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P. 


Case  of  the  United  States. 


INTRODUCTION. 

The    United    States    of   America  and    Great  .  Treaty  of  A ibii  ra- 
tion of  1892. 

Britain  entered  into  a  Treaty  on  February  29, 
1892,  "to  provide  for  an  amicable  settlement  of 
the  questions  which  have  arisen  between  their 
respective  Governments  concerning  the  jurisdic- 
tional rights  of  the  United  States  in  the  waters  of 
Behring's  Sea,  and  concerning  also  the  preserva- 
tion of  the  fur-seal  in,  or  habitually  resorting  to, 
the  said  sea,  and  the  rights  of  the  citizens  and 
subjects  of  either  country  as  regards  the  taking 
of  fur-seal  in,  or  habitually  resorting  to,  the  said 
waters  "  ;  and  they  resolved,  by  the  Treaty, ''  to 
submit  to  arbitration  the  questions  involved." 

The  first  five  articles  of  the  Treaty,  which  is  ^mt  five  aviidos, 
published  in  full  in  the  Appendix,^  relate  to  the 
organization  of  the  Tribunal  of  Arbitration  and  to 
the  preparation  and  presentation  to  the  Tribunal 
of  the  Cases  of  the  respective  Governments.  The 
articles  which  embrace  a  statement  of  the  ques- 
tions submitted  to  arbitration  are  as  follows: 

1  Vol.  I,  p.  1. 

[315]  B  2 


2  INTRODLTCTION. 

Akticle  VT. 
Questions  sub-      "In  deciding    tlie  matters   submitted  to  the 

mitted.  ^ 

Arbitrators,  it  is  agreed  that  the  following  five 
points  shall  be  submitted  to  them,  in  order  that 
their  award  shall  embrace  a  distinct  decision 
upon  each  of  said  five  points,  to  wit : 

'"'1.  What  exclusive  jurisdiction  in  the  sea  now 
known  as  the  Behring's  Sea,  and  what  exclusive 
rights  in  the  seal  fisheries  therein,  did  Eussia 
assert  and  exercise  prior  and  up  to  the  time  of 
the  cession  of  Alaska  to  the  United  States  ? 

"  2.  How  far  were  these  claims  of  jurisdiction 
as  to  the  seal  fisheries  recognized  and  conceded 
by  Great  Britain  ? 

"  3.  Was  the  body  of  water  now  known  as  the 
Behring's  Sea  included  in  the  phrase  '  Pacific 
Ocean'  as  used  in  the  Treaty  of  1825  between 
Grreat  Britain  and  Eussia  ;  and  what  rights,  if  anj^ 
in  the  Behrinsf's  Sea  were  held  and  exclusively 
exercised  by  Eussia  after  said  Treaty  ? 

"  4.  Did  not  all  the  rights  of  Eussia  as  to  juris- 
diction, and  as  to  the  seal  fisheries  in  Behrinc^'s 
Sea  east  of  the  water  boundary  in  the  Treaty 
between  the  United  States  and  Eussia  of  the  30th 
March,  1867,  pass  unimpaired  to  the  United 
States  under  that  Treaty  ? 

•'5.  Has  the  United  States  anv  right,  and  if 
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SO,  what  right  of  protection  or  property  in  the     Questions  sub- 

.  .   ,  .  fitted. 

fur-seals  frequenting  the  islands  of  the  United 
States  in  Behring's  Sea  when  such  seals  are  found 
outside  the  ordinary  three-mile  limit  ?  " 

Article  YIL 
"  If  the  determination  of  the  foregoing  ques-     Roguktions     for 

'~        ^  protection  of  seals. 

tions  as  to  the  exclusive  jurisdiction  of  the  United 
States  shall  leave  the  subject  in  such  a  position 
that  the  concurrence  of  Great  Britain  is  neces- 
sary to  the  establishment  of  Kegulations  for  the 
proper  protection  and  preservation  of  the  fur- 
seal  in,  or  habitually  resorting  to,  the  Behring's 
Sea,  the  Arbitrators  shall  then  determine  what 
concurrent  Eegulations  outside  the  jurisdictional 
limits  of  the  respective  Governments  are  neces- 
sary, and  over  what  waters  such  Eegulations 
should  extend ;  and  to  aid  them  in  that  deter- 
mination the  report  of  a  Joint  Commission  to  be 
appointed  by  the  respective  Governments  shail 
be  laid  before  them,  with  such  other  evidence  as 
either  Government  may  submit. 

"  The  High  Contracting  Parties  furthermore 
agree  to  cooperate  in  securing  the  adhesion  of 
other  Powers  to  such  Eegulations." 
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Article  VIII. 
Question   of  fact      "  The  Higli  Contracting  Parties  having  found 

nvxy  be  submitted.  *■ 

themselves  unable  to  agree  upon  a  reference 
which  shall  include  the  question  of  the  liability 
of  each  for  the  injuries  alleged  to  have  been 
sustained  b}^  the  other,  or  by  its  citizens,  in 
connection  with  the  claims  presented  and  urged 
by  it ;  and  being  solicitous  that  this  subordinate 
question  should  not  interrupt  or  longer  delay 
the  submission  and  determination  of  the  main 
questions,  do  agree  that  either  may  submit  to 
the  Arbitrators  any  question  of  fact  involved  in 
said  claims  and  ask  for  a  finding  thereon,  the 
question  of  the  liability  of  either  Government 
upon  the  facts  found  to  be  the  subject  of  further 
negotiation." 
Modus  Vivendi  oi      On  April  18,  1892,  the  Governments  of  the 

1892 

United  States  and  Great  Britain  celebrated  an- 
other Treaty,  known  as  the  Modus  Vivendi^ 
whereby  it  was  agreed  that  during  the  pendency 
of  the  Arbitration  the  British  Government  would 
prohibit  its  subjects  from  seal  killing  in  the  east- 
ern part  of  Bering  Sea,  and  that  the  United  States 
would  limit  seal  killino-  on  the  Pribilof  Islands 
to  seven  thousand  ^ve  hundred  seals  ;  and  in 
Article  V  of  the  Modus  Vivendi  the  followinfy 

o 
1  Vol.  I,  p.  6. 
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question  of  damages  was  submitted  to  the  Arbi- 
trators :• 

Article  V. 

"  If  the  result  of  the  Arbitration  be  to  affirm  Question    of    dam- 

£L£?GS 

the  riofht  of  British  sealers  to  take  seals  in  Behring 
Sea  within  the  bounds  claimed  by  the  United 
States,  under  its  purchase  from  Eussia,  then 
compensation  shall  be  made  oy  the  United  States 
to  Great  Britain  for  the  use  of  her  subjects)  for 
abstaining  from  the  exercise  of  that  right  during 
the  pendency  of  the  Arbitration  upon  the  basis  of 
such  a  reo^ulated  and  limited  catch  or  catches  as 
in  the  opinion  of  the  Arbitrators  might  have  been 
taken  without  an  undue  diminution  of  the  seal 
herds  ;  and,  on  the  other  hand,  if  the  result  of  the 
Arbitration  shall  be  to  deny  the  right  of  British 
sealers  to  take  seals  within  the  said  waters,  then 
compensation  shall  be  made  by  Great  Britain 
to  the  United  States  (for  itself,  its  citizens  and 
lessees)  for  this  agreement  to  limit  the  island 
catch  to  seven  thousand  five  hundred  a  season, 
upon  the  basis  of  the  difference  between  this 
number  and  such  larger  catch  as  in  the  opinion 
of  the  Arbitrators  might  have  been  taken  without 
an  undue  diminution  of  the  seal  herds. 

"  The  amount  awarded,  if  any,  in  either  case 
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shall  be  sucli  as  under  all  the  circumstances  is 
just  and  equitable,  and  shall  be  promptly  paid." 


Printed     cas3      of 
Unit3d  States. 


Division  of  Case. 


In  accordance  with  the  provisions  of  Article 
III  of  the  Treaty  of  February  29,  1892,  the 
Government  of  the  United  States  has  the  honor 
to  submit  to  the  Arbitrators,  duly  appointed 
in  virtue  of  Article  I  thereof,  this  Printed  Case 
of  the  United  States,  accompanied  by  the  docu- 
ments, the  ofSciah  correspondence,  and  the  other 
evidence  on  which  it  relies. 

The  body  of  the  Case  is  divided  into  two 
parts.  The  first  part  embraces  a  consideration 
of  the  first  four  questions  contained  in  Article  VI 
of  the  Treaty,  and  is  introduced  by  a  brief 
geographical  and  historical  review  of  Bering  Sea 
and  its  adjoining  coasts  and  islands. 

The  second  part  relates  mainly  to  the  fifth 
ciuestion  in  Article  VI  and  to  Article  VII,  and 
involves  a  consideration  of  the  right  of  protection 
and  property  in  the  fur-seals  frequenting  the 
Pribilof  Islands,  when  outside  the  ordinary 
three-mile  limit.  These  topics  will  require  a 
somewhat  detailed  inquiry  into  the  seal  life  and 
industry. 

There  will  follow  a  brief  consideration  of  the 
question  of  damages  submitted  to  the  Tribunal 
of  Arbitration. 
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Further  provision  was  made  in  the  Treaty  of  J^^^/"^^^^^^'  provision 
February  29,  1892,  as  follows: 

Article  IX. 
''  The  Hii>'h  Contracting^  Parties  have  ai^reed    Joint  commission 

^  to     investigate     seal 

to  appoint  two  Commissioners  on  the  part  of  each  i^^^. 
Government  to  make  the  joint  investigation  and 
report  contemplated  in  the  preceding  Article  YII, 
and  to  include  the  terms  of  the  said  agreement 
in  the  present  Convention,  to  the  end  that  the 
joint  and  several  reports  and  recommendations  of 
said  Commissioners  may  be  in  due  form  submitted 
to  the  Arbitrators,  should  the  contingency  therefor 
arise,  the  said  agreement  is  accordingly  herein 
included,  as  follows  ; 

"  Each  Government  shall  appoint  two  Com- 
missioners to  investigate  conjointly  with  the 
Commissioners  of  the  other  Government  all  the 
facts  havimx  relation  to  seal  life  in  Behrinsf's  Sea, 
and  the  measures  necessary  for  its  proper  pro- 
tection and  preservation. 

"  The  four  Commissioners  shall,  so  far  as  they 
may  be  able  to  agree,  make  a  joint  report  to 
each  of  the  two  Governments,  and  they  shall 
also  report,  either  jointly  or  severally,  to  each 
Government  on  any  points  upon  which  they 
may  be  unable  to  agree. 

'•These  reports  shall  not  be  made  public  until 
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tliey  shall  be  submitted  to  tlie  Arbitrators,  or  it 
shall  appear  that  the  contingency  of  their  being 
used  by  the  Arbitrators  can  not  arise." 
Eeports  of  Ccm-      The  four  Commissioners  named  bv  the  two 

niissioners. 

Governments  have  united  in  a  joint  report  upon 
certain  points  under  consideration  by  them  ;  and, 
having  failed  to  agree  upon  other  points  consid- 
ered by  them  in  their  joint  conferences,  the  two 
Commissioners  on  the  part  of  the  United  States 
have  united  in  a  separate  report  to  their  owm 
Government.  The  joint  and  separate  reports 
are  appended  hereto  for  the  information  and  con- 
sideration of  the  Tribunal  of  Arbitration. 
Appendix.  The  documents,  official  correspondence,  and 

other  evidence  submitted  with  this  Printed  Case 
W'ill  be  found  contained  in  tw^o  printed  Volumes 
and  a  portfolio  of  maps  and  charts,  constituting 
together  the  Appendix.  The  Volumes  will  be 
referred  to  in  the  Case  thus  :  ''  Vol.  I,  p.  1," 
and  the  maps  and  charts  w^ill  be  indicated  by  the 
numbers  marked  on  them.  The  lithographic 
illustrations  will  be  referred  to  by  the  pages  of 
the  Appendix  which  precede  them. 

The  Government  of  the  United  States  under- 
stands, how'cver,  that,  under  the  terms  of  the 
Treaty,  it  may  hereafter  present "  additional  doc- 
uments, correspondence,  and  evidence,"  and  it 
reserves  the  right  to  do  so. 
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RELATING  TO  HISTORICAL  AND  JURIS- 
DICTIONAL QUESTIONS. 


PART    FIRST. 

RELATING    TO     HISTORICAL    AND     JURIS- 
DICTIONAL  QUESTIONS. 


GEOaRAPHICAL     SKETCH     OF     BERING    SEA. 

Bering  Sea  is  the  body  of  water  lying  between    Location,    bound- 
aries and  dimensions. 

the  Arctic  Ocean  and  the  North  Pacific  Ocean. 
It  is  connected  with  the  former  by  Bering's  trait, 
and  with  the  latter  chiefly  by  the  opening  which 
is  found  between  the  westernmost  of  the  Aleutian 
Islands  and  the  peninsula  of  Kamchatka.  It  is 
sometimes  referred  to  and  treated  as  a  great  land- 
locked sea.^ 

Generally  speaking,  it  may  be  regarded  as 
a  trianjzle,  with  the  vertex  in  Berinor  Strail 
and  bounded  on  the  east  bv  the  mainland  of 
Alaska,  on  the  north  and  west  by  Siberia  and 
the  peninsula  of  Kamchatka,  while  its  southerly 
boundary  is  formed  by  the  peninsula  of  Alaska 
and  the  line  of  the  Aleutian  Islands  extended  to 
Kamchatka. 

It  has  an  area  of  about  873,128  square  miles. ^ 

^  Findlay's  North  Pacific  Directory,  2d  ed..,  London,  1870,  p.  517. 
-  Unless   otherwise  stated,  all    measurements   are    given   in  Eng- 
lish statute  miles,  of  which  there  are  69i  to  a  degree. 
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The  distance  from  Bering  Strait  to  the  southern 
boundary  of  the  Aleutian  Chain  is  about  1,078 
miles,  and  its  greatest  width  from  east  to  west 
about  1,437  miles. 
Bering  Strait.  To  the  north  is  Bering  Strait,  fifty-eight  m.iles 

in  width,  but  in  its  narrowest  portion  are  situated 
the  two  Diomede  Islands.  The  shores  of  either 
side  of  the  strait  are  steep  and  rocky. 

of  Berfng  sea!''''^'''^      ^^^  castem  bouudary  of  the  sea  begins  in  a 

lofty  hill  at  Cape  Prince  of  Wales,  the  western 
limit  of  the  continent  of  America  and  the  eastern 
limit  of  Bering  Strait.  From  Cape  Prince  of 
Wales  the  American  coast  stretches  to  the  south- 
ward in  a  line  broken  mainly  by  the  deep  inlets 
of  Norton  Sound  and  Bristol  Bay,  between  which 
are  Cape  Eomanzof,  Kuskoquim  Bay,  and  Cape 
Newenham.  The  coast  is  generally  low  and 
marshy,  no  hills  of  any  considerable  size  being 
visible.  South  of  Bristol  Bay  it  shoots  out  in 
a  southwesterly  direction  into  the  long,  narrow 
peninsula  of  Alaska,  reaching  westward  almost 
to  the  longitude  of  Cape  Prince  of  Wales.  The 
chief  rivers  entering  Bering  Sea  along  this 
boundarv  are  the  Yukon  and  the  Kuskokuim. 
Northern    and      The   northern  and    western    boundary  is    in 

western  boundary. 

marked  contrast  with  the  eastern.  It  is  rugged 
throusfhout,  the  mountains  growing^  higher  and 
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higher  as  the  chain,  which  eventually  forms  the 
backbone  of  the  peninsula,  extends  south.  The 
shore  has  several  indentations,  the  chief  one  of 
which  is  the  Gulf  of  Anadyr,  into  which  flows  the 
Anadyr  Eiver. 

The  peninsula  of  Alaska,  formini^  a  part  of    Soutiiem   bound- 

^  ary.       Peninsula    of 

the  southern  boundary  of  Bering  Sea,  is  four  Alaska, 
hundred  and  fifty-six  miles  long  and  about  fifty 
miles  wide,  and  consists  of  a  more  or  less  level 
tract  interrupted  by  single  mountain  peaks  or 
clusters  of  peaks.  Between  these  peaks,  especially 
toward  the  western  extremity,  are  low-lying, 
marshy  gaps,  which  form  portages,  used  by  the 
natives  for  carrying  their  boats  across  from  the 
Pacific  Ocean  to  Bristol  Bay.^ 

The  chain  of  the  Aleutian  Islands,  completing    Southern    bound- 

ary.       Aleutian     Is- 

the  southern  boundary  of  Bering  Sea,  consists  of  lands, 
about  forty  principal  islands  and  a  considerable 
number  of  islets  and  rocks.  From  the  peninsula 
of  Alaska  these  islands  sweep  in  a  curve,  convex 
toward  the  south,  to  the  southward  and  west- 
ward for  one  thousand  and  seventy-three  miles 
to  the  island  of  Attn,  and  thence  north  and 
west  two  hundred  and  five  miles  to  the  Com- 
mander Islands,  which  are   regarded   by  some 

^  Heclus,    Nouvelle    Greograpliie    universelle,    17    volumes,    Paris^ 
1875-1891,  Vol.  XV,  p.  201. 
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Southern     bound-  ^gQ„j.r^p]^gj,j.     .^^     ^     j^^^^     ^f     ^]^o     same     cliaill.^ 
ary.       Aleutian     Is-  *->       «^      -'^  ^ 

lands.  From  the  Commander  Islands    to    the    Asiatic 

coast  the  distance  is  one  hundred  and  ten  miles. 
The  lar crest  of  the  Aleutian  Islands  are  Uni- 
mak,  Unalaska,  and  Umnak,  the  two  former 
being  about  seventy-five  miles  long.  The  straits 
or  passes  separating  the  islands  are  of  various 
widths,  those  in  the  easterly  half  being  gener- 
allv  narrow  and  but  few  of  them  available  for 
navigation.  The  most  important  are  Uni  mak 
Pass,  eleven  miles  wide,  and  Amukta  or 
"  Seventy-two "  Pass,  forty-two  miles  w^ide. 
The  entire  chain  is  of  volcanic  origin,  and  lofty 
peaks  rise  from  most  of  the  islands.  Some 
Alaskan  or  Aleutian  crater  is  almost  constantly 
in  activity.  More  than  thirty  mountains  have 
at  various  times  been  reported  active,  and  new 
islands  have  been  thrown  up  by  volcanic  action 
since  the  discovery  of  the  region  by  the  Eussians.'^ 

Islands  in  Bering      The  chicf  islauds  lying  within  Bering  Sea  are 

the    follow^ing :    St.    Lawrence,    St.    Matthew, 
Nunivak,  Karaginski,  and  the  Pribilof  Islands. 

Large  portion  A  peculiar  feature  of  Bering  Sea  is  the  exten- 
sive bank  of  soundings  which  stretches  off  for 
two  hundred  and  fifty  or  more  miles  from  the 


^Vivien  de  Saint-Martin,  Nouveau  Dictionnaire  de  Geograpliie 
universelle,  Paris,  1879,  Vol.  I,  p.  416  ;  Encjelopsedia  of  Gcograpliy, 
revised  ed.,  Philadelphia,  1838,  Vol.  Ill,  p.  344. 

2  Reclus,  Vol.  XV,  p.  202 ;  North  Pac.  Dir.,  p.  498  ct  seq. 
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American  coast,  rendering  the  easterly  portion    Large       portion 

very  shallow. 

of  the  sea  very  shallow.  The  charts  show  that 
throughout  one-third  of  the  sea  the  depth  of  the 
water  does  not,  generally,  exceed  fifty  fathoms, 
and  they  also  show  that  the  average  depth  of  the 
whole  sea  is  very  considerably  less  than  that  of 
the  adjoining  ocean.^ 

The  shores  of  Bering  Sea  are  but  thinly  popu-     Population,  vege- 

.  tation  and  commer- 

lated,  the  native  inhabitants  oi  those  now  belong-  ciai  products, 
ing  to  the  United  States  being  Esquimos  and 
Aleuts.^  The  vegetation  of  the  coasts  adjacent 
to  Bering  Sea  consists  mainly  of  rank  grasses 
and  (in  the  more  southern  parts)  of  alder  and 
willow.  There  are  no  agricultural  products, 
though  the  interior  valleys  display  considerable 
richness  of  vegetation.^  The  chief  commercial 
products  of  the  sea  and  its  coasts  are  fur-bearing 
animals  and  codfish. 


GEOGRAPHICAL    SKETCH    OF    THE    PRIBILOF 

ISLANDS. 

The  group  of  islands  known  as  the  Pribilof    Location. 
Islands  is  situated  in  the  shallow  part  of  Bering 

»  See  North  Pacific  Dir.,  pp.  517,  567. 

^  See  also  Wallace's  Island  Life,  New  York,  1881,  p.  295,  map. 

3  Eecliis,  Vol.  XV,  p.  225. 

4  North  Pacific  Dir.,  p.  510;  Encycl.  of  G-eog.,  Vol.  Ill,  p.  344  ; 
Wappilup,  Handbuch  der  allgemeinen  Geographic  und  Statistik, 
Leipzig,  1855,  Vol.  I,  part  I,  p.  298. 
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Location.  .    gea,  ill  about  latitude  57^  N.  and  longitude  170^ 

W.  It  is  of  volcanic  origin^  and  far  removed 
from  other  land,  the  nearest  adjacent  points  being 
Unalaska  Island,  at  a  distance  of  two  hundred 
and  fourteen  miles  to  the  southward ;  Cape 
Newenham,  upon  the  mainland  of  Alaska,  distant 
three  hundred  and  nine  miles  in  an  easterly 
direction:  and  St.  Matthew  Island,  distant  two 
hundred  and  twenty  miles  to  the  northward. 

Group  consists  of      The  group  coiisists,  in  the  order  of  their  mag- 

lour  islands.  .  _.  ^        "^ 

nitude,  of  St.  Paul,  St.  George,  Otter,  and  Walrus 
Islands.     The  first  two  are  separated  by  forty 
miles  of  water.      The  last  two  are  within  six 
miles  of  St.  Paul. 
>st.  Paul  Island.         The  largest  of  these  islands  is  St.  Paul,  situate 

in  latitude  57^  10'  K  and  longitude  170^  20' W. 
It  is  from  northeast  to  southwest  thirteen  miles 
long,  with  a  maximum  width  of  six  miles.  Its 
area  is  about  forty-two  square  miles  ;  its  shore 
line  forty-two  miles.  The  highest  hill  attains  an 
altitude  of  six  hundred  and  thirtv-three  feet :  three 
others  exceed  five  hundred  feet  in  height.  The 
island  comprises  rocky  uplands,  rugged  hills, 
and  broad  valleys,  alternating  with  extensive 
bogs  of  moss  and  heather,  some  of  which  contain 
fresh-water    ponds.      Considerable   stretches  of 

'  Reclus,  Vol.  XV,  p.  205. 
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sandy  beach  border  some  of  the  bays,  but  most  St.  Paul  isiancU 
of  the  shores  are  rocky.  The  photographs  sub- 
mitted with  this  Case  will  enable  the  Tribunal 
to  form  a  conception  of  the  ruggedness  of  the 
shores  and  of  the  irregularity  and  confusion  of 
the  lava  blocks  that  cover  them.  The  average 
height  of  the  upland  is  not  over  one  hundred  and 
fifty  feet,  but  three  small  peaks,  one  of  which 
in  particular  has  the  appearance  of  a  crater, 
attain  a  height  of  nearly  six  hundred  feet. 

-A.bout  forty  miles  to  the  southeast  of  St.  Paul  lies.  M.  George  island. 
St.  George,  in  latitude  56°  35'  N.  and  longitude 
169°  30' W.  Its  length  is  ten  miles,  while  its  great- 
est width  is  about  four  and  a  half  miles.  It  has  an 
area  of  thirty-four  square  miles,  and  a  coast  line 
of  thirty  miles.  On  St=  George  the  coast,  rises 
precipitously  from  the  sea,  and  is,  for  the  most 
part,  a  succession  of  cliffs,  with  not  more  than 
six  or  eight  miles  of  low-lying  shores  and  not 
over  a  mileof  sandy  beach,  whereas  large  stretches- 
of  the  shores  of  St.  Paul  are  of  the  latter  charac- 
ter. St.  Georjxe  contains  two  hills,  more  than 
nine  hundred  feet  in  height,  and  united  by  mod- 
erately high  ground.  Its  general  altitude  is  about 
three  times  that  of  St,  Paul. 

Otter  Island  lies  six  miles  south  of  St.  Paul,     otter  island. 
It  is  the  only  one  of  the  group  upon  which  are 
found  evidences  of  recent  volcanic  action.     It  is 
[315J  c  2     ■" 
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Otter  Island.         about  tliree-fourths  of  a  mile  long  and  half  as 

broad.  Its  north  shore  is  low,  with  a  broken, 
rocky  beach  ;  elsewhere  its  coast  is  marked  by 
steep  cliffs,  which  attain  a  maximum  height  of 
three  hundred  feet. 

Walrus  Island.  Walrus   Island   lies    seven   miles  east  of  St, 

Paul.  It  is  a  narrow  ledge  of  lava  about  half  a 
mile  long,  and  so  low  that  in  stormy  weather  it 
is  washed  over  by  the  waves. 

Absence  of   liar-      There  are  no  harbors  at  any  of  these  islands, 

bors.  ^  ' 

though  both  at  St.  Paul  and  St.  George  there  is 
anchorage  for  small  vessels  in  moderately  calm 
weather.  During  the  prevalence,  however,  of 
winds  from  certain  directions  it  is  impossible  to 
load  or  unload  vessels  of  any  kind  in  safety. 
Eocks  or  reefs  are  found  in  the  neighbourhood 
of  both  these  islands. 
Climate,  There  are,  really,  but  two  seasons  upon  the 

Pribilof  Islands.  Summer  may  be  said  to  begin 
in  the  latter  part  of  April,  and  winter  in  Novem- 
ber, the  change  from  the  one  to  the  other  being 
very  rapid.  Throughout  the  summer  the  climate 
is  humid  and  disagreeable.  Dense  fogs  prevail 
and  hang  in  heavy  banks  over  the  islands,  the 
atmosphere  is  rarely  clear,  and  the  sun  is  seldom 
seen.  So  dense  is  the  fog  that  navigation 
in  their  vicinity  is  rendered  extremely  hazard- 
'■  ous,  and  it  is  often  impossible  for  navigators  to 
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find  them.  Indeed,  it  is  probable  that  their  dis-  Climate. 
covery  was  retarded  on  account  of  the  preval- 
■ence  of  fog.^  The  summer  temperature  ranges 
between  40"^  and  45°  F.,  and  is  highest  in  August. 
By  the  end  of  October  cold  winds  sweep  across 
the  islands,  carrying  away  the  moisture.  These 
winds  continue  throughout  a  large  part  of  the 
winter,  rendering  the  climate  during  that  time 
most  disagreeable.  The  winter  temperature 
averages  between  22°  and  26°  F.  The  sur- 
rounding sea  generally  freezes  over  in  winter, 
and  the  ice  remains  until  the  latter  part  of  April, 
when  it  rapidly  disappears.  The  shallowness  of 
the  eastern  portion  of  Bering  Sea  prevents  any 
icebergs  from  reaching  the  Pribilof  Islands. 
Further  details  respecting  their  climatic  condi- 
tion will  be  given  later  in  the  Case,  when  the 
habits  of  the  fur-seals  are  discussed. 

The  principal  mammals  inhabiting  the  islands  Animal  life. 
are  fur  seals,  sea-lions,  and  hair-seals.  Formerly 
sea-otters  and  walruses  were  found  there  in 
abundance,  but  owing  to  indiscriminate  hunting 
they  have  been  exterminated.  Blue  foxes  are 
common  on  both  islands  and  lemmings  on  St. 


^  These  conditions  are  not  confined  to  the  Pribilof  Islands,  but 
prevail  throughout  a  great  part  of  Bering  Sea.  They  are  matter 
of  common  knowledge.  See  Beechy's  Narrative  of  a  Voyage  to  the 
Pacific  Ocean  and  Bering  Straits,  London,  1831,  Vol.  I,  p.  241 ;  North 
Pac.  Dir.,  p.  534 ;  Wappjius,  p.  298. 
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George.     Myriads  of  birds  breed  upon  the  high , 
rocky  cliffs  of  the  islands. 

iniiabitants.  ^\iq   group  was   Uninhabited  when  first  dis- 

coveredp  but  was  soon  colonized  by  the  intro- 
duction of  natives  from  Unaiaska  and  other 
islands  of  the  Aleutian  Chain.  In  1890  the  popu- 
lation of  St.  Paul  was  two  hundred  and  forty- 
four  souls,  of  which  twentv-two  were  white  :  on 
St.  George  there  were  ninety-three  souls, of  which 
eight  were  white ;  making  the  total  population  of 
the  group  three  hundred  and  thirty-seven.  Seal 
meat  is  the  staple  food  of  the  natives  to-day. 

VegetatioD.  The  vcgctatiou  resembles  that  of  the  Aleutian 

Islands,  in  that  no  trees  are  found.  It  consists 
of  numerous  species  of  grasses  of  an  intensely 
green  color,  and  of  many  kinds  of  wild  flowers, 
which  grow  in  abundance. 


DISCOVERY  AND    OCCUPATION  OF  THE    SHORES  AND 
ISLANDS  OF  BERING  SEA. 

Bering's  first  ex-      The  cxploratiou  of  Bering  Sea  and  of  the  coasts 

pedition.  ^  ^  ^  ^ 

and  islands  of  America  which  surround  it  fol- 
lowed'upon,  and  was  the  direct  result  of,  the  oc- 
cupation^ of  Eastern  Siberia  and  the  peninsula  of 

^  Voyage  to  the  Pacific  Ocean  under  the  direction  of  Capt.  Cook 
and  others,  London,  1784,  Vol.  Ill,  pp.  359-383;  Coxe's  Kussian 
Discoveries  between  Asia  and  America,  London,  1804,  p.  317  et  seq. ; 
Miiller,  Voj^ages  from  Asia  to  America,  translated  by  Jeffries,  London,. 
1764,  2d  ed.,  pp.  1-44. 
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Kamcliatka  by  tlie  Eussians  in  the  seventeenth    J^criug's  nrst  ox- 

•^  pedition. 

century.  As  early  as  1648  a  Eussian  ship  is  re- 
ported to  have  sailed  from  the  Arctic  Ocean 
through  Berincf  Strait  to  Kamchatka^ ;  but  riot 
until  the  reign  of  Peter  the  Great  was  any 
organized  effort  made  to  explore  the  unknown 
regions  of  this  sea.  The  execution  of  his  plans, 
owing  to  his  death,  devolved  upon  his  successor, 
Em|3ress  Catherine.  The  first  expedition,  under 
Vitus  Bering,  sailed  from  Kamchatka  in  1728 
in  a  northeasterly  direction.  After  discovering 
St.  Lawrence  Island  it  passed  through  the  strait 
which  has  since  been  known  by  the  name  of  the 
great  navigator.^  Another  part  of  this  expedition 
reached  the  continent  of  America  in  about  lati- 
tude 65°,  in  the  vicinity  of  the  mouth  of  the 
Yukon  Eiver.^ 

In     1741    Bering    started    out     on     his    second      Bering's  second  ex- 
pedition. 

expedition.  It  consisted  of  two  parts,  both  of 
which  discovered  the  continent  of  America. 
Upon  his  homeward  voyage  Bering  landed  at 
the  Shumagin  Islands,  sighted  a  large  number  of 
the  Aleutian  Islands,  and  was  finally  shipwrecked 


^  See  map  in  Miiller's  Voyages  ;  Cook,  Vol.  Ill,  p.  361  ;  Buvney's 
History  of  Northeastern  Voyages  of  Discovery  and  of  the  Early 
Eastern  Xavigatious  of  the  Eussians,  London,  1819,  p.  60  et  seq. 

2  Miiller,  p.  48.  The  name  was  conferred  by  Cook  in  17/8  :  Green- 
how's  Memoir  on  the  North Avest  coast  of  America,  Setiate  Doc.  No. 
174,  Twenty-sixth  Congress,  first  session,  p.  82. 

2  Miiller,  p.  55,  and  map  (frontispiece)  ;  Burney,  p.  130. 
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on  the  Commander  Islands.     He  died  upon  the 
one  which  was  subsequently  named  for  him.^ 
Kesom-ces  of  Com-      Tj^ig  j^st  expedition  made  known  the  valuable 

mander  Islands  made  ^ 

known.  f^r  resources  of  the  Commander  Islands,  and 

brought  back  to  Siberia  large  quantities  of  the 
skins  of  sea-otters,  fur-seals,  and  foxes.  This 
led  to  the  organization  of  many  private  expe- 
ditions, and  one  adventurer,  Bossof,  is  reported 
to  have  gathered  on  these  islands  furs  to  the 
value  of  at  least  one-half  million  dollars  between 
the  years  1743  and  1749.^  The  voyages  at  this 
period  were  numerous  and  indicate  great  activity 
throughout  the  Aleutian  Chain,  island  after 
island  being  discovered  by  private  Eussian 
adventurers.^  Discovery  and  subjugation  to 
Eussian  rule  went  hand  in  hand  with  trade,  the 
rich  merchants  of  Moscow  furnishing  in  great 
measure  the  money  which  sustained  the  cost  of  dis- 
covery ;  and  Cook,  writing  in  1784,  says  that  the 
Eussians  had  conquered  the  Aleutian  Islands  and 
made  them  tributary.*  Several  navigators  under 
Eussian  Imperial  authority  made  further  expe- 
ditions into  Bering  Sea  and  visited  various  parts 
of  the  coasts,  but  it  was  not  until  the  year  1786 

^  Miiller,  pp.  93-97,  and  map  (frontispiece)  ;  Cook  Vol.  Ill,  p. 
372  ;  Barney,  p.  176. 

^  Berg,  Chronological  History  of  the  Discovery  of  the  Aleutian 
Islands,  or  the  Achievements  of  Russian  Merchants,  and  also  an 
Historical  Eeview  of  the  Eur  Trade,  St.  Petersburg,  1823,  p.  1 
ef  seg. 

3  Burney,  pp.  183-185 ;  Coxe,  pp.  86-110. 

*  Cook,  Vol.  Ill,  p.  372. 
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that  the  most  important  of  all  the  discoveries  in    Discovery  of  Pri- 

■^  bilof  Islands ;  due  to 

this  sea,  that  of  the  Pribilof  Islands,  was  made,  ^earcii  for  furs. 
It  was  brought  about  by  the  same  cause  which 
led  to  all  the  other  enterprises  in  these  regions, 
the  search  for  furs.  The  Eussians  had  already 
become  acquainted  with  the  fur-seals  upon  the 
Commander  Islands.  They  had  also  noticed 
what  is  to-day  known  as  the  Pribilof  herd,  as  it 
passed  semiannually  through  the  channels  of 
the  Aleutian  Islands ;  and  as  the  supply  of 
sea-otters  diminished,  they  began  exerting  them- 
selves to  ascertain  upon  what  shores  these  fur- 
seals  landed.  Much  time  was  spent  in  following 
them  both  upon  their  northward  and  southward 
courses.  In  1786  the  final  search  for  them  was 
undertaken  by  Gerassim  Pribilof,  who  for  five 
years  had  been  employed  by  one  of  the  leading 
trading  companies  and  was  regarded  as  one  of 
the  best  navigators  of  that  region.  For  three 
weeks  he  cruised  in  the  neighborhood  of  the 
Pribilof  group  in  a  dense  fog  without  finding- 
it.  "  At  last,"  says  Veniaminof,  "  fate,  as  if 
relenting,  yielded  to  the  untiring  efforts  of  an 
enterprising  man  and  lifted  the  curtain  of  fog, 
revealing  the  eastern  part  of  the  island  nearest 
the    Aleutian    Archipelago     .     .     .     ."^     This 

^  Veniaminof's  Notes  on  tlie   Islands   of  tlie  Unalaska  District, 
St.  Petersburg,  1840,  part  1,  p.  271. 
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island,  was  named  St.  George.  In  the  follow- 
ing year  the  island  of  St.  Paul  was  discovered, 
to  bS^^c  sea.''^'^'*'"  Meanwhile,  in  the  year  1778,  the  English  nav- 
igator, Captain  Cook,  had  appeared  in  Alaskan 
waters,  in  cooperation  with  an  expedition  sent  by 
the  British  admiralty  to  Baffin  Bay  in  the  hope 
that  a  northern  passage  might  be  discovered  from 
the  Pacific  to  the  Atlantic.^  After  visiting  cer- 
tain points  on  the  Pacific  coast  of  Alaska,  he 
passed  into  Bering  Sea  and  sailed  along  the  east- 
ern shore  as  far  as  Berino;  Strait,  crivinp'  names 
to  various  places,  among  which  are  those  of 
Bristol  Bay  and  J^orton  Sound.  At  several 
points  on  the  coast  which  he  visited  he  found 
clear  evidence  of  Eussian  influence  and  customs, 
and' he  confirmed  in  the  stronf?est  manner  the 
earlv  Eussian  discoveries.  His  visit  was  never 
followed  up  by  settlement,  and  it  resulted  in  no 
acquisition  of  territory  or  claim  thereto  by  his 
Government.^ 
Subsequent    Eus-      In  1791  an  expedition,  planned  by  Catherine  II, 

sian  expeditions.  ir>  tat         •tit 

passed  from  the  Aleutian  Islands  to  the  northern 
parts  of  Bering   Sea,    including   St.    Lawrence 

1  Burney,  pp.  219,  220. 

-  On  the  contrary,  it  inured  largely  to  the  benefit  of  the  Eussians,. 
of  whom  Cook,  in  his  third  volume,  at  p.  373,  predicts  that  "they 
will  undoubtedly  make  a  proper  use  of  the  advantages  we  have  opened 
to  them  by  the  discovery  of  Cook's  Eiver  (Inlet)."  See,  also,  Coxe, 
p.  206. 
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Island  and  Cape  Eodney,  and  returned  along  the  .  Subsequent    rus- 

i-  ''  '  <-'  sian  expeditions. 

Asiatic  coast.  Other^  expeditions  followed  at 
various  times,  an  important  one  being  that  of 
Korasakovsky,  who,  in  1818,  made  a  thorough 
exploration  of  a  great  part  of  the  eastern  shore 
of  the  sea  and  established  a  fort  at  the  mouth  of 
the  Nushagak.^ 

The  great  wealth  to  be  derived  from  the  fur-    shores  and  island© 

became  Russian  ter- 

bearini^  animals  led  to  permanent  settlements,  ritory  as  early   a& 

1800 

the  subjugation  of  the  native  tribes,  and  the  es- 
tablishment of  forts  or  trading  posts  by  the  Eus- 
sians  on  various  of  the  Aleutian  Islands,  on  the 
Pribilof  Islands,  and  on  the  eastern  mainland  of 
Bering  Sea  during  the  latter  part  of  the  eight- 
eenth and  early  years  of  the  nineteenth  centuries. 
Thus,  by  first  discovery,  occupation,  and  perma- 
nent colonization,  the  shores  and  islands  of 
Bering  Sea,  the  Aleutian  Chain,  and  the  peninsula 
of  Alaska  became,  probably  as  early  as  1800,  an 
undisputed  part  of  the  territory  of  the  Eussian 
Empire.^ 

^  The  whole  of  this  shore,  together  "with  other  territory,  had  already 

been  claimed  by  Russia  in  the  ukase  of  1799,  reference  to  which  will 

•be  hereafter  more  fully  made.      See,  generally,  upon  the  whole  of 

the  foregoing  subject   Vivien  de    Saint-Martin,   Vol.   I,   "  Alaska," 

pp.  55,  56. 

2  See  "  Russia's  Early  Title  to  parts  of  the  Coast  of  America," 
Vol.  I,  p.  12. 
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Early  competition      While  the  title  of  Eussia  to  the  territory  north 

tor      possession      or  "^ 

coast  of  America.      ^nid  west  of,  and  including,  the  peninsula  of  Alaska 

was   universally   recognized,  her   claim   to  the 

Northwest  Coast  of  the  American  continent,  by 

which  term  it  is  intended  to  designate  the  coast 

between  Prince  William  Sound  and  the  mouth  of 

the  Columbia  Eiver,  was  earnestly  disputed  by 

more   than  one  powerful   nation.      During  the 

latter    part    of  the  last  century  and  the  early 

years  of  the  present,  Great  Britain,  Spain,  and  the 

United  States  were  competing  with  Eussia  by 

way  of  exploration,  trade,  and  colonization  for 

the  possession  of  the  Northwest  Coast  of  America. 

Russian   competi-      As  early  as   1741  Tcherikof,  a  Eussian  Cap- 
tion.    Settlement  at  - 

Kadiak  Island.         tain  uudcr  Bering's  command,  visited  the  coast 

in  about  latitude  55°  N.  ;^  but  the  earliest  per- 
manent settlement  east  of  the  Aleutian  Chain  was 
made  at  Kadiak  Island  in  1784  by  Shelikof,^  an 
enterprising  merchant,  who  afterwards  laid  the 
foundation  for  the  Eussian  American  Company. 
A  trading  post,  dwelling  houses,  and  fortifications 
were  erected  and  a  school  established.  Later, 
cruises  were  undertaken  from  Kadiak  to  the  ad- 

^  Miiller's  Voyages,  map  (frontispiece). 
2  Coxe,  p.  207  ef  seq. 
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ioiniiif?  islands  and  the  mainland  around  Cook's    i^ussian   competi- 

'^  ^  tion.     Settlement  at 

Inlet,  Prince  William  Sound,  and  Yakutat  Bav.^  Kadiak  island. 
The  influence  of  the  Kadiak  colony  in  the  adjoin- 
ing continent  is  told  by  Coxe  in  these  words : 
"The  settlement  formed  by  Shelikof  in  the  isle  of 
Kadiak  has  more  contributed  to  spread  the  ex- 
tent of  the  Eussian  trade  and  power  in  the  North 
Pacific  Ocean  than  any  of  the  preceding  expedi- 
tions. He  sent  out  detached  parties,  who  formed 
establishments  on  various  parts  of  the  American 
continent  and  kept  the  natives  in  due  order  and 
subjection."^  In  one  of  these  cruises,  m.ade 
under  Shelikofs  direction,  the  continent  was 
reached  near  Prince  William  Sound,  and  the 
coast  was  followed  and  carefully  explored  to  the 
east  and  south  beyond  latitude  50°.  Coxe  says, 
speaking  of  the  traders  who  conducted  this  cruise: 
"By  comparing  their  accounts  with  the  narratives 
of  Cook,  Portlock,  Meares,  and  Vancouver,  we 
have  been  able  to  ascertain  most  of  the  harbours 
and  places  at  which  they  touched,  and  the  general 
agreement  with  the  accounts  given  by  the  English 
navigators  proves  the  accuracy  of  their  descrip- 
tion."^ At  Yakutat,  in  June,  1788,  they  took 
formal  possession  of  the  country  and  received 

1  Coxe,  p.  232. 

2  Coxe,  p.  264.     See  also  ih'd.,  pp.  268,  269,  273. 
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Russian   coinpeti-  from  the  native  cliief  tokens  of  his  acceptance  of 

tion,      Seitlomeut  at 

Kadiak  Island.         Russian  dominion.^    As  further  evidence  of  Eus- 

sian  occupation  of  the  mainland  of  the  Northwest 
Coast  the  launching  of  a  vessel  in  1794  from  the 
shores  of  Prince  William  Sound  is  chronicled,  this 
being  the  first  ship  built  in  Alaska.^ 
Founding  of  Sitka,      gut  the  most  important  step  taken  by  Eussia 

to  permanently  establish  her  authority  over  the 
islands  and  adjoining  shores  of  the  Northwest 
Coast  of  the  continent  was  the  founding  in  the 
beginning  of  the  present  century  of  New  Arch- 
angel (afterwards  Sitka)/  which  soon  became  a 
fortress,  the  principal  trading  post,  and  the  seat 
of  government  of  the  Eussian  American  posses- 
sions. From  Kadiak,  first,  and  from  Sitka,  later, 
the  Eussian  merchants  continued  to  push  their 
traffic  with  the  natives  along  down  the  mainland 
toward  the  Columbia  Eiver,  and  in  1812  they 
had  even  established  a  colony  on  the   coast  of 

California,^  called  Fort  Eoss,  a  few  miles  north  of 
the  Bay  of  San  Francisco.     As  early  as   1810 

Eussia  had  gone  so  far  as  to  inform  the  United 

^  See,  generally,  Coxe,  pp.  240-254. 

-  Tikhmenief 's  Historical  Review  of  the  Deyelopment  of  the  Russian 
American  Company  and  of  its  Operations  up  to  the  present  "Time, 
St.  Petersburg,  1861,  Vol.  I,  p.  40. 

^  Vivien  de  Saint-Martin,  Vol.  I,  p.  56.  The  year  1802  is  generally 
taken  as  the  date  of  the  founding  of  Sitka. 

■*  Grreeuhow's  Memoir,  pp.  9,  148;  Vivien  dc  Saint-Martin,  Vol.  I, 
p.  56. 
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States  that  she  claimed  the  coast  to  the  Columbia 

Eiver.^ 

On  the  other  hand,  Great  Britain  early  laid     Britisii    competi- 
tion, 
claim  to  portions  of  this  same  Northwest  Coast. 

Drake  is  believed  by  some  to  have  touched  it  in 
his  discoveries  in  1579.^  The  famous  British 
navigator,  Captain  Cook,  appeared  there  in  1778, 
visited  Prince  William  Sound  and  Cook's  Inlet, 
and  (as  already  noticed)  passed  into  Bering  Sea. 
Cook's  voyages  were  follovv^ed  by  those  of  Port- 
lock,  Dixon,  Meares,  and  Vancouver.  English 
traders,  and  especially  the  powerful  Northwest 
Company  (which  in  1821  became  united  with 
the  Hudson's  Bay  Company),  were  rapidly  ex- 
tending their  enterprise  to  the  coast  between  the 
Columbia  Eiver  and  latitude  5G°  N.  and  thus 
coming  into  competition  and  conflict  with  the 
merchants  and  traders  of  other  countries,  includ- 
ing those  of  Eussia.^ 

So,  also,  Spain  following  up  the  occupation  of      Spanish     comijeti- 

California,  soon  after  the  middle  of  the  eighteenth 
century  began  laying  her  plans  for  a  complete 
occupation  of  the  wdiole  of  the  western  coast  of 
America  washed  bv  the  waters  of  the  Pacific 

^  American  State  Papers,  Foreign  Eeiations,  Vol.  V,  p.  442.  See, 
also,  generally,  "  Russia's  Early  Title  to  the  Coast  of  America," 
Vol.  I.  p.  12. 

•^  Barney's  History  of  Discoveries  in  the  South  Sea,  London,  1803, 
Vol.  I,  p.  356.     See,  also,  Oreenhow's  Memoir,  p.  37. 

3  London  Quarterly  Review,  Vol,  XXVI,  pp.  344-347. 
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^^  Spanish   competi-  Oceaii,  and  in  doing  this  she  was  actuated  largely 

bv  knowledo^e  of  the  fact  that  the  Eussians  had 
a  similar  object  in  view.^  Prior  to  1768  the 
Spanish  navigators  had  explored  it  up  to  latitude 
43°,  and  in  1774,  1775,  and  1779  they  visited 
various  portions  of  the  same  as  far  north  as 
Prince  William  Sound,  taking  possession  of  much 
of  the  country  on  behalf  of  their  sovereign ;  and 
an  examination  of  the  map  of  that  region  of  the 
present  day  attests,  in  the  geographical  names, 
the  early  presence  of  the  Spanish  discoverers.^ 
As  late  as  1790  Spain  asserted  her  right  to  the 
Northwest  Coast  to  latitude  60°  N.^ 
The  Nootka  Sound      Somc  of  the  Spanish  claims  were  brought  to  an 

controrersj. 

issue  in  1789  in  the  Nootka  Sound  controversy, 
which  was  the  first  dispute  between  European 
nations  in  regard  to  any  territory  lying  between 
San  Francisco  and  Prince  William  Sound. 
Nootka  Sound  is  situated  on  the  west  side  of 
Vancouver  Island  in  about  latitude  50°  N.^  In 
1789,  on  being  informed  that  Eussia  was  intend- 
ing to  occupy  it,  the  Spanish  Government  sent 
out  two  men-of-war  with  orders  to  anticipate  her 
and  drive   away  all  foreigners.     No  trouble  of 

^  Greenhow's  Memoir,  pp.  52,  96. 

"  Vivien  de  Saint-Martin,  Vol.  I,  p.  56 ;  G-reenhow's  Memoir,  p.  57 
and  chap.  IV. 

^  American  State  Papers,  Foreign  Relations,  Vol.  V,  p.  444. 

'^  It  appears  to  have  been  discovered,  and  was  named,  by  Cook  in 
1788.     Greenhow's  Meriioir,  p.  82. 
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any  kind  with  Eassia  arose  out  of  tliese  measures, -    Tjie  Nootka  Sound 

controversy. 

but  the  Spanish  naval  commander  having  seized 
two  vessels  engaged  in  trade  there,  together  with 
certain  houses  and  land,  all  of  which  the  British 
Government  claimed  to  be  the  property  of  British 
subjects,  the  act  of  seizure  was  vigorously  and 
successfully  resented,  and  as  a  result  of  a  heated 
controversy  the  treaty  of  1790  was  celebrated 
between  Great  Britain  and  Spain.^     Article  III.  Treaty    of    i7'.o 

^  between    Great  Bii- 

of  that  treaty  is,  in  part,  as  follows  :  "  It  is  agreed  ^^i"  ^"^  Sp«i 
that  the  respective  subjects  shall  not  be  disturbed 
or  molested  either  in  navigating  or  carrying  on 
their  fisheries  in  the  Pacific  Ocean,  or  in  the 
South  Seas,  or  in  landing  on  the  coasts  of  those 
seas  in  places  not  already  occupied,  for  the  pur- 
pose of  carrying  on  their  commerce  with  the 
natives  of  the  country  or  of  making  settlements 
there ;  the  whole  subject,  nevertheless,  to  the 
restrictions  specified  in  the  three  following 
articles." 

This  stipulation  is  of  special  significance,  as  it 
constituted  a  basis  of  the  adjustment  made  by 
Eussia  with  the  United  States  in  1824  and  with 
Great  Britain  in  1825,  respecting  the  navigation 
of  the  Pacific  Ocean  and  the  conflicting  claims  to 
the  territory  on  the  Northwest  Coast. 

^  American  State  Papers,  Foreign  Kelations,  Vol.  V,  p.  4:i6. 
2  Vol.  I,  p.  32.     See  G-reenhow's  Memoir,  cliap.  VI. 
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Amencan  eonipc-      The  partial  iiavigatioii  of  the  Columbia  Eiver 

by  the  American  Navigator,  Captain  Gray,  in 
1792,the  expeditionof  Lewis  and  Clarke  across  the 
Eocky  Mountains  in  the  years  1803  to  1805,^  and 
the  establishment  of  the  Pacific  Fur  Company  on 
the  Pacific  coast  in  the  early  years  of  the  present 
century,  gave  to  the  United  States  a  permanent 
lodgment  on  the  Northwest  Coast  and  constituted 
the  basis  of  an  active  competition  on  the  part  of 
that  nation  for  the  sovereignty  and  trade  of  a 
considerable  part  of  the  shores  and  waters  of  the 
Pacific.^  The  troubles  which  early  in  this  cen- 
tury arose  between  the  United  States  and  Great 
Britain  as  to  ownership  of  these  coasts  were  left 
undetermined  by  the  treaty  of  Ghent,  following 
the  war  of  1812  ;  and  in  1818,  being  still  unable 
to  adjust  the  respective  claims,  the  two  powers 
agreed  that  all  territory  in  dispute  claimed  by 
either  of  them  between  the  Eocky  Mountains  and 
the  Pacific  Ocean  should,  with  its  harbors,  bays, 
and  rivers  be  open  and  free  for  ten  years  to  the 
vessels  and  citizens  of  both  nations,^  and  not  until 
1846  were  their  respective  territorial  rights  on  the 
Northwest  Coast  permanently  settled  by  treaty. 

*  Greenliow's  Memoir,  p.  126  et  seq.,  p.  149. 
-  Oreenhow'fl  Memoir,  pp.  152-158. 

■^  Treaty  of    1818  between  tlic  tTnitecl  States  and    Great  Brilfliih 
Vol.  I,  p.  34. 
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The  claims  of  Spain  to  this  region  were  trans- 
ferred to  the  United  States  by  the  treaty  of  1819.^ 

It  thus  appears  from  the  foreo^oins^  historical    This    competitio 

■^  ■"-  o         o  certain   to   result   i 

review  that,  while  the  claim  of  Eussia  to  the  international  conflict 
territory  embracing  the  Aleutian  Islands,    the 
peninsula  of  Alaska,  and  the  coasts  and  islands  of 
Bering  Sea  was  undisputed,  the  shores  and  the 
adjacent  islands  of  the  American  continent  south 
of  latitude  60°  as  far  as  California  were  during  the 
latter  part  of  the  eighteenth  and  the  first  quarter 
of  the  present  century  the  subject  of  conflicting 
claims  on  the  part  of  Eussia,  Great  Britain,  Spain, 
and  the  United  States.    This  condition  of  affairs  in- 
dicated that  an  international  conflict  was  likely  to 
come  sooner  or  later,  and  it  was  foreshadowed 
in  an  article  printed  in  the  London   Quarterly 
Eeview  of  1814,  in  which  it  was  said  :  '*  How 
long  the  continent  of  America  will  afford  a  sup- 
ply of  furs  and  peltry  to  the  contending  traders 
of  England,  Eussia,  and  the  United  States,  we 
pretend  not  to  determine,  but  we  believe  they 
have  each  of  them  lately  experienced  some  diffi- 
culty in  supplying  the  usual  demand  for  those 
of  the  most  valuable  description.     An  increasing 
scarcity  can  not  fail  to  produce  a  collision  of  in- 
terests and  disputes,  which  at  one  time  or  other 
will  probably  terminate  in  a  war."^ 


[315; 


1  Vol.  I,  p.  34. 

"  London  Qnavtevly  Review,  Tol.  XI,  p.  292. 
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THE    RUSSIAN    AMERICAN    COMPANY. 

Its  political   and      Haviiii?  tlius  presented  a  brief  sketch  of  the 

oommercial      impor-  °  ■•■ 

*^^^^®-  poHtical  condition  of  affairs  in  the  early  part  of 

this  century  in  the  territory  surrounding  Bering 
Sea  and  on  the  Northwest  Coast  of  America,  it  is 
proper,  before  entering  upon  a  consideration  of 
the   events   of  international  importance  which 
follow,  to  refer  to  the  organization  and  early 
history  of  the  Eussian  American  Company,   an 
association  which    for  a   period   of  over   sixty 
years  carried  on  trade  and  administered  public 
affairs  throughout  a  great  part  of  these  regions. 
In  the  extent  and  variety  of  its  operations  it  oc- 
cupies a  position  similar  to  that  held  by  the  East 
India  and  the  Hudson's  Bay  Companies ;  and  its 
history  is  also  the  liistor}^  of  that  portion  of  the 
oiobe  to  which  the  attention  of  the  Tribunal  of 
Arbitration  is  directed. 
The  outgrowih  of      Tlic    Eussiaii    American    Company   was   the 

trading  assoeiation*!. 

outgrowth  of  the  numerous  trading  associations,^ 
which,  soon  after  the  discoveries  of  1741,  began 
to  develop  the  lucrative  fur  trade  in  the  Aleutian 
Islands  and  Bering  Sea.  The  rivalry  and  com- 
petition which  grew  up  between  them  proved  in 
many  ways  disastrous^  and  resulted  eventually 

^  For  a  detailed  account  of  same,  see  Berg,  p.  1  et  seq. 
-  Tikhmenief,  Vol.  T,  p.  61. 


THE  RUSSIA]^  AMERICAN  COMPANY. 


35 


in  placing  the  fur  trade  of  the  Colonies  under 
the  control  of  a  single  powerful  organization. ^ 
This  was  acco mplished  in  1799,  in  Avhich  year    Chartered  in  1799. 
a  ukase  was  issued,  creating  the  "  Eussian  Amer- 
ican Company  "  and  containing  its  first  charter.^ 

This  ukase  invested  it  with  special  and  exclu- ^ji^^g^^^^^^^^^^^ 
sive  privileges  for  a  period  of  twenty  years  on  ^^^*^^- 
the  shores  of  northwestern  America  between 
latitude  55"^  N.  and  Bering  Strait,  on  the 
Aleutian  Islands,  the  Kurile  Islands,  and  the 
islands  of  the  Northeastern  or  Bering  Sea.  To 
it  was  reserved  the  exclusive  right  to  all  products 
of  the  chase  and  of  commerce  in  those  regions  ; 
and  it  was  specially  authorized  to  take  possession 
on  behalf  of  the  Imperial  Government  of  newly 
discovered  countries,  both  to  the  north  and  to  the 
south  of  latitude  55°  on  the  coast  of  America. 
It  was  authorized  to  establish  agencies  within 
and  without  the  empire,  and  to  use  a  seal  and 
a  flag  bearing  the  Imperial  coat  of  arms.  Its 
chief  place  of  business,  which  was  originally  at 
Irkutsk,  was  soon  transferred  to  St.  Petersburg, 
where  its  shareholders,  none  of  whom  were 
allowed  to  be  foreigners,  embraced  members  of 
the  Imperial  family  and  the  high  nobility. 

'  Vivien  de  Saint-Mai  tin,  Vol.  T,  p.  50. 
-  Vol.  I,  p.  14. 
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While  the  privileges  conferred  by  this  charter 

were  very  great,  the  Company  was,  on  the  other 

hand,  burdened   with  some  heavy  obligations. 

Its  obligations,      i^  ^^^  Compelled  at  its  own  expense  to  carry  on 

the  government  of  the  region  over  which  its  priv- 
ileges extended,  to  maintain  courts,  the  church, 
and  a  small  military  force,  and,  at  a  later  period, 
to  hold  ready  at  various  points  on  the  coast 
provisions  and  stores  for  the  use,  in  cases  of 
emergency,  of  the  naval  vessels  or  troops  of  the 
Eussian  Government. 

Its  mode  of  govern.      For  the  purposcs  of  administration  the  Impe- 
llent. 

rial  Government  and  the  directors  of  the  Com- 
pany jointly  appointed  a  chief  ^manager,  who 
resided  at  Sitka,  and  who  at  an  early  date  was 
required  to  be  an  officer  of  the  navy  of  high 
rank.  His  powers  were  absolute  within  the  ter- 
ritory over  which  the  Company  exercised  juris- 
diction. Under  him  were  sub-managers,  over- 
seers, and  other  agents.  Eeports  of  the  Com- 
pany's transactions  were  submitted  originally  to 
the  Minister  of  the  Interior,  and  later  to  the 
Minister  of  Finance, 
Officers  of  Imperial      Dating  from  the  year  1802  officers  of  the  Im- 

navy  eneaefed   in  its  .    ^  i.       j.i        •        xi  ^  r 

service.        •  penal   iiavy  were  constantly  m  the  employ  oi 

the  Company.  As  long  as  it  maintained  a  mili- 
tary and  naval  force  in  the  Colonies  at  its  own 
expense,  such  forces   were   entirely  at  the  dis- 
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posal  of  the  chief  manao-er,  who  had  the  privi-    officers  of  imperial 

^  ox  naA'y   engaged  in  its 

lege  of  selecting  the  soldiers  and  sailors  from  any  service. 
force  stationed  within  the  boundaries  of  Siberia. 
Even  the  officers  of  those  naval  vessels  which 
were  not  maintained  at  the  expense  of  the  Com- 
pany,  and  which  were  sent  out  to  the  Colonies 
by  the  Imperial  Government,  were  generally  en- 
joined to  obey  the  orders  of  the  chief  manager, 
and  it  will  be  made  to  appear  from  papers 
which  will  be  hereafter  cited  that  such  orders 
were  freely  given. 

Under  its  charter  the  Company  paid  no  Paid  no  rovaity. 
royalty  or  rent  to  the  Goveriiment,  but  as  its 
trade  consisted  chiefly  in  tlie  exchange  of  furs 
for  teas  on  the  Chinese  frontier,  the  Government 
received  large  sums  through  the  duty  collected 
on  such  teas. 

In   short,    the    Company    administered    both    Suunuarj. 
government  and  trade  throughout  the  whole  of 
the  territory  over  which  it  was  given  control.^ 

^  See  in  reference  to  ail  that  has  been  said  regarding  the  rights, 
obligations,  and  government  of  the  Russian  American  Company : 
Regulations  of  the  United  American  Company,  Tikhmenief,  Vol.  I, 
app.,  pp.  1-19  ;  Charter  of  1799,  Vol.  I,  p.  14  ;  ukase  and  charter  of 
1821,  Vol.  I,  pp.  16  and  24;  "  Additional  Facts  relating  to  the  Russian 
ximericaa  Company,"  Vol.  I,  p.  9  ;  Tikhmenief,  Vol.  II,  app.,  pp. 
17-63. 
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THE     UKASE     OF    1  21. 

Ukase  of  1821  and      Oil  tlie  4tli  of  September,  1821,  this  famous 

second  charter  of  the 

Company.  ukase  was  made  public,  and  nine   days  later, 

on  the  13th  of  September,  1821,  the  Emperor 
renewed  with  certain  additions  for  another  term 
of  twenty  years  the  charter  and  privileges 
granted  in  1799  to  the  Eussian  American 
Company.  Both  the  ukase  and  the  new 
charter  appear  in  full  in  the  Appendix.^ 
Purpooe    of    (he      The  obiects  which  were  sought  to  be  obtained 

ukase.  '  " 

by  the  promulgation  of  the  ukase  appear  from 
the  recital  prefixed  to  it,  which  is  as  follows : 
"  Observing  from  Eeports  submitted  to  us  that 
the  trade  of  our  subjects  on  the  Aleutian  Islands 
and  on  the  North  West  Coast  of  America  apper- 
taining unto  Eussia  is  subjected,  because  of 
secret  and  illicit  Traffic,  to  oppression  and  im- 
pediments ;  and  finding  that  the  principal  cause 
of  these  difficulties  is  the  want  of  Eules  establish- 
ing the  Boundaries  for  Navigation  along  these 
Coasts,  and  the  order  of  Naval  Communication 
as  well  in  these  places  as  on  the  whole  of  the 
Eastern  Coast  of  Siberia  and  the  Kurile  Islands, 
WE  have  deemed  it  necessary  to  determine  these 
Communications  by  specific  Eegulations  which 
are  hereto  attached." 


1  Vol.  I,  pp.  1(5,  24. 
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Its  title  and  first  two  sections  are  as  follows :       its  title  and  first 

"Eules  established  for  the  Limits  of  Naviga- 
tion and  order  of  Communication  alon^?  the 
Coast  of  Eastern  Siberia,  the  Northwest  Coast 
of  America,  and  the  Aleutian,  Kurile,  and  other 
Islands. 

"  §  1.  The  pursuits  of  Commerce,  whaling, 
and  fishery,  and  of  ail  other  Industry  on  all 
Islands,  Ports,  and  Gulfs,  including  the  whole  of 
the  Northwest  Coast  of  America,  beginning 
from  Bering's  Straits  to  the  51°  of  Northern 
Latitude,  also  from  the  Aleutian  Islands  to  the 
Eastern  Coasi  of  Siberia,  as  well  as  along  the 
Kurile  Islands,  from  Bering's  Straits  to  the 
South  Cape  of  the  Island  of  Urup,  viz.,  to  the 
45°  50'  Northern  Latitude,  is  exclusively  granted 
to  Eussian  subjects. 

"  §  2.  It  is,  therefore,  prohibited  to  all 
Foreign  Vessels,  not  only  to  land  on  the  Coasts 
and  Islands  belonging  to  Eussia  as  stated  above  ; 
but  also  to  approach  them  w^ithin  less  than  a 
Hundred  Italian  Miles.  ^  The  Transgressor's 
Vessel  is  subject  to  confiscation  along  with  the 
whole  Cargo." 

The  reason  why  the  limit  of  one  hundred  miles    Reason  why  limit 

T  r  ,    ^,  -.i.        -       Ti/r      of  100  miles  chosen. 

was  chosen  appears  irom  a  letter  written  Dy  Mr. 

^  An  Italian  mile  is  tlie  equivalent  oi'  a  geographical  mile,  of  which 
there  are  sixty  to  a  degree. 
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Eeason  wiiy  limit  Middle toii,  United  States  Minister  at  St.  Peters- 

of  100  miles  chosen. 

burg,  to  the  Secretary  of  State,  dated  August  8, 
1822,  giving  an  account  of  an  interview  with 
the  Governor-General  of  Siberia,  who  had  been 
one  of  the  committee  originating  this  measure. 
The  Governor-General  said  it  was  sought  to  es- 
tablish "  limits  to  the  marine  jurisdiction  on 
their  coasts,  such  as  should  secure  to  the  Eussian 
American  Fur  Company  the  monopoly  of  the 
very  lucrative  profit  they  carry  on.  In  order  to 
do  this  they  sought  a  precedent,  and  found  the 
distance  of  thirty  leagues,  named  in  the  Treaty 
of  Utrecht,  and  which  may  be  calculated  at  about 
one  hundred  Italian  miles,  sufficient  for  all  pur- 
poses."-^ As  a  similar  and  more  recent  prece- 
dent, though  not  for  so  great  an  extent  of  sea 
jurisdiction,  might  have  been  cited  the  fourth 
article  of  the  NootJia  Sound  convention  between 
Great  Britain  and  Spain,  already  referred  to, 
whereby  the  former  conceded  to  the  latter  ex- 
clusive jurisdiction  of  the  sea  for  ten  leagues 
from  any  part  of  the  coasts  already  occupied  by 
Spain.^ 
This  limit  enabled      The  Pribilof  Islauds,  the  home  of  the  Alaskan 

Russia     to     protect  iii  •  ni  i  iii 

seal  herd  of  Pribilof  scal  herd,  are  situatcQ  less  than  two  nundred 

Islands 

Italian  miles  from  the  Aleutian  Chain  on  the 
south,  and  thus  a  sufficient  portion  of  the  eastern 

1  Mr,  Middleton  to  Mr.  Adams,  August  8,  1822,  Vol.  I,  p.  135. 

2  Yoi.  i^  p,  32. 
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half  of  Bering  Sea  was  covered  by  the  ukase  to 
enable  Eussia  to  protect  the  herd  while  there. 

In  so  far  as  it  affected  that  sea  and  its  shores,   ^^\*^^f  dedaratorj 

or  existing  rights. 

Eussia  regarded  the  ukase  as  merely  declaratory 
of  existing  rights.  The  board  of  administration 
of  the  Eussian  American  Company,  writing  from 
St.  Petersburg  to  the  chief  manager  of  the 
Eussian  American  Colonies  at  Sitka  on  Septem- 
ber 20,  1821,  says:  '^With  this  precious  act  in 
your  hand  you  will  be  enabled  to  assume  a  new 
position  and  to  stand  firmly  opposed  to  all 
attempts  on  the  part  of  foreigners  to  infringe 
upon  our  rights  and  privileges.  In  accordance 
with  the  wiirof  His  Imperial  Majesty  we  will  not 
be  left  to  protect  unaided  the  land  and  waters 
embraced  in  our  exclusive  privileges.  A  squad- 
ron of  naval  vessels  is  under  orders  to  p*repare  for 
a  cruise  to  the  coasts  of  northeastern  Asia  and 
northwestern  America.  .  .  .  We  can  now 
stand  upon  our  rights,  and  drive  from  our  waters 
and  ports  the  intruders  who  threaten  to  neutralize 
the  benefits  and  gifts  most  graciously  bestowed 
upon  our  Company  by  His  Imperial  Majesty."^ 

^  Vol.  I,  p.  59.  This  and  other  documents  hereinafter  cited,  relating 
to  the  affairs  o£  the  Russian  American  Company,  belong  to  the 
official  records  or  archives  of  the  territory  which  was  ceded  to  the 
United  States  by  Russia  by  the  treaty  of  1867.  They  came  into  the 
possession  of  the  United  States  by  virtue  of  the  second  article  of  that 
treaty  and  are  now  in  the  Archives  of  the  Department  of  State  at 
Washington.  Fac-similes  of  all  the  original  documents  referred  to 
herein  will  be  found  at  the  end  of  Vol.  I. 
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In  a  letter  dated  February  28,  1822,  from  the 

board  to  the  chief  manager  of  the  Colonies,  we 

find  the  following  statement ;  "  As  to  fur-seals, 

however,  since  our  Gracious  Sovereign  has  been 

pleased  to  strengthen  our  claims  of  jurisdiction 

and  exclusive  rights  in   these  waters  with  his 

strong  hand,  we  can  well  afford  to  reduce  the 

number  of  seals  killed  annually,  and  to  patiently 

await  the  natural  increase  resulting  therefrom, 

which  will  yield  us  an  abundant  harvest  in  the 

future."! 

Under   ukase   of      ^hc  official  Eussiau  rccords  show  that  after 

i'of  pe3tert  the  ukase  or  charter  of  1799,  granting  to  the 

Bering  Sea.^^^^^   ^"  Kussian  American    Company  certain  exclusive 

control  of  trade  and  colonization,  its  authorities, 
acting  under  the  sanction  of  the  Eussian  Govern- 
ment, did  not  permit  foreign  vessels  to  visit 
Bering  Sea.  The  trading  and  hunting  rights  of 
the  Company  were  jealously  guarded  there  prior 
and  up  to  1821,  as  will  appear  from  the  docu- 
ments about  to  be  cited ;  and  whatever  creation 
■  or  extension  of  exclusive  Eussian  j  urisdiction  was 
intended  to  be  effected  by  the  promulgation  of 
the  ukase  of  that  [year  applied  to  the  Pacific 
Ocean  proper,  and  to  the  coasts  and  islands  east 
and  south  of  the  peninsula  of  Alaska.  The  only 
effect  which  could  have  been  intended  by  tliat 

»  Vol.  I,  p.  61. 
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edict  upon  the  coasts  and  waters  of  Bering  Sea    Under   ukase   of 

.  1799  foreign  vessels 

and  the  Aleutian  Islands  was  to  strengthen  and  not    permitted    to 

hunt     or    trade    in 

confirm  the  jurisdiction  theretofore  exercised  by  Bering  Sea. 
Eussia,  and  this  is  made  clearly  to  appear  from 
the  official  documents  of  that  period. 

On  April  9,  1820,  the  Eussian  Imperial  Min-    Request  of  Mini- 

ster    of    Finance  in 

ister  of  Finance,  upon  a  report  of  a  committee  of  1820  and  1821  that 

cruisers  be  dispatched 

ministers  appointed  by  the  Emperor  to  obtain  ^o  protect  Company's 

^  interests    in    Bering 

information  respecting  the  Eussian  American  Sea. 
Colonies,  from  which  report  it  appeared  that 
illicit  visits  of  foreign  vessels  to  Alaskan  waters 
were  being  made,  addressed  an  official  commu- 
nication to  the  Imperial  Minister  of  Marine,  in 
which,  after  referring  to  this  report,  he  states 
that  "it  appears  of  the  most  imperative  necessity 
for  the  preservation  of  our  sovereignty  in  the 
northwestern  part  of  America  and  on  the  islands 
and  waters  situated  between  them,  to  maintain 
there  continuously  two  ships  of  the  Imperial 
fleet."  He  suggests  that  these  two  vessels  should 
be  dispatched  during  that  year,  one  to  cruise  from 
Sitka  westward  and  northward,  and  after  *'  hav- 
ing thoroughly  examined  the  shores  of  the  Aleu- 
tian Islands,  the  coast  of  Kamchatka,  the  Kurile 
Islands,  and  the  intervening  waters,"  to  winter  in 
Petropavlovsk  on  the  Asiatic  coast.  "  The  other 
ship,  however,  (sailing  from  Petropavlovsk),  hav- 
ing examined  the  eastern  coast  of  the  Kamchatka 
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Kequest  of  Mini-  peniiisula  up  to  62°  of  nortliei'ii  latitude,  and  the 

ater    of   Finance    in  p     a  ♦  f^  i  •     i      •       j 

1820  and  1821  that  west  coast  01  Ameiica  from  this  latitude  to  the 

cruisei's  be  dispatched  . 

to  protect  Company's  island  of  Unalaska,  and  the  intervening  waters 

interests    in    Bering  ,  . 

Sea.  (Bering  Sea),  should  proceed   to    Kadiak   and 

from  there  to  Sitka  for  the  winter.  The  object 
of  the  cruising  of  two  of  our  armed  vessels  in  the 
localities  above  mentioned  is  the  protection  of 
our  Colonies  and  the  exclusion  of  foreign  vessels 
engaged  in  traffic  or  industry  injurious  to  the 
interests  of  the  Russian  Company  as  well  as  to 
those  of  the  native  inhabitants  of  those  reoions." 
In  the  following  year,  1821,  two  similar  ships 
were  to  be  dispatched,  and  in  "  this  manner  two 
ships  of  war  would  always  be  present  in  the 
Colonies  and  the  Company  would  be  assured  of 
their  protection."^ 
Killing  of  fiir-seais      The  board  of  administration  of  the  Eussian 

at    sea    to    be    pre- 
vented. American    Company,    writing  March  15,   1821, 

from  St.  Petersburg  to  the  chief  manager  of  the 
Colonies  at  Sitka,  with  full  knowledge  of  the 
report  of  the  committee  of  ministers  and  the 
action  of  the  Ministers  of  Finance  and  of  Marine 
of  the  year  previous,  clearly  intimates  the  duty 
these  war  ships  were  to  perform.  In  giving  in- 
structions as  to  the  management  of  the  fur-seals 
on  the  Pribilof  Islands,   it   says:     "We   must 

1  Vol.  T,  p.  49. 
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suppose  that  a  total  suspension  of  killing  every  Killing  of  fur-seais 
fifth  year  will  effectually  stop  the  diminution  vented 
of  the  fur-seals,  and  that  it  will  be  safe  at  the 
expiration  of  the  close  season  to  resume  killing  at 
the  rate  mentioned  above  (fifty  thousand  annu- 
ally). By  a  strict  observance  of  such  rules,  and 
a  prohibition  of  all  killing  of  fur-seals  at  sea  or 
in  the  passes  of  the  Aleutian  Islands,  we  may 
hope  to  make  this  industry  a  permanent  and 
reliable  source  of  income  to  the  Company, 
without  disturbing  the  price  of  these  valuable 
skins  in  the  market."^ 

In  1819  Eiccord,  the  then  commander  of  Kam-    The  Pigott  affair. 

Certain  contracts 

chatka,  acting  under  advice  of  one  Dobello,  a  with  foreigners, 

annulled.        Control 

foreigner  in  the  employ  of  the  Eussian  Govern- exercised  over  Bering 

°  .  .  Sea  prior  to  1821. 

ment,  granted  to  an  Englishman  named  Pigott 
the  right  for  ten  years  to  hunt  whales  on  the 
coast  of  Eastern  Siberia."  This  grant  was  at 
once  repudiated  by  the  Government.  A  con- 
siderable amount  of  correspondence  resulted, 
which  illustrates  the  complete  control  which 
Eussia  claimed  and  actually  exercised  over 
Bering  Sea  prior  to  1821,  and  how  jealous  she 
and  her  chartered  Company  were  of  the  intru- 
sion of  foreigners. 

Under  date  of  April  10,  1820,  the  Minister 

1  Vol.  I,  p.  58. 

■^  Tikhmenief ,  Vol.  I,  pp.  192-200. 
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The  Pigott  affair,  of  Fiiiauce  wi'ote  to  the  board  of  administration 

continued. 

of  the  Eussian  American  Company  for  its 
guidance  in  part  as  follows  :  "  The  commander 
of  the  government  of  Irkutsk  is  hereby 
instructed  to  forbid  any  foreigners,  except  such 
as  have  become  Eussian  subjects,  to  enter  the 
mercantile  guilds,  or  to  settle  in  business  in 
Kamchatka  or  Okhotsk;  also  to  entirely  pro- 
hibit foreign  merchant  vessels  from  trading  in 
these  localities  and  from  anchoring  in  any 
port  of  Eastern  Siberia,  except  in  the  case  of 
disaster.  ...  It  is  hereby  ordered  that 
the  local  authorities  shall  inform  the  Eng- 
lishman Davis  at  Okhotsk  and  Dobello's  asfent 
in  Kamchatka  that  the  Government  does  not 
permit  them  to  reside  in  those  places,  much  less 
to  erect  buildings  or  other  immovable  prop- 
erty." 

In  the  same  dispatch  the  minister  said  :  "  Hav- 
ing for  the  benefit  of  the  American  Company 
excluded  all  foreigners  from  Kamchatka  and 
Okhotsk  and  prohibited  them  from  engaging  in 
trade  and  from  hunting  and  fishing  in  all  the 
waters  of  Eastern  Siberia,  the  Government  fully 
expects  that  the  Company,  on  its  part,  will  hold 
itself  responsible  for  supplying  those  regions 
with  all  necessaries."  And  again:  ''In  conclu- 
sion, it  is   stated  as  the  decision  of  his  Majesty 
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the  Emperor,  in  view  of  possible  future  compli- 
cations of  this  nature,  that  no  contracts  involving 
the  free  admission  or  navigation  for  trade  of  for- 
eign ships  or  foreign  subjects  in  the  waters  adjoin- 
ing or  bounded  by  the  coasts  of  Eussian  colonies 
will  be  approved  by  the  Imperial  Government."^ 

On  April  23,  1820,  the  board  of  administra-   .foreigners     pro^ 

^  niDited  irom  visiting 

tion  of  the  Company  at  St.  Petersburg  wrote  to  waters  frequented  by 

•*•        •'  *-"  sea-otters    and    tur- 

the  chief  manager  of  the  Colonies  at  Sitka,  and  ^®^^^- 
after  reciting  the  contents  of  the  foregoing  letter, 
continued :  "As  soon  as  the  Imperial  Govern- 
ment ascertained  that  the  contracts  made  (viz., 
those  with  Pigott)  were  in  open  violation  of  the 
privileges  granted  the  Company,  it  prohibited  at 
once  all  foreigners  not  only  from  settling  in 
Kamchatka  and  Okhotsk,  but  also  from  all  inter- 
course with  those  regions,  enjoining  the  author- 
ities to  maintain  the  strictest  surveillance  over 
their  movements.  Basing  your  own  action  upon 
this  proceeding  of  our  Highest  Protector,  you, 
as  commander  of  all  our  Colonies,  must  prohibit 
with  equal  strictness  all  foreigners  from  engag- 
ing in  any  intercourse  or  trade  with  native 
inhabitants,  as  well  as  from  visiting  the  waters 
frequented  by  sea-otters  and  fur-seals,  over  which 
our  operations  extend,  under  penalty  of  the  most  . 

severe  measures,  including  the  confiscation  of  • 

—  I 

»  Vol.  I,  p.  51.  \ 

[315]  E 
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Foreigners     pro-ships   and  the  imprisonment  of  crews  engaged 

hibitecl  from  visiting  ^  go 

waters  frequented  by  in  tlils  illegal   trafRc.     You  inust  act  witli  the 

sea-otters    and     fur-  ^ 

^^^is-  greatest    severity    in    cases    where    foreigners 

have  sold  to  the  natives  arms,  powder,  and  lead. 
They  must  be -made  to  understand  that  theu^ 
presence  in  our  waters  is  contrary  to  our  laws, 
and  that  they  will  never  be  admitted  to  any 
port  unless  you  or  your  subordinates  convince 
yourselves  that  such  is  necessary  for  the  saving 
of  life.  In  a  word,  you  must  preserve  an 
attitude  in  full  accord  with  the  views  of  the 
Imperial  Goverinnent  on  this  subject,  and 
protect  against  all  intruders  the  domain  of 
land  and  water  granted  to  us  by  the  grace  of 
the  Emperor  and  necessary  for  our  continued 
existence  and  prosperity.  You  must  transmit 
these  instructions  without  delay  to  your  sub- 
ordinate commanders  for  their  conduct  in  their 
intercourse  with  foreigners,  and  especially  to 
the  commanders  of  ships  navigating  our  waters, 
to  enable  them  to  drive  away  the  foreign  intru- 
ders.''^ 
The  Pigott  afPair,      This  qucstiou  of  the  contract  with  foreigners 

con  tinned. 

was  again  referred  to  in  a  letter  from  the  board 
of  administration  to  the  chief  manager  of  the 
Colonies,  March  31,  1821.  Speaking  of  Messrs. 
Eiccord,  Dobello,  and  Pis^ott,  it  is  said ;  "  From 


1  Vol.  T,  pp.  53,  54. 
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the  copy  herewith  inclosed  of  communications    •The  Pigott  afPair, 

continued. 

from  the  ministries,  yon  will  see  that  the  Imperial 
Government  not  only  repudiated  Messrs.  Eiccord, 
Dobello,  and  Pigott,  but  also  prohibited  them 
altogether  from  tradino'  in  Okhotsk  and  Kam- 
■chatka.  with  the  result  that  to-day  the  foreigners 
have  abandoned  their  enterprise  in  that  region, 
and  no  other  foreigners  will  be  allowed  to  visit 
these  places  in  the  future.  The  principles 
involved  in  this  action  of  the  Government  you 
must  also  observe  in  dealing  with  foreigners 
who  may  visit  our  Colonies,  using  all  the  force  at 
your  command  to  drive  them  from  our  waters. 
Together  with  our  new  privileges,  which  have 
already  been  promulgated  by  the  minister  and 
which  are  only  awaiting  the  return  of  our  Mon- 
arch, we  shall  also  receive  definite  instructions 
how  to  deal  with  foreigners  who  venture  to 
cross  the  limits  of  possessions  acquired  long  ago 
through  Eussian  enterprise  and  valor. "^ 

It  thus  appears  from  the  foregoing  citations     Summary. 
that,  so  far  as  it  concerns  the  coasts  and  waters     Protests    directed 

to  claim  of  jurisdic- 

of  Bering  Sea,  the    ukase  of  1821  was  merely  ^^o^    over    Pacific 

^  ''    Ocean   and  to  clann 

declaratory  of  preexisting  claims   of  exclusive  ^^  ^^^^"^  ^^  continent, 
jurisdiction  as  to  trade,  which  had  been  enforced 

* 

therein  for  many  years.     The  ukase  of  1799, 
which  set  forth  a  claim  of  exclusive  Eussian  juris- 

1  Vol.  I,  p.  55. 

[315]  E  2 
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Protests    directed  (liction  as  far  SOU  til  as  latitude  55°,  called  forth  no 

to    claim    of    juris- 
diction over  Pacific  protest  from  any  foreign  powers,  nor  was  objec- 

Ocean  and  to  claim 

to  coast  of  continent,  tioii  offered  to  the  exclusioii  of  foreign  ships  from 

trade  with  the  natives  and  hunting  fur-bearing 
animals  in  the  waters  of  Bering  Sea  and  on  the 
Aleutian  Islands  as  a  result  of  that  ukase  and  of 
the  grant  of  exclusive  privileges  to  the  Eussian 
American  Company.  It  was  only  when  the 
ukase  of  1821  sought  to  extend  the  Eussian  claim 
to  the  American  continent  south  to  latitude  51", 
and  to  place  the  coasts  and  waters  of  the  ocean  in 
♦  that  region  under  the  exclusive  control  of  the  Eus- 
sian American  Company,  that  vigorous  protests 
were  made  by  the  Governments  of  the  United 
States  and  Great  Britain.  And  the  correspond- 
ence which  grew  out  of  those  protests^  shows 
that  they  were  inspired  by  the  claim  of  jurisdic- 
tion over  large  portions  of  the  Pacific  Ocean  (as 
distinguished  from  Bering  Sea)  and  by  the  con- 
flicting claims  of  the  three  nations  to  the  coast 
over  which  Eussia  sought  to  extend  exclusive 
■  authority.  The  United  States  and  Great  Britain 
had  for  years  before  the  publication  of  that  ukase 
been  competitors  for  the  trade  and  the  ownership 

^  Vol.  I,  p.  132-152.  Only  sucli  portion  of  the  correspondence 
between  Great  Britain  and  Russia  is  given,  as  was  inclosed  in  Lord 
Salisbui^s  note  to  Sir  Julian  Pauncefote,  dated  August  2,  1890, 
Vol.  I  p.  242. 
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of  the  coasts  and  islands  lying  between  latitudes    Pi-otcsts    cUrected 

to    claim    of     juris- 

51°  and  SS'',  on  what  was  known  as  the  North-  diction  over  Pacific 

Ocean  and  to  claim 

west  Coast,  and  their  citizens  and  subjects  had  ^^  coast  of  continent. 

been  actively  engaged  with  their  ships  in  hunting 

and  trading  on  those  shores  and  waters,  and  it 

was  natural  that  they  should  vigorously  protest 

against  the  attempt  of  Kussia  to  exclude  them 

from  that  region.     On  the  other  hand  there  is  no 

record  that  such  hunting  or  trading  had  ever  been 

carried  on  by  them  within  Bering  Sea.  The  history 

of  the   period  and  the  locality,  the    discussion 

which  followed  the  ukase,  and  the  treaties  which 

were  the  result  of  it,  attest  that  the  object  of  both 

the  United  States  and  Great  Britain  in  contesting 

the  pretensions  of  Eussia  in  this  matter  was  to 

maintain  their  respective  claims  to  the  territory 

indicated,  to  preserve  intact  their  valuable  trade 

with  the  natives  on  the  Northwest  Coast,  and  to 

enjoy  the  free  navigation  of  the  Great  Ocean 

which  washed  that  coast.  ^ 

THE     TREATIES     OF    1824    AND     1825. 


The  controversy  which  followed  the  promul-    Settled  the  two- 
gation  of  the  ukase  of  1821  resulted  in  a  treaty 
between  the  United  States  and  Eussia  in  1824,^ 

^  See  Vivien  de  Saint-Martin,  Vol.  I,  p.  56. 
2  Vol.  I,  p.  35. 
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Settled     two-fold  and  One  between  Great  Britain  and  Eussia  in 

dispute. 

1825.*  These  two  treaties  settled  the  twofold 
dispute  which  had  been  raised  by  the  ukase, 
namely,  first,  the  maritime  dispute ;  second,  the 
territorial  dispute  relating  to  the  Northwest  Coast, 
Berino-  Sea  not  in-      The  maritime  dispute  was  settled  by  the  first 

eluded  in  terms  nsed 

to    denote    Pacific  articles.     That  of  the  British  treaty  was,  at  the 

Ocean. 

request  of  the  British  negotiators,-  copied  almost 
verbatim  from  the  corresponding  article  of  the- 
American  treaty,  and  the  latter  was  based  upon 
the  third  article  of  the  convention  of  1790' 
between  Great  Britain  and  Spain.^ 

That  the  term  "Great  Ocean,  commonly  called 
the  Pacific  Ocean  or  South  Sea,"  used  in  article 
I  of  the  treaty  of  1824  with  the  United  States, 
and  the  term  "  The  Ocean,  commonly  called  the 
Pacific  Ocean,"  used  in  article  I  of  the  treaty  of 
1825  with  Great  Britain,  did  not  apply  to  and 
include  Bering  Sea,  is  shown  by  a  study  of  the 
maps,  charts,  and  writings  of  navigators^  at  the 
time  of  and  prior  to  the  negotiation  and  celebra- 

1  Vol.  I,  p.  39. 

2  Letter  O.  Canning  to  S.  Canning,  Dec.  8,  1824,  Vol.  I,  p.  260. 
=*  Vol.  I,  p.  32. 

'*  ]3iirney,  speating  of  the  "line  of  boundary  -wliieli  seems  de- 
signed by  natvire  for  tbis  great  sea,"  says  :  "  The  nortbern  limits  are 
marked  by  tbe  continuation  of  the  American  Coast  from  Mount  St. 
Elias  towards  tbe  west  witli  tbe  cbain  of  islands  called  tbe  Fox 
and  tbe  Aleutian  Islands."  Burney's  Cbronological  History  of  tbe 
Discoveries  iii  tbe  South  Sea  or  Pacific  Ocean,  London,  1803,  Vol.  I,, 
p.  2. 
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tion  of  these  treaties.  A  list  of  these  maps  and 
charts  is  appended  hereto/  and  a  careful  exami- 
nation of  the  same  is  invited.  It  willbeseen  from 
them  that  the  best  geographers  have  at  all  times 
distinguished  this  body  of  water  from  the  ocean 
lying  south  of  it  by  conferring  upon  it  some 
separate  name,  in  most  cases  either  that  of  Sea 
of  Kamchatka,  Bering  Sea,  Northeastern  Sea,  or 
Eastern  Ocean." 

But  in  addition  to  the  correspondence  attend-    Express    deciara- 

,1  I.'    1.'  J.1         ^       4.        r    J.^         J.         J.'       tions      of      Russian 

mg  the  negotiations,   the   text   oi    the    treaties  aovernment  on  tius- 

themselves,    and   the    authority   of    navigators,  ^^  ^^^ ' 

attention  is  invited  to  the  express  declarations  of 

the  Eussian  Government  on  the  subject  during 

the  nec^otiations  and  after  the  treaties  had  been 

celebrated. 

On  July  18,  1822,  the  Imperial  Minister  of 
Finance  addressed  to  the  board  of  administra- 
tion of  the  Eussian  American  Company  a  com- 
munication in  which,  referring  to  the  protests 
which  had  been  made  against  the  ukase  of  1821 
and  to  the  negotiations  on  the  subject  with  ihe 
United  States  havinc^  in  view  some  modification 
of  the  ukase,  he  says  :  "  The  rules  to  be  pro- 


1  Vol.  I,  p.  287. 

-As  to  "Sea  of  Kamcliatka  "  and '•' Bering  Sea,"  see  quotation 
i7ifra  from  the  | letter  dated  July  18,  1822,  from  the  Minister  of 
Finance  to  the  board  of  administration.  As  to  "Northeastern  Sea,'" 
see  first  and  third  charters  of  the  Company,  Vol.  I,  pp.  14,  28.  As  to 
"  Eastern  Ocean,"  see  C'oxe,  map  (f rontisj)iece) . 
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posed  will  probably  imply  that  it  is  PxO  longer 
necessary  to  prohibit  the  navigation  of  foreign 
vessels  for  the  distance  mentioned  in  the  edict 
of  September  4, 1821,  and  that  we  will  not  claim 
jurisdiction  over  coastwise  waters  beyond  the 
limits  accepted  by  any  other  maritime  power  for 
the  whole  of  our  coast  facing  the  open  ocean. 
Over  all  interior  waters,  however,  and  over  all 
waters  inclosed  by  Eussian  territory,  such  as 
the  Sea  of  Okhotsk,  Bering  Sea,  or  the  Sea  of 
Kamchatka,  as  w^ell  as  in  all  gulfs,  bays,  and 
estuaries  within  our  possessions,  the  right  to  the 
strictest  control  will  always  be  maintained."^ 
Declaration  made      Sooii  after  the  coiiclusion  of  the  treaty  of  1824 

immediately'    before 

treaty    with   Great  with  the  United  Statcs  the  directors  of  the  Eus- 

Britain, 

sian  American  Company  applied  to  the  Imperial 
Government  for  a  correct  interpretation  of  the 
same.  A  special  committee,  consisting  of  some 
of  the  highest  dignitaries  of  the  Empire,  was 
appointed,  and  July  21,  1824,  it  issued  a  report 
of  its  proceedings  signed  by  Count  Nesselrode 
and  others."  The  seventh  paragraph  of  this 
report  reads  as  follows  :  "  That  since  the  sover- 
eignty of  Eussia  over  the  shores  of  Siberia  and 
America  as  well  as  over  the  Aleutian  Islands  and 

1  Vol.  I,  p.  62. 

"  Russian  Minister  of  Finance  to  the  board  of  the  Russian 
American  Company,  Sept.  4,  1821,  and  accompanying  report,  Vol.  T, 
pp.  67-71. 
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the  intervening  sea  has  long  since  been  acknow-    Declaration  made 

immediately      before 

ledged  by  all  powers,  these  coasts,  islands,  and  treaty   with    areat 

Britain. 

seas  just  named  could  not  have  been  referred  to 
in  the  articles  of  the  above-mentioned  convention, 
which  latter  concerns  only  the  disputed  territory 
on  the  Northwest  Coast  of  America  and  the 
adjoining  islands,  and  that  in  the  full  assurance 
of  such  undisputed  right  Eussia  has  long  since 
established  permanent  settlements  on  the  coast 
of  Siberia  as  well  as  on  the  chain  of  the  Aleutian 
Islands ;  consequently  American  subjects  could 
not,  on  the  strength  of  article  II  of  the  conven- 
tion of  April  5-17,  have  made  landings  on  the 
coast,  or  carried  on  huntinor  and  fishinfy  without 
the  permission  of  our  commanders  and  governors. 
These  coasts  of  Siberia  and  of  the  Aleutian 
Islands  are  not  washed  by  the  Southern  or  Paci- 
fic Ocean,  of  which  mention  is  made  in  article  I 
of  the  convention,  but  by  the  Arctic  Ocean  and 
the  Seas  of  Kamchatka  and  Okhotsk,  which,  on 
all  authentic  charts  and  in  all  geographies,  form 
no  part  of  the  Southern  or  Pacific  Ocean."^ 

To  fully   appreciate  the    significance  of  the 
foregoing  *  declaration,  it  must  be  remembered 

^  The  explanatory  note  presented  Dec.  6,  1824,  by  Bai'on  de  Tuyll 
to  Mr.  Adams,  reference  to  which  is  made  in  Mr.  Blaine's  note  to 
Lord  Salisbury  of  Dec.  IV,  1890  (Vol.  I,  pp.  263,  276),  was  a  result 
of  the  report  from  which  the  foregoing  paragraph  is  quoted;  and 
this  very  paragraph  was  clearly  used  as  the  basis  for  the  explanatory 
note. 
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not  only  that  it  was  made  in  response  to  a 
request  of  tlie  Eussian  American  Company  for 
an  interpretation  of  the  American  treaty,  but, 
what  is  more  important,  that  it  was  made  shortly 
before  the  signing  of  the  treaty  with  Great 
Britain,  in  which,  therefore,  the  Eussian  nego- 
tiators did  not  consider  it  necessary  (any  more 
than  they  had  considered  it  necessary  in  the 
former)  to  declare  that  Berino-  Sea  was  not  a 
part  of  the  Pacific  Ocean,  in  which  latter  the 
right  of  free  fishing  was  recognized  to  exist. 
Treaties      recoo--      So  far,  therefore,  from  the  terms  of  these  trea- 

nized  by  implication     .  ,  .  , .      .   .  ,         .,-... 

rights    claimed    by  tics  revoKiDg  or  limiting  the  junsQiction  pre- 

Russia   over    Bering     .         ,  .  .  -n      •  o 

Sea.  viousiy  exercised  by  itussia   over   Bering   oea, 

there  is  inherent  evidence  in  all  those  instru- 
ments, as  well  as  in  the  negotiations  which  pre- 
ceded them,  that  no  such  revocation  or  limitation 
was  sought,  conceded,  or  obtained  by  the  high 
contracting  parties.  Eussia  was  quick  to  notice 
that  her  assumption  of  control  over  the  waters 
of  the  North  Pacific  Ocean  was  untenable ;  she 
therefore  acknowledged  this  by  the  first  articles 
of  the  two  treaties  in  question.  But  neither  in 
the  protests,  negotiations,  nor  treaties  is  any 
reference  found  to  Berino^  Sea,  and  it  must  be 
conceded  from  a  study  of  those  instruments  and 
the  subsequent  events  that  the  question  of  juris- 
dictional rights  over  its  waters  was  left  where  it 
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had  stood  before  the  treaties,  except  that  the  ex-    Treaties      recog- 

.    ,  ,     1       -r>         •      1       -I  xi  1    ^^^^^^  ^J  implication 

ercise  oi  these  rights  by  Kussia  had  now,  through  rights    claimed   by 

-  .  .  .  .   .  Russia    over    Bering 

these  treaties,  receiv^ed  the  imphed  recognition  oi  sea. 
two  great  nations ;  for  while,  by  the  ukase  of 
1821,  Eussia  had  pubUcly  claimed  certain  un- 
usual jurisdiction  both  over  Bering  Sea  and  over 
a  portion  of  the  Pacific  Ocean,  yet  in  the  resulting 
treaties,  which  constituted  a  complete  settlement 
of  all  differences  growing  out  of  this  ukase, ^ 
no  reference  is  made  to  this  jurisdiction  so  far  as 
it  related  to  Bering  Sea,  although  it  is  expressly 
and  conspicuously  renounced  as  to  the  Pacific 
Ocean. 

The  burden  is  thus  placed  upon  Great  Britain     Burden     upon 
to  show  that  this  jurisdiction,  recognised  in  the  slow     timt     these 

-ID  OK,  -ii  1  T  T,'  ,  rights      have      been 

year  lozo  to  exist,  has  been  lost.  It  is  notiost. 
claimed  that  it  was  exercised  for  all  purposes. 
Eussia  never  sought  to  prevent  vessels  from 
passing  through  Bering  Sea  in  order  to  reach  the 
Arctic  Ocean  ;  nor  did  she  always  strictly  enforce 
the  prohibition  of  whaling  within  the  distance  of 
one  hundred  miles  from  its  shores  ;  but,  so  far  as 
the  fur-seals  are  concerned,  it  will  be  made  to 
appear  in  what  follows  that  the  jurisdiction  in 
question  was  always  exercised  for  their  protec- 
tion. 

^  Section  8  of  the  "  Proceedings  of  the  Conference,"  Vol.  I,  p.  68. 
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By  treaties  Russia      With  reo^ard  to  what  mav  be  termed  the  terri- 

velinquished       large 

portion     of     coast  torial  disDute,  it  appears  from  an  examination  of 

-claimed.  . 

the  correspondence  and  treaties  that  the  southern 
boundary  of  the  Eussian  territories  was  fixed  at 
latitude  54°  40'  N.,  whereby  she  relinquished  a 
large  portion  of  the  Northwest  Coast  which  she 
had  claimed  by  the  ukase  of  1821,  and  that  the 
coasts,  interior  waters,  etc.,  upon  and  in  which  the 
United  States  and  Great  Britain  were  allowed  to 
trade  for  ten  years  without  restrictions,  were 
limited  on  the  west  by  Yakutat  Bay  and  Mount 
St.  Elias ;  that  is  to  say,  that  this  right  was 
restricted  to  the  coast  line,  concerning^  the  owner- 
ship  of  which  there  may  have  been  some  possible 
dispute.^  The  specific  declarations  in  the  British 
treaty  of  1825  as  to  the  line  of  coast  and  water 
to  which  access  and  trade  were  thus  granted 
leave  no  room  for  doubt  as  to  what  coast  was 
intended  ;  and  that  the  above  limitation  was 
understood  by  Eussia  is  expressly  stated  by  the 
Minister  of  Finance  in  his  communication  of 
September  4,  1824,  already  cited. 

It  may  be  mentioned  here  that  at  the  expira- 
tion of  this  ten  year  clause,  both  the  United 
States  and  Enojand  made  strenuous  but  futile 

o 

1  Art.  IV  of  the  treaty  of  1824  and  art.  VII  of  the  treaty  of  1825. 
Compare  art.  Ill  of  the  treaty  of  1818  between  the  United  States  and 
Great  Britain,  Vol.  I,  p.  34. 
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efforts  to  obtain  a  renewal  of  its  provisions.^  The 
United  States  expressly  recognised  that  after 
1834  this  clause  had  ceased  to  be  operative,  as  is 
proved  not  only  by  their  course  in  the  case  of  the 
Loriot^^  but  more  particularly  by  the  fact  that 
in  1845,  at  the  request  of  the  Eussian  Govern- 
ment, they  caused  to  be  published  a  notice,^ 
reminding  the  owners  of  American  vessels  of  the 
prohibition  of  trade  which  existed  in  regard  to 
the  coast  in  question. 

The  srreat  object  had  in  view  by  the  Eussian     Russia's  object  in 

excluding  Bering  Sea 

Government  in  excluding  Bering  Sea  from  the  from  effect  of  treaties 

was  protection  of  fur 

effect  of  the  treaties  of  1824  and  1825,  and  also  industry, 
in  limiting  the  privilege  of  access  and  trade  for 
even  ten  years  to  the  coast  south  and  east  of 
Yakutat  Bay,  was  obviously  the  protection  of 
the  valuable  fur  industry^  the  right  to  derive 
profit  from  which  was  the  exclusive  franchise 
of  the  Eussian  American  Company.  This  is 
apparent  in  all  the  correspondence  between  the 
Government  and  the  Company  following  the  pro- 
iiests  ao^ainst  the  ukase  and  attendinof  the  necro- 
tiations  of  the  treaties.     The  Minister  of  Finance 

^  The  diplomatic  correspondence  between  the  United  States  and 
Russia  relating  hereto  is  contained  in  the  documents  accom- 
panying the  message  of  the  President  of  the  United  States  to  Con- 
gress, December  3, 1838,  and  in  Senate  Ex.  Doc.  No.  106,  pp.  223-246. 

-  Note  of  Mr,  Blaine  to  Sir  Julian  Pauncefote,  June  30,  1890, 
Vol.  I,  p.  224. 

^Vol.  I,  p.91. 
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Eussia's  object  in  in  liis   Communication  of  July  18,  1822,  to  the 

excluding  Bering  Sea 

from  effect  of  treaties  Doard  of  administration  wrote,  in  view  of  a  pro- 

Avas  protection  of  fur 

industry,  posed   modification    of   the  ukase,  as   follows : 

''  At  the  same  time  I  am  authorized  to  assure  you 
that  every  effort  will  be  made  to  secure  the  adop- 
tion of  such  rules  as  will  effectually  protect  the 
Eussian  American  Company  from  inroads  on  the 
part  of  foreigners  upon  their  vested  privileges, 
in  strict  conformity  not  only  with  the  privileges 
granted  by  highest  act,  but  also  with  the  edict 
of  September  4,  1821.''^ 

Under  date  of  April  1.1,  1824,  Count  iSTessel- 
rode,  Chancellor  of  the  Empire,  wrote  to  N.  S. 
Mordvinof,  of  the  board  of  administration,  in 
part  as  follows  :  "  It  is  hardlv  necessary  for  me 
to  repeat  that  in  all  these  negotiations  with 
England  we  have  recognized,  and  always  will 
recognize,  the  paramount  importance  of  the 
interests  of  the  Eussian  American  Company  in 
this  matter."- 

Under  date  of  August  18,  1824,  Count  Nessel-' 
rode,  in  communicating  the  report  of  the  com-' 
mittee,  already  noticed,  to  the  Minister  of  Finance, 
wrote  :    "  I  flatter  myself  with  the  thought  that 
these  documents  will   convince  you,  most  gra- 
cious sir,  as  well  as  the  board  of  administration  of 

1  Vol.  I,  p.  63. 
"  Vol.  T,  p.  65. 
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the  Eussian  American  Company,  that  it  is  His 
Majesty's  firm  determination  to  protect  the  Com- 
pany's interests  in  the  catch  and  preservation  of 
all  marine  animals,  and  to  secure  to  it  all  the 
advantages  to  which  it  is  entitled  under  the 
charter  and  privileges."^ 


PERIOD  BETWEEN  THE  TREATIES  AND  THE  CESSION 
OF  ALASKA  TO  THE  UNITED  STATES  IN  1867. 

In  addition  to  the  foregoing,  there  is  found    Russia    continues 

to     cxGi*cisG     con  i"  vol 

positive  confirmation  that  by  the  treaties  of  1824  over  Bering  Sea. 
and  1825  Eussia  did  not  surrender  her  claim  to 
exclusive  control  of  trade,  and  especially  of  the 
fur  industr}^,  in  Bering  Sea,  in  the  fact  that  the 
same  control  over  the  waters  of  that  sea  was 
enforced  after  the  date  of  those  treaties  as  before. 

The  second  charter  of  the  Eussian  American  Third  charter  of 
Company,  which  Avas  granted  for  a  period  of 
twenty  years,  was  confirmed  in  1829,-  except  in 
so  far  as  it  had  been  modified  by  the  treaties  of 
1824  and  1825,  and  was  thus  renewed  with  all 
its  exclusive  franchises  for  another  period  of 
twenty  years  on  the  1st  day  of  January,  1842. 
The  new  charter  will  be  found  in  the  Appendix.^ 

1  Vol.  I,  p.  68. 

-  Vol.  I,  p.  27. 

''  Vol.  I,  p.  28.     The  charter  Tras  not  actually  issued  until  Oct.  14, 
1844. 
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Third  charter  of  Its  first  sectioii  is    as  follows  :    "  The   Eussian 

Company. 

American  Company,  established  for  trading  on 

the  continent  of  Northwestern  America,  and  on 

the  Aleutian  and  Kurile  Islands,  and  in  ever}^ 

part  of  the  Northeastern  Sea,  stands  under  the 

most  high  protection  of  His  Imperial  Majesty." 

High  Taiue  placed      After  tliis  charter   was  granted,  the  Govern- 
by    Company     upon  .  ^  ,.  . 

fur-seal  industry,      mcnt  contmued  to  protect  the  sealing  interests 

of  the  Company  in  Bering  Sea,  and  of  these  the 
board  at  St.  Petersburg  wrote  March  31,  1840, 
to  the'chief  manas^er  of  the  Colonies  :  "  You  will 
bear  in  mind  that  we  look  upon  the  fur-seal 
catch  as  the  most  important  item  of  our  colonial 
enterprises,  which  must  be  preserved  at  all 
hazards,  even  to  the  temporary  neglect  of  other 
resources.  Everything  must  be  done  to  prevent 
a  decrease  or  the  extermination  of  these  valuable 
animals."^ 

And  March  20,  1853,  the  board,  in  writing  to 
the  chief  manager  of  the  Colonies,  again  used 
similar  language  in  a  letter  more  fully  referred 
to  below  :  *'  The  board  of  administration  respect- 
fully requests  that,  in  case  the  interests  of  the 
Company  require  a  deviation  from  your  plans, 
your  Excellency  will  never  lose  sight  of  the  fact 
that  the  interests  of  the  Company  are  centered  at 
the  present  time  in  the  district  surrounding  the 

» Vol.  I,  p.  71. 
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seal  islands  of  the  Pribilof  and  Commander 
groups,  and  that  consequently  the  colonial  waters 
must  be  visited  by  the  Company's  cruisers  con- 
stantly and  in  every  part,  in  order  to  watch  and 
warn  the  foreign  whalers."^ 

The  communication    iust  cited  throws  much  ^  Waters  frequented 

•^  by  tuv-seals  patrolled 

light  upon  the  commercial  activity  of  the  Eussian  ^y  ^^'^^^^  cruisers. 
American  Company,  and  may  be  accepted  as 
indicative  of  the  methods  by  which,  during  the 
last  term  of  its  charter,  it  enforced  its  control  "  in 
the  colonial  waters  "  of  its  interests  "  centered  at 
the  present  time  in  the  district  surrounding  the 
seal  islands  of  the  Pribilof  group."  It  appears 
that  during  those  years  the  Company  gave  em- 
ployment to  eight  ships  in  the  summer,  and  in  the 
winter  to  seven,  without  counting  its  whale  ships. 
Eeferring  to  the  duties  of  one  of  its  officials,  who 
was  to  inspect  certain  of  its  stations,  it  is  said : 
"  This  agent  must  observe  and  keep  a  record  of 
all  foreign  ships  seen  during  the  voyage,  and  of 
the  position  of  the  same  when  observed,  for  the 
information  of  commanders  of  our  armed  cruisers 
and  of  the  colonial  authorities  in  Sitka,  Kam- 
chatka, and  Ayan."  . 

In  the  same  letter  is  contained  the  foUowini]^ 
protective  scheme,  which  had  been  adopted  by 

1  Vol.  T,  p.  72,  74. 
[315]  ■  F 
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Waters  frequented  the  Compaiiv,  and  wliicli  was  to  be  carried  out 

by  fur-seals  patrolled 

by  armed  cruisers,     by  its  vessels  duriiig  the  summer  of  1854  : 

"  2.  One  of  the  larger  vessels  should  leave  the 
port  of  New  Archangel  (Sitka)  for  Aysai  not  later 
than  the  15th  of  May.  to  arrive  at  the  latter  port 
at  the  end  of  June.  This  ship,  which  must  be 
armed,  will  carry  passengers,  stores,  and  sup- 
plies for  our  Asiatic  stations.  On  the  outward 
voyage,  the  course  of  this  vessel  should  be  laid 
to  the  northward  of  the  chain  of  the  Aleutian 
Islands,  in  order  to  meet  foreign  ships  entering 
Bering  Sea  and  to  warn  them  againt  cruising  in 
pursuit  of  whales  in  the  vicinity  of  the  seal 
islands  of  the  Pribilof  and  Commander  groups.  . 
''  3.  A  second  small  vessel,  the  swiftest  of  the 
fleet,  probably  the  Menshikof,  with  a  naval  crew 
and  commanded  by  a  naval  officer,  must  sail  from 
Sitka  at  the  end  of  April  for  the  sole  purpose  of 
watching  the  foreign  whale  ships  in  the  southern 
part  of  Bering  Sea  and  along  the  chain  of  the  Aleu- 
tian Islands.  On  this  vessel  supplies  may  be  for- 
warded to  Copper  and  Bering  Islands  and  per- 
haps to  Attn  and  Atka.  .  .  .  This  vessel 
must  be  kept  cruising  constantly  over  the  waters 
mentioned  above,  and  must  not  enter  any  of  the 
harbors  except  for  the  purpose  of  obtaining  water 
and  wood,  on  which  occasions  the  stay  of  the 
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vessel  must  be  limited  to  the  briefest  possible    Waters  frequented 

by  fur-seals  patrolled 

period.  Each  of  the  above-mentioned  islands  by  armed  cruisers, 
must  be  visited  by  this  cruiser  at  least  twice  dur- 
ing the  season.  .  .  .  The  conclusion  of  this 
cruising  voyage  depends  upon  the  time  at  which 
the  foreign  whale  ships  leave  Bering  Sea,  which 
is  probably  at  the  end  of  August  or  the  begin- 
ning of  September.     .     .     . 

"  5.  The  second  large  vessel  must  be  employed 
to  supply  the  islands  of  the  Unalaska  district, 
the  Pribilof  Islands,  and  St.  Michael's  redoubt, 
and  also  to  carry  on  intercourse  with  the  coast 
tribes  of  Bering  Sea  on  the  Asiatic  as  well  as 
on  the  American  coasts.  .  .  .  During  the 
whole  time  of  the  presence  of  this  ship  in  the 
northern  part  of  Bering  Sea  and  the  vicinity 
of  the  Pribilof  Islands,  the  commander  must  be 
charged  with  the  duty  of  cruising  in  search  of 
foreign  whale  ships  and  of  English  vessels  carry- 
ing on  trade  with  our  savages.  This  ship,  also, 
must  make  no  prolonged  stay  at  any  anchorage, 
and  must  be  placed  under  the  command  of  a 
naval  officer,  with  a  crew  consisting  principally 
of  sailors  of  the  navy.     .     .     . 

"  7.  The  fourth  large  vessel  of  the  fleet,  which 

may  be  used  for  voyages  to  Kamchatka,  must 

also  be  fitted  out  as  an  armed  cruiser,  and  kept 

in  readiness  to  prxDceed .  to  any  point  in  Bering 

[515]  F  2 
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Waters  frequented  Sea  or  ill  Siberian  waters,  from  wliich  the  pres- 

by  fur-seals  patrolled  n    r        '  i  •  ^  tit 

by  armed  cruisers,     ence  01  loreigii  sliips  may  06  reported  by  the 

smaller  vessels  in  the  course  of  the  season.  .  . 
"  In  transmitting  to  your  Excellency  the  above 
outlined  plan  for  the  employment  of  the  colonial 
fleet,  the  board  of  administration  respectfully 
requests  that,  in  case  the  interests  of  the  Company 
require  a  deviation  from  our  plans,  your  Excel- 
lency will  never  lose  sight  of  the  fact  that  the 
interests  of  the  Company  are  centered  at  the 
present  time  in  the  district  surrounding  the  seal 
islands  of  the  Pribilof  and  Commander  groups, 
and  that  consequently  the  colonial  waters  must 
be  visited  by  the  Company's  cruisers  constantly 
and  in  every  part,  in  order  to  watch  and  warn 
the  foreign  whalers.  Eor  this  purpose  detailed 
instructions  have  been  formulated  for  our  cruisers, 
as  well  as  for  the  commanders  of  tlie  whale  ships 
of  the  Company,  which  are  obliged  to  serve  in 
the  capacity  of  cruisers  when  engaged  in  whaling 
in  Bering  Sea.  In  all  cases,  the  command  of  a 
vessel  under  orders  to  cruise  in  colonial  waters 
must  be  given  to  naval  officers,  who  will  thereby 
find  an  opportunity  to  make  themselves  ac- 
quainted with  the  routine  of  colonial  trans- 
actions, while  at  the  same  time  their  rank  will 
give  authority  to  our  proceedings."^ 

»  Vol,  I,  p.  72, 
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Under  date  of  June  20,  1861,  the  chief  man-    Further    instruc 

tions  as  to  cruising. 

ager  of  the  Colonies  wrote  to  Benzeman,  of  the 
Imperial  navy,  commanding  the  steamer  Alex- 
ander the  Second,  in  part,  as  follows  :  "  It  has 
come  to  my  knowledge  that  in  the  present  year 
two  whaling  vessels  have  sailed  from  San  Fran- 
cisco for  the  purpose  of  trading  on  the  Pribilof 
Islands  or  of  hunting  in  their  vicinity.  Conse- 
quently I  would  suggest  that  during  your  pres- 
ence in  those  waters  you  will  exercise  the  duties 
of  an  armed  cruiser,  to  prevent  any  unlawful 
acts  on  the  part  not  only  of  these  vessels,  but  of 
any  others  which  you  may  find  in  Bering  Sea."^ 

Lastly,  there  was  issued  from  Sitka  in  the  year    Proclamation     of 

.  .  .  1864  as   to  trade  in 

1864  the  following  proclamation  :    "  It  is  hereby  Russian  territory  and 

waters. 

proclaimed  to  all  whom  it  may  concern,  that  if 
any  person  or  persons  after  reading  these  pres- 
ents does  not  immediately  abandon  Eussian  ter- 
ritory or  waters,  or  if  they  continue  forbidden 
trade  or  traffic,  they  shall  be  seized  immediately 
upon,  the  arrival  of  the  first  Eussian  vessel  upon 
the  scene  of  their  illegal  transactions  and  taken 
for  trial  to  New  Archangel  (Sitka)  ;  and  all  goods, 
as  well  as  the  vessel  found  in  possession  of  such 
persons,  shall  be  confiscated."^ 

1  Vol  I,  p.  74. 

2  Vol.  I,  p.  80. 


68  PERIOD  FROM  1835  TO, 1867. 

Whaling  company      In  1850  there  liad  been  granted  to  the  Eusso- 

prohibited    from 

visiiiug  waters  ire-  Finnish  WhaHng  Company  a  charter  which  con- 

qucnted  by  fur-seals.       ^  ... 

tained  the  following  provision  :  "  The  ships  of  the 
Whaling  CompaDy  entering  the  ports  of  the  Eus- 
sian  American  Company  are  subject  to  harbor 
regulations  established  for  the  guidance  of  all 
shipping,  but  they  must  not  anchor  or  cruise  in 
waters  where  the  presence  of  ships  or  the  pursuit 
of  whales  may  alarm  any  marine  animals  or  inter- 
fere with  the  regulations  of  the  Company  for  their 
protection  and  increase."^ 

While  the  foregoing  only  purports  to  be  a 
municipal  regulation,  yet  it  is  useful  as  furnish- 
ing another  illustration  of  the  constant  protection 
which  the  Eussian  Government  extended  to  its 
seal  herds. 
Period  from  1862      The  third  charter  of  the  Eussian  American 

to  1867. 

Company  expired  in  1862,  but  the  Company 
nevertheless  continued  to  operate  under  it  pend- 
ing the  decision  of  the  question  of  its  renewal  for 
another  term.  With  regard  to  the  latter  it  was 
at  first,  in  1865,  decided  to  extend  the  Company's 
privileges  only  to  the  region  about  Bering  Sea  ;^ 
but  the  following  year  it  was  determined  by  the 
Council  of  State,  in  an  opinion  which  will  be 

^  Sec.  II,  §  9.  The  full  text  of  the  charter  will  be  found  in 
Tikhmenief,  Vol.  II,  app.  p.  1  et  seq. 

2  Letter  from  the  Department  of  Commerce  and  Manufactures  to 
the  board,  June  19, 1865,  containing  report  of  the  Minister  of  Finance, 
Vol.  I,  p.  75. 


PERIOD  FROM  1825  TO  18G7.  69 

found  in  the  Appendix,^  that  "the  exclusive  right  Period  from  18G2 
of  the  Company  to  engage  in  the  fur  trade  through- 
out the  entire  colonial  territory  shall  be  con- 
tinued." No  new  charter,  however,  was  granted, 
for  the  year  following  witnessed  the  transfer  of 
the  territory  of  Alaska  to  the  United  States. 

From  the  foregoing  historicalreview  it  appears:     Conclusions  from 

TT  rrn  •  T  IT  r     ^      foregoing  review. 

First,  ihat  prior  and  up  to  the  date  of  the 
treaties  of  1824  and  1825,  Eussia  did  assert  and 
exercise  exclusive  rights  of  commerce,  hunting, 
and  fishing  on  the  shores  and  in  all  the  waters 
of  Bering  Sea. 

Second.  That  the  body  of  water  known  as 
Bering  Sea  was  not  included  in  the  phrase 
"Pacific  Ocean,"  as  used  in  the  treaty  of  1825. 

Third.  That  after  said  treaty  of  1825  the  Eus- 
sian  Government  continued  to  exercise  exclusive 
jurisdiction  over  the  whole  of  Bering  Sea  up  to 
the  time  of  the  cession  of  Alaska  to  the  United 
States,  in  so  far  as  was  necessary  to  preserve  to 
the  Eussian  American  Company  the  monopoly 
of  the  fur-seal  industry,  and  to  prohibit  the  taking 
on  the  land  or  in  the  water  by  any  other  persons 
or  companies  of  the  fur-seals  resorting  to  the 
Pribilof  Islands. 

Fourth.  That  before  and  after  the  treaty  of 
1825,  and  up  to  the  date  of  the  cession  of  Alaska 

1  Vol.  I,  p.  79. 
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to  the  United  States,  British  subjects  and  British 
vessels  were  prohibited  from  entering  Bering 
Sea  to  hunt  fur-seals,  and  that  it  does  not  appear 
that  the  British  Government  ever  protested 
against  the  enforcement  of  this  prohibition. 


CESSION  OF  ALASKA  TO  THE  UNITED  STATES  BY 
THE  TREATY  OF  1867. 

Eussia   ceded   to      Qii  March  30,  1867,  the  Governments  of  the 

United  States  a  j)or- 

tion  of  Bering  Sea.  United  Statcs  and  Eussia  celebrated  a  treaty, 

No  objection  made. 

whereby  all  the  possessions  of  Russia  on  the 
American  continent  and  in  the  waters  of  Bering 
Sea  were  ceded  and  ^transferred  to  the  United 
States.^  This  treaty,  which,  prior  to  its  final  con- 
summation, had  been  discussed  in  the  Senate  of ' 
the  United  States^  and  by  the  press,  was  an  as- 
sertion by  two  great  nations  that  Eussia  had 
heretofore  claimed  the  ownership  of  Bering  Sea, 
and  that  she  had  now  ceded  a  portion  of  it  to  the 
United  States;  and  to  this  assertion  no  objection 
is  ever  known  to  have  been  made. 
Boundaries  of  ter-      Article  I  of  this  treaty  establishes  the  boun- 

ritory  ceded. 

daries  of  the  territory  ceded.     It  takes  for  the 
eastern    boundary    the    line     of    demarcation 

'  Vol.  I,  p.  43. 

"  House  Ex.  Doc.  No.  177,  Fortietli  Congress,  second  session,  pp. 
124  et  seq. 
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between  the  Eussian  and  the  British  possessions    Boundaries  of  ter- 

.  .  ritory  ceded. 

m  North  America,  as  that  hne  was  estab- 
lished by  the  British-Eussian  treaty  of  1825.^ 
On  the  west  the  line  of  demarcation  is  stated  as 
follows  :  "  The  western  limit,  within  which  the 
territories  and  dominion  conveyed  are  con- 
tained, passes  through  a  point  in  Behring's 
Straits  on  the  parallel  of  sixty-five  degrees 
thirtv  minutes  north  latitude,  at  its  intersec- 
tion  by  the  meridian  which  passes  midway 
between  ^the  Island  of  Krusenstern,  or  Igna- 
look,  and  the  Island  of  EatmanofF  or  Noonar- 
book,  and  proceeds  due  north,  without  limita- 
tion, into  the  same  Frozen  Ocean.  The  same 
western  limit,  beginning  at  the  same  initial  point, 
proceeds  thence  in  a  course  nearly  southwest, 
throui^h  Behrinc^'s  Straits  and  Behrincp's  Sea,  so 

DO  O  ' 

as  to  pass  midway  between  the  northwest  point 
of  the  island  of  St.  Lawrence  and  the  southeast 
point  of  Cape  Choukotski,  to  the  meridian  of  one 
hundred  and  seventy-two  west  longitude;  thence, 
from  the  intersection  of  that  meridian,  in  a  south- 
westerly direction,  so  as  to  pass  midway  between 
the  island  of  Attn  and  the  Copper  Island  of  the 
Komandorski  couplet  or  group  in  the  North 
Pacific  Ocean,  to  the  meridian  of  one  hundred 
and  ninety-three  degrees  west  longitude,  so  as  to 

1  Vol.  I,  p.  39. 
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include  in  the  territory  conveyed  the  whole  of 
the  Aleutian  Islands  east  of  that  meridian." 
Cession  unincum-      Article  YI  coutaius  the  following  stipulation : 

bered.  .  ^         ^ 

''The  cession  of  the  territory  and  dominion 
herein  made  is  hereby  declared  to  be  free  and 
unincumbered  by  any  reservations,  privileges, 
franchises,  grants,  or  possessions  by  any  asso- 
ciated companies,  whether  corporate  or  incorpo- 
rate, Eussian,  or  any  other,  or  by  any  parties, 
except  merely  private  individual  property  hold- 
ers ;  and  the  cession  hereby  made  conveys  all 
the  rights,  franchises,  and  privileges  now  belong- 
ing to  Eussia  in  the  said  territory  or  dominion, 
and  appurtenances  thereto." 
Russia's      rights      The   couclusion   is   irresistible  from  a  mere 

over  sealeries  passed  ^,..  ,  ii»i 

to  United  States.      rcadmg  of  this  instrument  that  all  the  rights  of 

Eussia  as  to  jurisdiction  and  as  to  the  sealeries 
in  Bering  Sea  east  of  the  water  boundary  fixed 
by  the  treaty  of  March  30,  1867,  passed  unim- 
paired to  the  United  States  under  that  treaty. 
In  fact,  the  British  Government  has  announced 
its  readiness  to  accept  this  conclusion  without 
dispute.^ 
Review  of  juris-      Tlic  jurisdictioii  whicli  Eussia  exercised  over 

Russia   and   her  Bering  Sca  for  a  century  prior  and  up  to  the  date 

motives  therefor.  n  ,t       ,  r  p  -•  r ' .  .  i 

01  the  transier  oi  a  portion  ol  its  coasts  and  waters 
to  the  United  States  has  been  so  fully  set  forth  that 

1  Lord  Salisbury  to  Mr.  Blaine,  Feb.  21,  1891,  Vol.  I,  p.  294. 
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no  further  amplification  seems  necessary.     The    Eeview  of  juris- 

diction   cxGi*cisccl  bv 

controlling  motive  which  inspired  the  exercise  ol'Eussia   and   her 

motives  tlierefor. 

this  jurisdiction  is  also  apparent  from  the  foregoing 
historical  review.  It  has  been  shown  herein  that 
the  Eussian  American  Company  possessed  a  mo- 
nopoly of  the  commerce  of  Eussian  territory  in 
America,  and  administered  its  political  affairs 
under  the  direction  of  the  Imperial  Government. 
It  has  also  been  seen  that  the  great  source  of 
wealth  of  the  Eussian  American  Company  was 
the  fur-seals  of  the  Pribilof  Islands  in  Bering 
Sea,  and  that  so  jealously  was  this  source  of 
wealth  guarded  by  the  orders  and  authority  of 
the  Imperial  Government  that  foreign  vessels 
were  prohibited  from  hunting  seals  in  any  part 
of  Bering  Sea,  or  in  the  passes  of  the  Aleutian 
Islands ;  and  that  for  the  enforcement  of  this 
prohibition  cruisers  were  employed  in  patrolling 
that  sea  so  long  as  it  remained  Eussian  territory. 

A  high  authority  on  the  subject  estimates  the    Value   of  furs 

„-p  ,,  ,  f.  ixi'i  taken    prior  to   ces- 

value  01  the  lurs  (largely  oi  seals)  which  were  sion. 
marketed  by  the  Eussians  up  to  1823  at  a  sum 
equal  to  about  thirty-five  million  dollars^;  and 
the  same  authority  states  that  the  furs  taken  and 
lost  at  sea  and  otherwise  in  those  years  exceeded 
the  number  which  reached  a  market.  Venia- 
minof,  the  Eussian  bishop,  in  his  work  on  the 

1  Berg,  p.  168. 
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Value  of   fill's  Pribilof  Islands,  on  account  of  the  great  wealth 

taken    prior   to    ces- 
sion, derived  from  their  annual  harvest  of  furs,  speaks 

of  llieni  as  the  "  golden  islands."^  The  tables 
which  will  be  found  in  the  Appendix^  set  forth 
the  vast  quantities  of  fur  skins  whicli  were  ex- 
ported from  the  Colonies  during  the  period  of  the 
Eussian  occupancy  and  how  greatly  they  ex- 
ceeded ail  other  sources  of  revenue  of  the 
Eussian  American  Company. 
Their  value  well      Their  valuc  was  wcll  kuowu  to  the  American 

known   to  American 

negotiators,  and  the  negotiators  of  the  treaty  of  1867,  and  while  it 

chief  inducement  for 

purchase  of  Alaska,   must  be  admitted  that  political  considerations 

entered  into  the  negotiations  to  a  certain  extent, 
yet  so  far  as  revenue  to  the  Government  and 
immediate  profit  to  its  people  were  concerned,  it 
will  appear  from  a  careful  study  of  the  incidents  ' 
attending  the  transfer  of  sovereignty  that  it  was 
the  fur  industry  more  than  all  other  considera- 
tions which  decided  the  United  States  to  pay  the 
sum  of  seven  million  two  hundred  thousand  dol- 
lars required  by  Eussia  for  the  cession  and  transfer 
of  her  sovereign  rights  and  property. 

^  Veniaminof,  Vol.  I,  p.  277  :  "  Tliese  islands  might  be  called  golden 
on  account  of  the  high  value  of  fu.r-seal  and  sea-otter  skins  shipped 
from  there  from  their  discovery  up  to  the  present  time  and  of  their 
promise  for  the  future.  *  *  "  What  an  immense  capital  is  repre- 
sented by  all  the  skins  obtained  from  these  islands,  and  what  sums 
they  will  bring  in  the  future,  even  with  the  present  limited  scope  of 
the  industry.  There  are  not  many  such  places  in  the  world  affording 
such  wealth  in  so  small  a  space  and  in  return  for  so  little  exertion  on 
the  part  of  man." 

2  Vol.  I,  p.  125  et  seq. 
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In  the  Fiftieth  Congress   a   committee  of  the     Keport    of    con- 
gressional committee 
House    of    Eej^resentatives    made    a   long  and  upon    motires    for 

purchase   and  rights 

thorough  investigation  into  all  the  facts  attend-  thereby    understood 

to  have  been   ac- 

ing  the  fur-seal  industry  and  other  interests  of  quired. 
Alaska,  including  the  |^his!.ory  of  its  purchase 
from  Eussia.  In  its  report,  as  one  of  the  results 
of  its  lengthy  examination,  the  committee  made 
the  following  statement ;  '•  By  referring  to  the  de- 
bate (in  Congress)  on  the  purchase  of  Alaska, 
and  the  contemporaneous  discussion  of  the  sub- 
ject by  the  periodicals  and  newspapers  of  this 
country,  it  will  be  noticed  that  the  acquisition  of 
the  products  of  Bering  Sea,  its  fur-bearing  ani- 
mals and  fisheries  were  regarded  as  an  important 
if  not  the  chief  consideration  for  the  purchase."^ 

The  committee  then  quoted  the  declaration  of 
Hon.  Charles  Sumner,  chairman  of  the  Committee 
on  Foreign  Eelations  of  the  Senate,  in  the  speech 
which  he  delivered  in  advocacy  of  the  approval 
of  the  treaty  of  1867,  as  follows :  "  The  seal, 
amphibious,  polygamous,  and  intelligent  as  the 
beaver,  has  always  supplied  the  largest  multi- 
tude of  furs  of  the  Eussian  Company."^ 

The  congressional  committee,  after  making 
various  quotations  from  official  and  other  sources, 

^  House  Ex.  Doc.  No.  3883,  Fiftieth  Congress,  second  session,  p. 
xvii. 

2  Ibid.  The  speech  will  be  found  in  House  Ex.  Doc.  No.  177,  For- 
tieth Congress,  second  session,  p.  124. 
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Report    of    eon-  further  states  :  "  It  seems  to  the  committee  to 

gressional  committee 

upon    motives    for  have  been  taken  for  granted  that  bv  the  purchase 

purchase  and   rights  ^  *^  ^ 

thereby    understood  of  Alaska  the  United  States  would  acquire  ex- 

to   have  been   ac- 
quired, elusive  ownership  of  and  jurisdiction  over  Bering 

Sea,  including  its  products, — the  fur-seal,  sea- 
otter,  walrus,  whale,  codfish,  salmon,  and  other 
fisheries  ;  for  it  is  on  account  of  these  valuable 
products  that  the  appropriation  of  the  purchase 
money  was  urged. 

"  The  extracts  above  quoted  in  reference  to 
these  products  are  emphasized  by  the  fact  that 
the  fur-seal  fisheries  alone  have  already  yielded 
to  the  Government  a  revenue  greater  than  the 
entire  cost  of  the  territory. 

"  It  seems  clear  to  the  committee  that  if  the 
waters  of  Bering  Sea  were  the  '  high  seas  '  these 
products  were  as  free  to  our  fishermen  and  seal- 
hunters  as  the  Eussians,  and  there  was,  therefore, 
no  reason  on  that  account  for  the  purchase.  But 
it  was  well  understood  that  Eussia  controlled 
these  waters ;  that  her  ships  of  war  patrolled  them, 
and  seized  and  confiscated  foreign  vessels  which 
violated  the  regulations  she  had  prescribed  con- 
cerning them  ;  and  the  argument  in  favor  of  the 
purchase  was  that  by  the  transfer  of  the  main- 
land, islands,  and  waters  of  Alaska  we  would 
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acquire  these  valuable  products  and  the  right  to 
protect  them."^ 

The  committee,  in  the  report  quoted,  in  proof    Revenue  received 

^  ^  .  by  the  United  States 

of  the    ffreat    value    of   the    fur-seal    industry  from  fur-seal  indus- 

^  try     acquired     from 

acquired  from  Eussia,  cited  the  fact  that  it  had  Russia, 
already  yielded  to  the  Government  a  revenue 
greater  than  the  entire  cost  of  the  territory. 
The  tables  in  the  Appendix^  show  that  there  has 
been  received  by  the  United  States  Treasury 
directly  from  the  lessees  of  the  Pribilof  Islands 
from  1870  to  1891,  the  sum  $6,226,239  ;  andthat 
there  has  been  received  from  import  duty  on  the 
same  skins  after  having  been  dressed  and  dyed 
in  London  approximately  the  further  sum  of 
$5,000,000  ;  so  that  the  total  receipts  of  the 
United  States  Treasury  from  the  Pribilof  fur-seal 
skins  have  amounted  to  about  $11,000,000.  The 
tables  appended^  also  establish  the  fact  that  fur- 
seal  skins  constitute  more  than  half  of  the  total 
value  of  all  products  obtained  from  Alaska  from 
the  time  of  the  purchase  in  1867  down  to  1890. 
It  thus  appears  that  the  high  estimate  of  the  fur- 
seals  which  was  made  at  the  time  of  the  cession 
and  purchase  from  Eussia  was  not  unfounded. 

^  House  Ex.  Doc.  No.  3883,  Fiftieth  Congress,  second  session,  p. 
xix. 

2  Vol.  I,  p.  130. 

^  "  Notes  on  the  Fur  Industry,  etc.,"  last  paragraph.    Vol.  I,  p.  125. 
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ACTION  OF  THE  UNITED  STATES  RELATIVE  TO 
ALASKA  SINCE  THE  CESSION. 

Eights     acquired      Further  liorht  is  thrown  upon  the  ujiderstand- 

from     Russia     illus-  ^ 

trated  by  subsequent  inor  had  bv  the  Government  of  the  United  States 

action      of      United       "  ^ 

States.  as  to  the  value  of  the  fur-seal  industry  and  its 

right  to  protect  it  within  the  territory  ceded  by 
Eussia  in  the  Treaty  of  1867,  by  an  examination 
of  the  legislation  of  Congress  enacted  immedi- 
ately after  the  transfer  of  this  territory,  of  the 
acts  of  the  Executive  in  carrying  out  this  legis- 
lation, and  of  the  decisions  of  the  United  States 
courts  in  regard  to  both. 
Action  of  Congress.  By  sectiou  1  of  the  act  of  July  27, 1868,  Con- 
gress provided  "  that  the  laws  of  the  United 
States  relating  to  customs,  commerce,  and  navi- 
gation be,  and  the  same  are  hereby,  extended  to 
and  over  all  the  mainland,  islands,  and  waters  of 
the  territory  ceded  to  the  United  States  by  the 
Emperor  of  Eussia  by  treaty  concluded  at  Wash- 
ington on  the  thirtieth  day  of  March,  anno 
Domini  eighteen  hundred  and  sixty-seven,  so  far 
as  the  same  may  be  applicable  thereto." 

Section  6  of  the  same  act  provided  :  "  That  it 
shall  be  unlawful  for  any  person  or  persons  to 
kill  any  otter,  mink,  marten,  sable,  or  fur-seal,  or 
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other  far-bearing  animal,  within  the  limits  of  said     Action  of  Congress. 
territory,  or  in  the  waters  thereof.     .     .     /'^ 

That  the  waters  above  referred  to  were  those 
of  the  eastern  half  of  Bering  Sea  not  only  appears 
from  the  language  of  the  treaty  itself,  but  also 
from  Mr.  Sumner's  definition  of  this  language 
publicly  given  in  the  Senate  of  the  United  States. 
In  the  speech  already  cited,  in  describing  the  line 
of  demarcation  drawn  in  the  treatv  throui]^h 
Bering  Sea,  he  refers  to  it  as  making  the 
western  boundary  of  our  country  the  dividing 
line  which  separates  Asia  from  America ;  and 
he  speaks  of  the  waters  contained  within  his 
boundary  as  '*  our  part  of  Bering  Sea."^ 

^  The  above  sections  have  been  respectively  incorporated  into  the 
Bevised  Statutes  of  the  United  States  as  sections  1954  and  1956,  Vol. 
I,  p.  95. 

-  House  Ex.  Doc.  No,  177,  Fortieth  Congress,  second  .-ession,  at  p. 
125.  Following  are  extracts  from  the  above  speech  :  "^  tartingfrom 
the  Frozen  Ocean,  the  western  boundary  descends  Behring  Straits 
midway  between  the  two  islands  of  Krusenstern  and  Ratmanof,  to  the 
parallel  of  65®  30',  just  below  where  tlie  continents  of  America  and 
Asia  approach  each  other  the  nearest ;  and  from  this  point  it  jjroceeds 
in  a  course  nearly  southwest  throiigh  Behring  Straits,  midway  be- 
tween the  island  of  St.  Lawrence  and  Cape  Choukotski,  to  the  meridian 
of  172°  west  longitude,  and  thence,  in  a  southwesterly  direction, 
traversing  Behring  Sea,  midway  between  the  island  of  Attn  on  the 
east  and  Copper  Island  in  the  west,  to  the  meridian  of  193^  west 
longitude,  leaving  the  prolonged  group  of  the  Aleutian  Islands  in  the 
possessions  now  transferred  to  the  United  States,  and  making  the 
western  boundary  of  our  country  the  dividing  line  which  separates 
Asia  from  America," 

#  «  «  #  # 

"In  our  part  of  Behring  Sea  there  are  five  considerable  islands,  the 
largest  of  which  is  St.  Lawrence,  being  more  than  ninety-six  miles 


long." 


[315]  G 
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A-tion  of  Congress.  By  tlie  act  of  Marcli  3,  1869,  Congress  pro- 
vided "  That  the  islands  of  St.  Paul  and  St. 
George,  in  Alaska,  be,  and  they  are  hereby,  de- 
clared a  special  reservation  for  Government  pur- 
poses ;  "^  and  on  July  1, 1870,  an  act  of  Congress 
was  approved,  entitled  "  An  Act  to  prevent  the 
extermination  of  fur-bearing  animals  in  Alaska,"- 
particular  reference  being  had  to  the  fur-seals 
of  the  Pribilof  Islands. 

By  the  use  of  the  term  ''in  Alaska  "in  the  two 
foregoing  acts,  Congress  clearly  recognized  the 
fact  that  Bering  Sea  was  a  pa.rt  of  the  territory 
of  Alaska,  for  the  islands  therein  referred  to  are 
situated  at  a  distance  of  two  hundred  miles  from 
the  mainland. 

Action  of  the      The  cxecutivc  branch  of  the   United   States 

Govei'nment,  in  carrying  out  the  foregoing  con- 
gressional legislation,  has  uniformly  held  that  the 
United  States  have  authority  to  protect  their 
sealing  interests  throughout  that  portion  of  Ber- 
ing Sea  contained  within  the  western  boundary 
referred  to  in  the  treaty  of  1867. 

On  the  12th  of  March,  1881,  the  Treasury  De- 
partment so  interpreted  the  law  in  a  letter  written 
to  Mr.  D.  A.  Ancona,  collector  of  customs  at  San 
Francisco.^     Speaking  of  this  western  boundary, 


1  Vol.  I,  p.  02,  (1 5  Stat.,  348.) 
=  Vol.  I,  p.  92,  (IfiStnt.,  180.) 
^  Vol.  I.  p.  102. 
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it  is  said:  "All  the  waters  within  that  boundary     Action  of   the 

Executive. 

to  the  western  end  of  the  Aleutian  Archipelago 
and  chain  of  islands  are  considered  within  the 
waters  of  Alaska  Territory.  All  the  penalties 
prescribed  by  law  against  the  killing  of  fur-bear- 
ing animals  would,  therefore,  attach  against  any 
violation  of  law  within  the  limits  before  described.' 

This  decision  was  confirmed  by  the  Treasury 
Department  April  4,  1881 ,  and  again  on  March  6, 
1886..  On  this  last  occasion  the  Secretary  of  the 
Treasury  wrote  as  follows:  "The  attention  of  your 
predecessor  in  office  was  called  to  this  subject  on 
April  4,  1881.  This  communication  is  addressed 
to  you,  inasmuch  as  it  is  understood  that  certain 
parties  at  your  port  contemplate  the  fitting  out 
of  expeditions  to  kill  fur-seals  in  these  waters. 
You  are  requested  to  give  due  publicity  to  such 
letters,  in  order  that  such  parties  may  be  in- 
formed of  the  construction  placed  by  this  Depart- 
ment upon  the  provision  of  law  referred  to."^ 

Since  the  year  1867  the  Treasury  Department    Eevenue     cutters 

sent   to   Bering    Sea 

has,  every  year,  with  a  single  exception,  sent  one  to  protect   fur-smi 

"^  ,  life. 

or  more  revenue  cutters  to  Bering  Sea  for  the 
purpose  of  guarding  the  interests  of  the  United 
States  centered  there,"  including  the  protection 

1  Vol.  I,  p.  103. 

-  Letter  of  the  Secretary  of  the  Treasury  to  the  Secretary  of  State, 
July  15,  1892,  Vol.  I,  p.  110. 

[315]  G  2  . 
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Vessels  seized  in  of  fur  seals  agaiiist  iiifractlons  of  the  law  relating 

1886  and  1887.  ,  '  ,  .     ,  ,     ^ 

to  tliein  ;  anci  tiiat  tins  law  was  not  regaraed  as 
a  dead  letter  is  attested  by  tlie  fact  that  in  1886, 
prior  to  which  time  vessels  had  not  entered  Bering 
Sea  in  any  numbers  for  the  purpose  of  pelagic 
sealing,  there  were  seized  in  those  waters  four 
vessels,  three  of  them  British,  wdiile  in  the  follow- 
ing year  there  w(3re  seized  fifteen  vessels,  of 
which  six  were  British  ;  the  foregoing  vessels, 
with  a  single  exception,  being  found  at  a  distance 
greater  than  three  miles  from  any  land.^ 

In  1888  unofficial  assurances  were  given  to 
the  British  Government  that  no  seizures  would 
be  made ;  for  at  that  time  negotiations  were  ])eing 
carried  on  looking  to  an  amicable  adjustment  of 
the  points  at  issue  with  regard  to  Bering  Sea.^ 
Congress    ratifies      By  act  of  Marcli  3,  1889,^  Congress  in  eflect 

act  ion  of  Executive. 

ratified  the  interpretation  heretofore  made  by  the 
j^jxecutive  as  to  the  boundary  of  the  United 
States  in  Bering  Sea,  as  well  as  the  seizures  of 
vessels  made  under  its  orders  in  the  vears  1880 
and  1887.  This  is  apparent  both  from  the 
language  of  the  act  and  from  the  debates  which 
preceded  its  enactment.  Its  third  section  is  as 
follows:      "That  section   1956   of  the  Eevised 

'  Table  of  vessels  seized  in  Bering  Sea,  Vol.  I,  p.  108. 

-  Mr.  Edvvardes  to  Mr.  Blaitie,  Vol.  T,  p.  199. 

'•'  Vo].  I,  p.  99.  ^ 
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Statutes  of  the  United  States  is  hereby  declared 

to  include  and  apply  to  all  the  dominions  of  the 

United  States  in  the  waters  of  Bering  Sea,  and 

it  shall  be  the  duty  of  the  President  at  a  timely    President's  procia- 

season  in  each  year  to  issue  his  proclamation  and 

cause  the  same  to  be  published,  for  one  month  at 

least,  in  one  newspaper  (if  any  such  there  be) 

published  at  each  United  States  port  of  entry  on 

the  Pacific  coast,  warning  all  persons    against 

entering  such  waters  for  the  purpose  of  violating 

the  provisions  of  said  section,  and  he  shall  also 

cause  one  or  more  vessels  of  the  United  States 

to  diligently  cruise  said  waters,  and  arrest  all 

persons  and  seize  all  vessels  found  to  be  or  to 

have  been  engaged  in  any  violation  of  the  laws 

of  the  United  States  therein." 

Annually  since  the  enactment  of  this  law  the  Vessels  seized  in 
President  of  the  United  States  has  issued  his 
proclamation  accordingly,^  and  in  the  year  1889 
the  revenue  cutters  again  seized  vessels  dis- 
regarding its  provisions,  capturing  in  all  six,  five 
of  which  were  British/" 

In  the  month  of  June,  1891,  the  United  States    The   3iodm    vi- 

_  vendi. 

and  Great  Britain  agreed  upon  i\\Q  Modus  Vivendi,^ 
under  the  terms  of  which  both  Governments 
undertook  to  protect  seal  life  in  the  waters  of 


1  Vol.  I,  p.  112. 

2  Tabic  ol'  vessels  seized  in  Bering  Sea,  Vol.  I,  p.  lOS. 


3  Vol.  I,  p.  317. 
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Bering  Sea,  and  in  May,  1892,  this  Modus  was 
renewed  for  the  season  of  1892.^ 
Action  of  United      Lastly,  the  United  States  courts,  whenever  the 

states  courts. 

question  has  come  up  before  them,  have  refused 
to  interfere  with  the  executive  branch  of  the 
Government  in  its  interpretation  of  the  treaty 
of  1867  and  of  the  laws  of  Congress  enacted 
on  the  basis  of  what  the  United  States  acquired 
by  this  treaty.  The  question  as  to  the  legality 
of  the  seizures  of  British  vessels  made  by  the 
United  States  revenue  cutters  in  the  year  1887 
within  the  eastern  portion  of  Bering  Sea  and  at 
a  distance  greater  than  three  miles  from  any 
land  came  up  for  decision  before  Judge  Dawson, 
of  the  United  States  court  for  the  district  of 
Alaska.  The  opinion,  which  was  filed  October 
11,  1887,  is  given  in  full  in  the  Appendix.^  It 
will  be  seen  by  reference  to  it  that  the  court 
held  that  the  Ujiited  States  Government  has 
authority  to  protect  seal  life  throughout  the 
eastern  part  of  Bering  Sea,  included  within  what 
is  termed  the  western  boundary  line  in  the  treaty 
of  1867.  Other  decisions  to  the  same  effect  will 
be  found  in  the  Appendix.^ 
Summary.  The  forcgoiug  references  are  made  in  order  to 

1  Vol.  I,  p.  G. 
'"Vol.  T,  p.  115. 
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show  :  first,  the  understanding  which  existed  in     Summary. 

the  United  States,  at  the  time  of  the  purchase  and 

cession  of  Alaska,  as  to  the  scope  and  effect  of 

the  jurisdiction  exercised  by  Eussia   over  the 

waters  of  Bering  Sea,  and  the  enhanced  value 

which  was  thereby   placed    upon    the    fur-seal 

herd  of  the   Pribilof  Islands ;  and  second,  that 

the    United   States    have    since    the    purchase 

continued    to    exercise    the    same   jurisdiction 

for  the  purpose  of  protecting  the  herd.     But  in    ^j:hc  United  states 

.,  ..,.,«  .  do    not     rest     tlieh' 

determining  what  right  oi  protection  or  property  ease  altogether  upon 

.  jurisdietionoverlier- 

tms  (iovernment  has  m  the  lur-seals  irequent-  ing  Seu. 
ing  the  islands  of  the  United  States  in  Bering  Sea 
when  such  seals  are  found  outside  of  the  ordinary 
three-mile  limit, it  is  not  compelled,  neither  does  it 
intend,  to  rest  its  case  altogether  upon  the  juris- 
diction over  Bering  Sea  established  or  exercised 
by  Eussia  prior  and  up  to  the  time  of  the  cession 
of  Alaska.  It  asserts  that,  quite  independently 
of  this  jurisdiction,  it  has  a  right  of  protection 
and  property  in  the  fur-seals  frequenting  the 
Pribilof  Islands  when  found  outside  the  ordinary 
three-mile  limit,  and  it  bases  this  right  upon 
the  established  principles  of  the  common  and  the 
civil  law,  upon  the  practice  of  nations,  upon  the 
laws  of  natural  history,  and  upon  tlie  conunon 
interests  of  mankind. 


86  PERIOD  SINCE  THE  CESSION. 


Ill  order  that  this  claim  of  right  of  protection 
and  property  may  be  clearly  presented,  it  will  be 
necessary  to  enter  in  some  detail  upon  an  exami- 
nation of  fur-seal  life  at  the  Pribilof  Islands  and 
elsewhere  and  of  the  various  interests  associated 
with  it. 


PART  SECOND. 


RELATING  TO  THE  HABITS,  PRE- 
SERVATION, AND  VALUE  OF  THE 
ALASKAN  SEAL  HERD,  AND  TO  THE 
PROPERTY  OF  THE  UNITED  STATES 
THEREIN. 


PART    SECOND. 

RELATING  TO  THE  HABITS,  PRESERVA- 
TION, AND  VALUE  OF  THE  ALASKAN 
SEAL  HERD,  AND  TO  THE  PROPERTY  OF 
THE  UNITED  STATES  THEREIN. 


HABITS    OF   THE    ALASKAN    SEAL. 
THE   PRIBILOr   ISLA]^DS. 

The  Pribilof  Islands  are  the  home  of  the  Alas- 
kan fur-seal  {Callorhmus  ursinus).  They  are 
peculiarly  adapted  by  reason  of  their  isolation 
and  climate  for  seal  life,  and  because  of  this 
peculiar  adaptability  were  undoubtedly  chosen 
by  the  seals  for  their  habitation/  The  climatic 
conditions  are  especially  favorable.  The  seal, 
while  on  land,  needs  a  cool,  moist,  and  cloudy 
climate,  sunshine  and  warmth  producing  a  very 
injurious  effect  upon  the  animals.^  These  requi- 
site phenomena  are  found  at  the  Pribilof  Islands 
and  nowhere  else  in  Bering  Sea  or  the  North 

Note. — Names  found  in  citations  refer  to  depositions  of  same 
found  in  the  Appendix. 

^  Charles  Bryant,  Vol.  II,  p.  4  j  Samuel  Falconer,  Vol.  II.  p.  164 ; 
T.  r.  Morgan,  Vol.  II,  p.  61;  CM.  Scammon,  Vol.  II,  p.  475; 
Daniel  Webster,  Vol.  II,  p.  180  ;  J.  C.  Redpath,  Vol.  II,  p.  148. 

-  Samuel  Falconer,  Vol.  II,  p.  164. 
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Pacific,  save  at  the  Commander  (Komandorski) 
Islands/ 
Climate.  From  May  to  November,  inclusive  (tlie  period 

when  the  majority  of  the  seals  are  on  land),  the 
mean  temperature  is  between  41°  and  42°  F.  ;^ 
during  August,  the  warmest  month,  the  mean  is 
47.2°  F.  ;^  during  the  warm  months  of  June,  July, 
and  August  the  highest  temperature  reached  was 
62°,  which  occurred  but  once  in  eight  years/  and 
the  lowest  was  28°,  which  was  reached  but  once 
during  the  same  period/  This  constancy  of  tem- 
perature is  further  supplemented  by  the  absence 
of  sunshine  and  the  almost  continual  presence  of 
fogs,  mists,  or  light  rains. ^  During  eight  years 
the  mean  percentage  of  cloudiness  on  the  islands 
for  the  months  of  June,  July,  and  August  was 
92  ;^  while  during  that  period  of  eight  years,  con- 
sisting of  seven  hundred  and  thirty-six  days,  but 
eight  clear  days  occurred  and  during  the  months 
of  August  not  one/  The  same  peculiarity  of 
climatic  condition  has  also  been  observed  at  the 

1  Cliarles  Bryant,  Vol.  II,  p.  4. 

2  Samuel  Falconer,  Vol.  II,  p.  164  ;  T.  F.  Morgan,  Vol.  II,  p.  61  -, 
Weather  Bureau  Tables,  Vol.  I,  p.  591. 

'^  Weather  Bureau  Tables,  Vol.  I,  p.  591. 
-*  Weather  Bureau  Tables,  Vol.  I,  p.  592. 

'  Charles  Bryant,  Vol.  II,  p.  4;  Samuel  Falconer,  Vol.  II,  p.  164; 
T.  F.  Morgan,  Vol.  II,  p.  61 ;  J.  Stanley  Brown,  Vol.  II,  p.  12. 
«  Weather  Bureau  Tables,  Vol.  I,  p.  593. 
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antarctic  coasts  and  islands  once  frequented  by    Climate, 
vast  herds  of  fur-seals.^ 

The    Alaskan    seals    evidently    consider    the    Home  of  tiie  fur- 
seal. 

Pribilof  Islands  as  their  home^  for  while  on  or 
about  them  thev  are  much  less  timid  and  fear- 
ful  than  when  met  with  in  the  sea  along  the 
American  coast.^  Capt.  C.  N.  Oox,  master  of 
the  schooner  E.  B,  Marvin,  who  was  examined  bv 
Collector  Milne,  of  the  port  of  Victoria,  British 
Columbia,  in  1892,  says  ;  "  They  (the  seals)  seem 
to  be  right  at  home  there  (in  the  waters  adj  a- 
cent  to  the  islands)  and  not  travelling  about  so 
much."^ 

The    two    islands,  St.    Paul  and  St.  George,     St.  Paul  and  St. 


&^j 


George. 


are  the  only  ones  of  the  Pribilof  group  on 
which  breeding  seals  land.  The  shores,  com- 
paratively limited,  occupied  by  the  animals  are 
termed  "  rookeries''  and  are  divided  into  "breed- 
ing grounds  "  and  "  hauling  grounds."^ 

The  "  breedincf  grounds  "  or  "  breedino-  rook-     '•  Breedin? 

grmmds. 

eries  '  (the  areas  occupied  by  the  breeding  seals 
and  their  offspring)  are  rocky  areas  along  the 
water's  edge,  covered  with  broken  pieces  of  lava 
of  various  sizes  and  shapes,  those  nearest  the  sea 
having  been  rounded  by  the  action  of  the  waves 


^  James  W.'Budington,  Vol.  II,  p.  594. 

2  Samuel  Falconer,  Vol.  II,  p.  165 ;  Daniel  Webster,  Vol.  II,  p.  182. 

:'  British  Blue  Book,  U.S.  No.  3  (1892)  ;  C-6635,  p.  176. 

M.  Stanley  Brown,  Vol.  IT,  p.  12. 
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"  Breeding  aiid  the  ice  ;  between  the  rocks  are  sometimes 

grounds." 

found  smooth  spaces  of  ground,  but  in  no  case 
are  these  areas  of  any  extent,  and  they  vary 
greatly  in  size.  That  these  rough,  uneven  shores 
are  chosen  for  the  breeding  grounds  is  probably 
because  the  bowlders  act  as  a  protection  to  the 
new-born  seals  from  the  surf  and  storms,^  and 
also  because  the  smoother  rocks  offer  convenient 
resting  places  for  the  female  seals  in  parturition."'^ 
"Hauling grounds."      The  "  liauliug  grouuds  "  (arcas  occupied  by 

the  non-breeding  seals)  are  the  sandy  beaches 
at  one  side  of  the  breeding  grounds,  or  the 
smoother  spaces  back  of  and  contiguous  to  the 
breeding  seals. '"^  The  areas  covered  by  the  rook- 
eries on  the  respective  islands  vary  considerably, 
being  in  the  ratio  of  about  seven  or  eight  on  St. 
Paul  to  one  on  St.  George.  St.  Paul  is  much 
lower  than  St.  George,  the  shores  are  broader, 
and  more  territory  is  available  upon  it  for  occu- 
pation by  seals  than  on  the  latter,  which  accounts 
in  a  measure  for  the  disproportion  in  seal  popu- 
lation on  the  two  islands.^  The  former  island  has 
ten  rookeries  (the  largest  being  the  Northeast 
Point  Eookery),  and  the  latter  has  five.^ 

'  S.  K  Buynitsty,  Vol.  II,  p.  2L 

-  J.  Stanley  Brown,  Vol.  II,  p.  15. 

•'  J.  Stanley  Brown,  Vol.  IT,  p.  12  ;  Samnel  Ealconei*,  Vol.  II,  p.  164, 

"  J.  Stanley  Brown,  Vol.  II,  p.  11. 

^  J.  Stanley  Brown,  Vol.  II,  p.  13. 
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Fr'om  the  nature  of  the  orround  covered  by  the     Census  of  seal  life 

impossible. 

breeding  seals  it  is  impossible  to  reach  even  an 
approximate  estimate  of  the  number  of  seals  on 
these  islands/  The  roughness  and  unevenness 
of  the  breeding  grounds  preclude  the  possibility 
of  calculating  the  number  in  a  given  area,  so  as 
to.  obtain  a  rule  which  can  be  applied  to  other 
rookeries  or  to  other  portions  of  the  same  rookery 
in  estimating  the  seal  population.  The  density 
of  seal  life  varies  according  to  the  size  and  fre- 
quency of  the  rock  masses  and  what  might  be  a 
correct  rule  for  one  locality  would  be  entirely 
incorrect  for  another.  Besides  this,  the  seals  are 
constantly  in  motion,  the  females  continually 
going  to  and  coming  from  the  water  and  new 
occupants  of  the  breeding  grounds  are  incess- 
santly  arriving.^  Under  these  circumstances  it 
is  clearly  evident  that  all  estimates  which  attempt 
to  fix  the  actual  number  of  seals  are  so  unreliable 
as  to  be  worthy  of  no  consideration  for  present 
or  future  calculations."^ 

On  the  other  hand,  any  considerable  increase    Determination   of 

•1  •        ,1  1  xi         •   1        1  ,   increase  or  decrease 

or  decrease  m  the  seals  on  the  islands  can  at  of  seals. 


»  W.  B.  Taylor,  Vol.  II,  p.  176  ;  J.  H.  Moulton,  Vol.  IT,  p.  71 ;  B. 
F.  Scribner,  Vol.  II,  p.  89  ;  H.  A.  Glidden,  Vol.  II,  p.  110 ;  H.  H. 
Mclntyre,  Vol.  II,  p.  48  ;  H.  N.  Clark,  Vol.  II,  p.  159 ;  Daniel 
AVebster,  Vol.  II,  p.  181. 

-  W.  B.  Taylor,  Vol.  II,  p.  176 ;  H.  A.  Glidden,  Vol.  II,  p.  110  ; 
Daniel  Webster,  Vol.  11,  p.  181. 

^  W\  B.  Taylor,  Vol.  II,  p.  176;  J.  H.  Moulton,  Vol.  II,  p.  7l ; 
B.  F.  Scribner,  Vol.  II,  p.  89;  H.  A.  Glidden,  Vol.  II,  p.  110. 
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Determination   of  oiicG   be   recognized    by  one  familiar  with  the 

increase   or  decrease  '^ 

o^'  seals.  rookeries.     The  spaces  occupied  by  the  breeding 

seals  can  be  correctly  measured/  If  there  has 
been  an  increase  in  the  number  of  seals,  the  areas 
formerly  occupied  will  be  filled  and  new  ground 
covered,  for  the  seals  crowd  toe^ether  on  the 
breeding  grounds  as  closely  as  the  nature  of 
the  ground  will  permit.^  Therefore,  an  increase 
in  the  extent  covered  by  breeding  seals  is  an 
infallible  indication  of  an  increase  in  the  seal 
herd. 

THE   ALASKAN    SEAL   HEKD. 

Distinction      be-      The  two  great  licrds  of  fur  seals  which  frequent 

tween    Alaskan    and 

Eussian  herds.         the   Bering   Sea  and  North  Pacific  Ocean  and 

make  their  homes  on  the  Pribilof  Islands  and 
Commander  (Komandorski)  Islands,  respec- 
tively, are  entirely  distinct  from  each  other. 
The  difference  between  the  two  herds  is  so 
marked  that  an  expert  in  handling  and  sorting- 
seal  skins  can  invariably  distinguish  an  Alaskan 
skin  from  a  Commander  skin.^  Mr.  Walter  E. 
Martin,  head  of  the  London  firm  of  C.  W.  Martin 
&  Co.,  which  has  been  for  many  years  engaged 
in  dressing  and  dvein^  seal  skins,  describes  the 

1  W.  B.  Taylor,  Vol.  II,  p.  177  ;  J.  H.  Moulton,  Vol.  II,  p.  71 ;  B. 
F.  Scribner,  Vol.  II,  p.  89. 

2  J.  H.  Moulton,  Vol.  II,  p.  71;  Daniel  Webster,  Vol.  II,  p.  181. 
W.  E.  Martin,  Vol.  II,  p.   569 ;    C.  W.  Price,  Vol.  II,  p.  521 ; 

George  Bantle,  Vol.  II,  p.  503;  George  Eice,  Vol.  II,  p.  573;  Alfred 
Eraser,  Vol.  II,  p.  557. 
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difference  as  follows  :  ''  The  Copper  Island  (one     Distinction      be- 
tween  Alaskan  and 

of  the  Commander  Islands)  skins  show  that  the  Russian  herds. 
animal  is-  narrower  in  the  neck  and  at  the  tail 
than  the  Alaska  seal,   and  the  fur  is  shorter, 
particularly  under  the  flippers,  and  the  hair  has  a 
yellower  tinge  than  the  hairsof  the  Alaska  seals."  ^ 
In  this  statement  he  is  borne  out  by  Sneigeroff,  a 
native  chief  on  the  Commander  Islands  and  once 
resident  on  the  Pribilof  Islands.^     C.  W.  Price, 
for  twenty  years  a  dresser  and  examiner  of  raw 
seal  skins,  describes  the  difference  in  the  fur  as 
being  a  little  darker  in  the   Commander  skin.^ 
The  latter  skin  is  not  so  porous  as  the  Alaskan 
skin,  and  is  more  difliicult  to  unhair.^     The  dif- 
ference between  the  two  classes  of  skins  has  been 
further  recognized  by  those  engaged  in  the  seal- 
skin industry  in  their  different  market  value,^  the 
Alaska  skins  always  being  held  at  from  twenty 
to  thirty  per  cent,  more  than  the  "  Coppers  "  or 
Commander  skins. ^     This  difference  in  value  has 
also  been  recognized  by  the  Eussian  Government.'^ 

1  W.  E.  Martin,  Vol.  II,  p.  569. 

2  T.  F.  Morgan,  Vol.  II,  p.  201. 

^  C.  W.  Price,  Vol.  II,  p.  521 ;  Qeorge  Bautle,  Vol.  II,  p.  508. 

■*  Jolm  J.  Phelan,  Vol.  II,  p.  520. 

^  C.  A.  Williams,  Vol.  II,  p.  537  ;  W.  E.  Martin,  Vol.  II,  p.  569 ; 
C.  W.  Price,  Vol.  II,  p.  521  ;  George  Bantle,  Vol.  II,  p.  508. 

«  C.  A.  Williams,  Vol.  II,  p.  537;  William  C.  B.  Stamp,  Vol.  II, 
p.  575. 

"  C.  A.  Williams,  Vol.  II,  p.  537. 

[315]  H 
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Does  not  mingle      These  two  lierds  of  fur-seals  do  not  intermin- 

with  Russian  lierd. 

glej'  each  keeping  to  its  own  side  of  Bering  Sea 
and  the  Pacific  Ocean,  and  each  following  its 
own  course  of  migration.^  Dr.  J.  A.  Allen,  the 
well  known  authority  on  Pinnipeds,^  and  Curator 
of  the  American  Museum  of  Natural  History, 
says  :  "  The  Commander  Islands  herd  is  evi- 
dently distinct  and  separate  from  the  Pribilof 
Islands  herd.  To  suppose  that  the  two  herds 
mingle,  and  that  the  same  animals  may  at  one 
time  be  a  member  of  one  herd  and  at  another 
time  of  the  other,  is  contrary  to  what  is  known 
of  the  habits  of  migrating  animals  in  general."  ^ 
Capt.  Charles  J.  Hague,  who  since  1878  has 
made  about  twenty  voyages  along  the  Aleutian 
Islands  from  Unalaska  to  Attn,  mostlv  in  the 
spring  and  fall  of  the  year,  states  that  he  does 
not  remember  ever  having  seen  fur-seals  in  the 
water  between  Four  Mountain  Islands  and  Attn 

^  Keport  of  American  Bering  Sea  Commissioners,  'post^  p.  323  ;  J. 
Stanley  Brown,  Vol.  II,  p.  12 ;  Charles  Bryant,  Vol.  II,  p.  4 ;  C.  A. 
Williams,  Vol.  II,  p.  537;  Grustave  Niebaiim,  Vol.  II,  p.  78;  Arthur 
Newman,  Vol.  II,  p.  210  ;  C.  H.  Anderson,  Vol.  II,  p.  205. 

2  H.  H.  Mclntyre.  Vol.  II,  p.  42;  CM.  Scammon,  Vol.  II,  p.  474; 
John  P.  Blair,  Vol.  II,  p.  194. 

'^  Article  by  Dr.  Allen,  Part  III,  Vol.  I,  p.  406 ;  see  also  Report  of 
American  Bering  Sea  Commissioners,  ^ost,  p.  323. 

*  Dr.  Allen,  at  the  request  of  the  Department  of  State,  has  pre- 
pared a  paper  on  Pinnipedia,  Seal  Hunting  in  the  Antarctic  Regions, 
the  Alaska  Seal  Herd  and  Pelagic  Sealing,  which  Avill  be  found  in 
Vol.  I,  pp.  365-410,  to  which  the  attention  of  the  Tribunal  of  Arbi- 
tration is  especially  directed. 
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Island.^     Between  parallels  174°  west  and   175°    .r)oes  not  mingle 

with  Eussian  herd. 

east  seals  are  seldom  seen/  and  only  a  few  scat- 
terin«f  ones   are  seen   at  lon^?  intervals  in  the 
neighborhood  of  Attn  Island,  which   probably, 
from  the  course  in  which  they  are  traveling,  are 
members    of    the     Commander    herd.^       Pud 
Zaotchnoi,  one  of  the  native  chiefs  of  the  Aleuts 
of  Atka  Island,    says  :    "  The   fur-seal   is  only 
rarely  seen  about  this  region,  scattering  ones 
being  seen  occasionally  during  the  months  of 
September,  October,  and  November,   traveling 
from  the  northward  to  the  southward  through 
the   passes   between   Atka   and  Amlia  islands. 
Those  seen  are  always  gray  pups,  and  usually 
appear  after  a  blow  from,  the  northeast.     The 
most  I  ever  saw  in  any  one  year  was  about  a 
dozen     ...     I  have  never  seen  large  bulls  or 
full  grown  fur-seals  in  this  region.^     These  gray 
pups    are  the   young  born   that  season,  which 
having  left  the  islands  in  the  autumn  are  driven 
out  of  their  course  by  the  storms,  being  unable 
to  battle  against  the  waves  as  the  older  seals  do. 
A  further  evidence  that  seals  do  not  frequent  the 
waters  betw^een  the  parallels  of  longitude  men- 

^  Charles  J.  Hague,  Vol.  II,  p.  207. 

2  Arthur  Newman,  Vol.  II,  p.  210;  0.  H.  Anderson,  Vol.  II,  p.  205. 

3  Eliah  Prokopief,  Vol.  II,  p.  215  ;    Eilaret  Prokopief,  Vol.  II,  p. 
216  ;  Samuel  Kahoorof,  Vol.  II,  p.  214. 

■*  Vol.  II,  p.  213  ;  Kassian  Gorloi,  Vol.  IT,  p.  212. 

[315]  H    2 
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Does  not  mingle  tioiied  is  tlie  fact  tliat  sealing  vessels  are  seldom 

with  Eussian  herd. 

seen   in    those   regions,  and  never  remain  any 
length  of  time/ 
Classification.  jj^  considering  the  habits  of  the  Alaskan  seal 

the  herd  will  be  divided  into  four  classes,  based 
upon  age  and  sex. 

First.  The  pups,  or  pup  seals,  being  the  seals 
of  both  sexes  under  one  year  of  age. 

Second.  The  bulls,  or  "  sekatchie,"  being  the 
male  seals  from  six  or  seven  years  old  upwards, 
which  are  able  to  maintain  themselves  on  the 
breeding  grounds. 

Third.  The  cows,  or  "  matkie,"  being  the  female 
seals  over  one  year  old. 

Fourth.  The  bachelors,  or  ''  holluschuckie," 
being  the  non-breeding  male  seals,  their  age  rang- 
ing from  one  to  five  or  six  years. 

All  references  hereafter  made  to  seals,  unless 
specifically  stated  to  the  contrary,  pertain  to  the 
Alaskan  fur-seal,  and  all  mention  of  rookeries 
refers  exclusively  to  those  located  on  St.  Paul 
and  St.  George  islands  of  the  Pribilof  group. 

THE   PUPS. 

Birth.  The  pup  is  born  on  the  breeding  grounds 

during  the  months  of  June  or  July.^     Its  birth 

1  Eliah  Prokopief,  Vol.  II,  p.  215  ;  Kassian  Gorloi,  Vol.  II,  p.  212. 

2  T.  F.  Morgan,  Vol.  II,  p.  Gl  ;  Samuel  Falconer,  Vol.  II,  p.  164. 
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usually  occurs  within  a  day  or  two  after  the  Birth, 
mother  seal  arrives  on  the  islands/  and  often 
within  a  few  hours.^  A  young  seal  at  birth 
weighs  from  six  to  eight  pounds,  its  head  being 
abnormally  large  for  the  size  of  its  body  ;^  it  is 
almost  black  in  color,  being  covered  with  a  short 
hair,  which  changes  to  a  silver-gray  color  after 
the  pup  learns  to  swim/  These  two  grades  of 
pups  are  distinguished  by  the  names  "  black 
pups  "  and  "  gray  pups."  The  coat  of  hair  is  its 
only  covering,  the  under  coat  of  fur  not  being 
found  on  the  new-born  seal.^ 

For  the  first  six  or  eight  weeks  of  its  life  the  inabiiitj  to  swim. 
pup  is  confined  entirely  to  the  breeding  grounds, 
being  unable  to  swim.^  Mr.  Thomas  F.  Morgan, 
for  nearly  twenty  years  located  on  the  Pribilof 
Islands  as  one  of  the  agents  of  the  lessees,  states 
that  he  has  often  seen  young  pups  washed  off  by 
the  surf  and  drowned.^  Dr.  W.  L.  Hereford,  for 
many  years  resident  physician  on  the  Pribilof 
Islands,  relates  that  a  pup  being  found  which 


^  Charles  Bryant,  Vol.  II,  p.  4. 

2  Charles  Bryant,  Vol.  II,  p.  4  ;  J.  Stanley  Brown,  Vol.  II,  p.  13. 
Anton  Melovedoff,  Vol.  II,  p.  144  ;  J.  C.  Eedpath,  Vol.  II,  p.  148. 
^  Daniel  Webster,  Vol.  II,  p.  180. 
■'  Samuel  Falconer,  Vol.  II,  p.  161. 
^  J.  H.  Moulton,  Vol.  II,  p.  72. 

6  Anton  Melovedoff,  Vol.  II,  p.  144 ;  Aggie  Kushin,  Vol.  II,  p.  129; 
Karp  Buterin,  Vol.  II,  p.  104;  John  Fratis,  Vol.  II,  p.  108;  Article 
by  Dr.  Allen,  Part  III,  Vol.  I,  p.  407  ;  Daniel  Webster,  Vol.  II,  p.  180. 

7  Vol.  II,  p.  61. 
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Inability  to  swim,  had  lost  its  iTLOtlier,  was  placed  near  the  water's 

edge  in  order  that  it  might  swim  to  an  adjoining 
rookery  and  perchance  fmd  its  parent.  "  Day 
after  day  "  he  continues,  "this  pup  was  watched, 
but  it  would  not  go  near  the  water,  and  neither 
did  its  mother  return.  After  several  days  or  so, 
a  new  employe  of  that  season  only,  and  knowing 
nothing  whatever  of  fur-seal  life  and  habits, 
coming  along  that  way  and  finding  the  pup  in 
the  grass,  thinking  probably  that  he  had  gotten 
lost  from  the  other  side,  took  him  up  and  threw 
him  into  the  water,  with  a  view  of  giving  him  a 
chance  of  swimmino^  back  home.  It  was  mis- 
taken  kindness,  however,  for  he  was  immediately 
drowned."^  Dr.  H.  H.  Mclntyre,  for  twenty 
years  on  the  islands  as  superintendent  of  the 
Alaska  Commercial  Company,  and  who  has 
made  the  seal  habits  and  industry  a  life  study, 
states  "  that  it  should  be  particularly  noted  that 
they  (the  pups)  are  not  amphibious  until  several 
weeks  old.""  Mr.  J.  H.  Moulton,  who  was  assist- 
ant Treasury  agent  on  the  islands  for  seven 
years,  states  that  he  "has  seen  pups  thrown  in 
the  water  when  their  heads  would  immediately 
go   under,    and   they   would   inevitably  drown 

1  Vol.  11,  p.  34. 

2  Yoi.  11^  p.  41. 
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if  not  rescued."^  The  fact  that  they  are  unable  inability  to  8^vim. 
to  swim  is  further  evidenced  by  their  manifest 
dread  of  the  water.  Mr.  J.  Stanley  Brown,  a 
scientist  detailed  by  the  United  States  Govern- 
ment to  investio^ate  seal  life  on  the  Pribilof 
Islands,  says :  "  The  pups  are  afraid  of  the 
water ;  they  have  to  learn  to  swim  by  repeated 
effort,  and  even  when  able  to  maintain  themselves 
in  the  quiet  waters  will  rush  in  frantic  and  ludi- 
crous haste  away  from  an  approaching  wave."^ 
Capt.  Bryant,  Treasury  agent  in  charge  of  the 
Pribilof  Islands  from  1869  to  1877,  and  who 
previous  to  that  had  been  a  whaling. captain  in 
Bering  Sea,  says :  "  They  run  back  terrified 
whenever  a  wave  comes  in."^  He  is  supported 
in  this  statement  by  Mr.  Samuel  Falconer,^  Gen. 
Scribner,^  and  Mr.  Wardman,  who  have  been 
Treasury  agents  on  the  Pribilof  Islands,  the 
latter  adding  that  "  young  pups  can  not  be 
driven  into  the  water  by  man,  and  when  I  tried 
to  drive  them  in  before  they  had  learned  to 
swim,  they  would  immediately  run  back  from 
the  water.^ 


'  Vol.  II,  p.  72. 

2  Vol.  II,  p.  16. 

3  Vol.  II,  p.  5. 

"  Vol.  II,  p.  164. 
^  Vol.  II,  p.  89. 
6  Vol.  II,  p.  178. 
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Aquatic  birth  im-      In  view  of  tlie  foregoiiig  circumstances,  it  is 

possible. 

clear  that  it  is  an  impossibility  for  a  pup  seal  to 
be  born  in  tlie  water  and  live ;  this  is  confirmed 
by  the  statements  of  all  those  who  have  studied 
into  or  had  experience  with  seal  life  ;^  and  is 
well  known  to  be  a  peculiarity  of  all  Pinnipedia.^ 
Prof.  W.  H.  Dall,  a  recognized  authority  on  all 
Alaskan  matters,  states  that  a  pup  born  under 
such  circum^stances  would  unquestionably  perish, 
and  further  adds  that  "  when  it  is  the  habit  of  an 
animal  to  give  birth  to  its  young  upon  the  land, 
it  is  contrary  to  biological  teaching  and  common 
sense  to  suppose  that  they  could  successfully  bring 
them  forth  in  the  water. "^  Mr.  Stanley  Brown, 
in  considering  this  question  says  :  "  Were  not  the 
seals  in  their  organs  of  reproduction,  as  well  as 
in  ail  the  incidents  of  procreation,  essentially  land 
animals, the  fact  that  the  placenta  remains  attach- 
ed to  the  pup  by  the  umbilical  cord  for  twenty- 
four  hours  or  even  more  after  birth,  would  show 
the  impossibility  of  aquatic  birth.  I  have  seen 
pups  dragging  the  caul  over  the  ground  on  the 
third  day  after  birth.     Even  could  the  pup  stand 

1  T.  F.  Morgan,  Vol.  II,  p.  62 ;  Charles  Bryant,  Vol.  II,  p.  5 ; 
Kerrick  Artomanoff,  Vol.  II,  p.  100. 

"  Appendix  C,  Eeport  of  American  Bering  Sea  Commissioners,  jpost^ 
p.  327. 

3  Vol.  II,  p.  23. 
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the  bufFetiiig  of  the  waves  it  could  not  survive  Aquatic  birth  im- 
such  an  anchor.  No  pup  coukl  be  born  m  the 
vv^ater  and  live."^  To  these  unauahfied  state- 
ments  of  experts  and  scientists  are  added  those 
of  a  hxrge  number  of  Indians  and  seal  hunters 
along  the  American  coast,  and  an  instance  which 
took  place  during  the  Eussian  occupation  puts 
the  impossibility  of  pelagic  birth  beyond  ques- 
tion. The  following  is  an  extract  from  a  letter 
dated  [June  20,  1859,  by  the  manager  of  St. 
Paul  Island  addressed  to  the  chief  manager,  and 
inclosed  in  a  letter  dated  May  13,  1860,  from 
Capt.  Ivan  Yassilievitch  Furuhelm  to  the  board 
of    administration   of    the    Eussian    American 


Company  : 


"  The  female  seals  came  this  year  in  May  at 
the  usual  time  after  the  '  sekatches  '  had  landed. 
Only  a  few  had  come  ashore  when,  with  a  strong 
northwest  wind,  the  ice  came  from  the  north.  It 
closed  around  the  islands  and  was  kept  there  by 
the  wind  for  thirteen  days.  The  ice  was  much 
broken  and  was  kept  in  motion  by  the  sea. 

"  It  is  an  actual  fact,  most  gracious  sir,  that  the 
females  could  not  reach  the  shore  through  the  ice. 
Some  of  the  Aleuts  went  out  as  far  as  it  was  safe 
to  go  on  the  larger  pieces  of  ice  and  they  saw 
-the  water  full  of  seals.      When  the  northwest 

1  Vol.  II,  p.  15  J  Article  by  Dr.  Allen,  Part  III,  Vol.  I,  p.  406, 
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gale  ceased  tlie  ice  remained  for  nearly  a  week 
longer,  being  ground  up  in  tlie  heavy  swell  and 
no  females  could  land.  A  few  '  sekatches  '  tried 
to  go  out  to  sea  but  did  not  succeed.  On  the 
10th  of  June  the  first  females  began  to  land,  but 
they  came  slowly,  and  it  was  very  late  when 
the  rookeries  began  to  fill.  Very  few  of  the 
females,  no  more  than  one  out  of  twenty  or 
twenty-five,  had  their  young  after  they  came 
ashore.  Nearly  all  must  have  lost  them  in  the 
water,  as  for  many  weeks  since  the  ice  went 
away  the  bodies  of  young  seals  have  been  washed 
up  by  the  sea  in  thousands.  This  misfortune  I 
must  humbly  report  to  you.  It  was  not  the  work 
of  man  but  of  God."^ 
BirtL  on  kelp  beds      Thcsc  Statements  also  apply  to  birth  on  beds 

impossible. 

of  kelp,  or  seaweed,  for  a  new-born  pup  would 
undoubtedly  be  washed  from  such  a  resting  place 
and  perish.  Andrew  Laing,  a  seal  hunter  of  long 
experience,  who  was  examined  by  Mr.  A.  E. 
Milne,  collector  of  the  port  of  Victoria,  British 
Columbia,  states  on  such  examination :  "  I  have 
heard  a  great  deal  of  talk  of  females  having  younor 
on  the  kelp,  too,  but  I  don't  think  that  it  is  so; 
Some  hunters  report  of  seeing  pups  off  Middle- 
ton's  Island,  but  I  think  that  it  is  impossible." 

1  Vol.  I,  p.  86. 
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He  further  stated  tliat  he  did  not  think  they  could     Birth  on  kelp  beds 

.       .     ,  impossible. 

live  continually  in  the  water  if  born  m  it.^ 

When  the  pups  are  from  four  to  six  weeks  old  Podding, 
they  gather  together  on  the  breeding  grounds 
into  groups  called  "  pods."^  This  act  is  called 
"  podding."  The  "  pods  "  by  degrees  work  their 
way  down  to  the  water's  edge  and  the  pups  begin 
to  make  use  of  their  flippers.^  Prior  to  this  time 
the  flippers  have  been  used  entirely  for  locomo- 
tion on  land. 

The  pup's   manner   of  locomotion  has  been    Locomotion  on 

land. 

variously  described  as  being  similar  to  that  of 
the  pup  of  a  Newfoundland  dog^  or  of  a  young 
kitten.^  The  difference  between  the  modes  of 
locomotion  of  the  pup  and  of  the  older  seals  is 
well  stated  by  Mr.  J.  H.  Moulton.  He  says 
"  that  it  (the  pup)  uses  its  hind  flippers  as  feet, 
running  on  them  in  much  the  same  manner  as 
other  land  animals,  while  a  seal  that  has  learned 
to  swim  drags  his  hind  flippers,  using  his  front 
flippers  to  pull  himself  along." 


»'6 


1  British  Blue  Book,  U.  S.  No.  3  (1892),  0—6635,  p.  184. 

2  Report  of  American  Bering  Sea  Commissioners,  post,  p.  327  ;  J. 
Stanley  Brown,  Vol.  II,  p.  16 ;  H.  H.  Mclntyre,  Vol.  II,  p.  41 . 
Charles  Bryant,  Vol.  II,  p.  5 ;  H.  W.  Mclntyre,  Vol.  II,  p.  136  \ 
J.  C.  Eedpath,  Vol.  II,  p.  148. 

3  J.  Stanley  Brown,  Vol.  II,  p.  16  ;  II.  H.  Mclntyre,  Vol.  ll,  p.  41 ; 
Charles  Bryant,  Vol.  II,  p.  5. 

^  J.  Stanley  Brown,  Vol.  II,  p.  15. 
^  Samuel  Falconer,  Vol.  II,  p.  164. 
0  Vol.  II,  p.  72. 
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Learning  to  swim.       There  are  two  methods  by  which  a  pup  learns 

to  swhn.  One  is  by  a  "  pod  "  of  pups  getting 
near  the  edge  of  the  water  and  finally,  after 
repeated  efforts,  acquiring  the  use  of  their 
flippers.^  Andrew  Laing,  already  mentioned  as 
one  of  the  seal  hunters  lately  examined  by 
Collector  Milne,  of  the  port  of  Victoria,  British 
Columbia,  says  :  "  They  (the  pups)  will  never 
take  to  the  water  freelv  themselves  for  from  six 
weeks  to  two  months."^  The  other  method  is 
by  the  mother  seal  taking  the  pup  in  her  mouth 
and  carrying  it  into  the  water,  where,  after 
severad  trials,  it  becomes  able  to  sustain  itself.^ 

Departure     from      After  learning  to  swim  the  pup  spends  its  time 

on  land  and  in  the  water,  but  the  greater  portion 
is  passed  on  land,*  until  its  final  departure,  which 
takes  place  generally  about  the  middle  of  Novem- 
ber,^ but  the  time  depends  a  great  deal  upon  the 
weather.^ 

Dependence  upon      During  the  entire  time  the  pups  remain  upon 

its  mother. 

the  islands  they  are  dependent  solely  upon  their 


1  H.  H.  Mclntyre,  Vol.  II,  p.  41 ;  J.  Stanley  Brown,  Vol.  II,  p.  16  ; 
T.  F.  Morgan,  Vol.  II,  p.  62. 

2  British  Blue  Book,  U.  S.  No.  3  (1892),  C-6635,  p.  184. 

-^  Samuel  Falconer,  Vol.  II, pp.  164-165;  C]iarlesBryant,Vol.II,  p.5. 

^  Charles  Bryant,  Vol.  II,  p.  5  ;  H.  H.  Mclntyre,  Vol.  II,  p.  41  ; 
T.  F.  Morgan,  Vol.  II,  p.  62 ;  Anton  MelovedofF,  Vol.  II,  p.  144 ; 
Daniel  Webster,  Vol.  II,  p.  180. 

5  H.  H.  Mclntrye,  Vol.  II,  p.  41 ;  Charles  Bryant,  Vol.  II,  p.  5  ; 
Aggie  Kushin,  Vol.  II,  p.  130  j  C.  L.  Fowler,  Vol.  II,  p.  25. 

6  H.  H.  Mclntyre,  Vol.  11,  p.  41 ;  Charles  Bryant,  Vol.  II,  p.  5  ,- 
Anton  Melovedoff,  Vol.  II,  pp.  144-145  ;  John  Fratia,  Vol.  II,  p.  108. 
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mothers  for  sustenance.^    Prof.  Dall  says  that  the    Dependence  upon 

.  its  mother. 

"pups  require  the  nourishment  of  their  mothers  for 
at  least  three  to  four  months  after  birth,  and  would 
perish  if  deprived  of  the  same."^  Others  fix  the 
period  of  weaning  at  at  least  four  months.^  Others 
say  that  the  female  seal  suckles  her  young  as  long 
as  it  remains  on  the  islands.^  All  agree  that  with- 
out this  nourishment  the  pup  would  starve  to 
death,  and  Dr.  Hereford  gives  an  account  of  en- 
deavoring to  raise  a  motherless  pup  by  hand, 
which  resulted  in  its  death.'"^ 

In  spite  of  the  fact  of  its  complete  dependence    vitality. 
upon  its  mother,  a  pup  can  exist  several  dayswith- 
out  food,*^  and  demonstrates  the  wonderful  vitality 
of  the  species. 

THE.  BULLS. 

The  bulls  are  the  male  seals  from  ^ye  or  six 
to  twenty  years  of  age,^  and  weigh  from  four  to 
seven  hundred  pounds.^ 

1  J.  C.  Kedpath,  Vol.  IT,  p.  148. 

2  Vol.  II,  p.  23. 

3  J.  Stanley  Brown,  Vol.  II,  p.  16;  J.  H.  Moulton,  Vol.  II,  p.  72. 
■*  Samuel  Falconer,  Vol.  II,  p.  165  ;  Charles  Bryant,  Vol.  II.  p.  5. 
•^  Vol.  II,  p.  33. 

6  W.  S.  Hereford,  Vol.  II,  p.  33  ;  Nicoli  Krukoff,  Vol.  II,  p.  133 ; 
Kerrick  Artomanoff,  Vol.  II,  p.  100. 

7  H.  H.  Mclntyre,  Vol.  II,  p.  43 ;  Charles  Bryant,  Vol.  II,  p.  6. 

^  Eeport   of    American  Bering  Sea  Commissioners,  post,  p.  325  ; 
Samuel  Falconer,  Vol.  II,  p.  166 ;  H.  H.  Mclntyre,  Vol.  II,  p.  58. 
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Arrival  at  islands.       They  aiiive  Oil  the  breeding  grounds  in  the 

latter  part  of  April  or  first  few  days  of  May,^  but 
the  time  is  to  a  certain  extent  dependent  on  the 
going  out  of  the  ice  about  the  islands.^  The  bull, 
if  it  is  not  his  first  experience  upon  the  breeding 
grounds,  endeavors  to  land,  upon  the  same  rook- 
ery which  he  occupied  in  former  years,^  and.  in 
many  cases  the  same  bull  has  been  observed  to 
occupy  the  same  position  (generally  a  large  rock^) 
on  the  same  rookery  for  several  successive  years."* 
A  position,  however,  is  not  obtained  without 
many  sanguinary  battles  between  the  rival  bulls 
for  the  more  coveted  places  near  the  water.^ 

Arrival    of    the      Toward  the  latter  part  of  May  or  first  of  June 

cows. 

the  cows  begin  to  appear  in  the  waters  adjacent 
to  the  islands  and  immediately  land  upon  the 
breedinggrounds.^    The  great  majority,  however. 


^  Appendix  B,  Eeport  of  American  Bering  Sea  Commissioners,  j)ost, 
p.  385;  J.  Stanley  Brown,  Vol.  II,  p.  13  ;  Nieoli  KrukofP,  Vol.  II,  p. 
133;  John  Fratis,  Vol.  II,  p.  108  ;  J.  C.  Eedpath,  Vol.  II,  p.  148  ; 
C.  L.  Fowler,  Vol.  II,  p.  25. 

2  Daniel  Webster,  Vol.  II,  p.  180. 

•*  Report  of  American  Bering  Sea  Commissioners,  ^05^,  p.  325. 

*»  J.  C.  Redpath,  Vol.  II,  p.  148. 

^  Report  of  American  Bering  Sea  Commissioners,  post,  p.  325  j 
H.  H.  Mclntyre,  Vol.  II,  p.  43. 

«  Anton  Melovedoff,  Vol.  II,  p.  144 ;  Aggie  Kushin,  Vol.  II,  p.  129  ; 
Nicoli  Krukofe,  Vol.  II,  p.  133  ;  John  Fratis,  Vol.  II,  p.  108  ;  C.  L. 
Fowler,  Vol.  II,  p.  25. 
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do  not  haul  up  until  the  latter  part  of  June  ;^  and     Arrival    ot    the 

COWS 

the  arrivals  continue  until  the  middle  of  July.^ 

Each  bull,  being  polygamous,  gathers  about     organization     oC 

tlie  htirerns. 

him  as  many  cows  as  he  can.  ihe  number  oi 
cows  to  a  "  harem  "  (as  the  bull  and  his  cows  are 
called)  varies  according  to  the  strength  and 
position  of  the  bull  and  the  respective  number 
of  the  sexes  in  the  herd.  The  average  is  fixed 
at  from  fifteen  to  twenty-five/  Assistant  Treasury 
Agent  W.  B.  Taylor,  who  was  on  St.  George 
Island  in  the  year  1881,  reports  that  he  has 
seen  forty  cows  in  one  harem  and  that  the  bull 
was  constantly  trying  to  obtain  more.^ 

This  is  but  one  instance  of  the  great  powers  Powers  of  fertiii- 
of  fertilization  possessed  by  the  male  seal.  Mr. 
Taylor  further  states  that  he  believes  a  bull  can 
serve  over  a  hundred  cows  during  a  season  ;^ 
Capt.  Bryant  says  from  seventy-five  to  one  hun- 
dred f  and  Gen.  Scribner  affirms  it  as  his  opinion 
that  a  bull  could  fertilize  a  hundred  or  more 
cows  ;^  and  he  is  supported  in  this  by  Capt. 
Daniel  Webster,  who,  as  agent  of  the  lessees,  has 

1  J.  Sbanley  Brown,  Vol.  II,  p.  13. 

2  Anton  Melovedoff,  Vol.  II,  p.  Ii4. 

3  J.  Stanley  Brown,  Vol.  II,  p.  14 ;  T.  F.  Morgan,  Vol.  II,  p.  63. 
*  d".  Stanley  Brown,  Vol.  II,  p.  li;  Charles  Bryant,  Vol.  II,  p.  G. 
^  Vol.  II,  p.  177. 

«  Vol.  II,  p.  6. 
7  Vol.  II,  p.  89. 


110  HABITS  OF  THE  ALASKAN  SEAL. 

Powers  of  fcrtiii-  resided  on  the  islands  for  over  twenty-two  years, 

zation. 

and  who  prior  to  that  time  had  been  actively 
engaged  in  the  sealing  industry/  Dr.  Allen 
thinks  a  bull  is  able  to  serve  from  forty  to  sixtj^ 
cows.''^  Mr.  Samuel  Falconer  states  that  a  bull  is 
capable  of  fertilizing  at  first  six  to  eight  cows  a 
day.^ 
Coition.  The    act   of  coition   takes  place  upon  land, 

which,  by  reason  of  the  formation  of  the  genital 
organs,  is  similar  to  that  of  other  mammals.*.  It 
is  violent  in  character,  and  consumes  from  five 
to  eight  minutes.^  Copulation  in  the  water  is 
affirmed  by  Mr.  Stanley  Brown,  Dr.  Mclntyre, 
and  others  to  be  impossible.^  The  former  bases 
his  opinion  on  careful  observation  and  on  the 
fact  that  the  cow  being  so  much  smaller  than  the 
male  (a  cow  weighs  from  seventy-five  to  one 
hundred  and  twenty  pounds)  she  would  be 
entirely  submerged  and  would  be  compelled  to 
remain  beneath  the  surface  longer  than  would 
be  possible.  Dr.  Mclntyre  makes  the  assertion 
on  twenty  years  of  careful   study   of  seal   life 

1  Vol.  II,  p.  183. 

2  Article  by  Dr.  Allen,  Part  III,  Vol.  I,  p.  407. 

3  Vol.  II,  p.  166. 

'*  Report  of  American  Bering  Sea  Commissioners,  post,  p.  327  j  J. 
Stanley  Erown,  Vol.  II,  p.  14. 

^  Report  of  American  Bering  Sea  Commissioners,  post,  p.  325  ;  J. 
Stanley  Brown,  Vol.  II,  p.  14. 

c  Vol.  II,  p.  14 ;  Vol.  II,  p.  42  ;  J.  M.  Morton,  Vol.  JI,  p.  67. 
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under  the  most  favorable  circumstances.  Un-  Coition, 
doubtedly  tlie  sea  otter,  whose  habit  of  pelagic 
coition  is  well  known,  has  often  been  mistaken 
for  the  fur-seal,  which  has  resulted  in  many 
believing  that  the  latter  copulate  in  the  water/ 
Mr.  Falconer,  although  he  does  not  affirm  that 
the  act  of  reproduction  is  impossible  in  the  water, 
states  that  he  does  not  believe  it  could  be  effect- 
ual, and  that  it  would  be  most  unnatural."  Dr. 
Allen,  in  considering  this  question,  after  giving 
an  account  of  the  jealous  guardianship  of  the 
bull  over  his  harem,  says  :  '*  If  parturition  and 
copulation  could  occur  in  the  sea,  the  exercise  of 
any  such  tyrannical  jurisdiction  of  the  males 
over  the  females  would  be  impossible,  and  the 
seraglio  system,  so  well  established,  not  only  in 
the  case  of  this  species,  but  in  all  its  allies, 
would  not  be  the  one  strikinif  feature  in  the 
sexual  economy  of  the  whole  eared-seal  family, 
wherever  its  representatives  are  found."^ 

During  the  entire  rutting  season,  w^hich  lasts  for    Fasting. 
at  least  three  months,  the  bulls  remain  constantlv 
upon  the  breeding  grounds,  never  leaving  their 
positions,  and   never   eating  or  drinking,   and 
sleeping  very  little.* 

1  Article  by  Dr.  Allen,  Part  III,  A^ol.  I,  p.  407  ;  J.  Stanley  Brown, 
Vol.  II,  p.  15. 

2  Vol.  II,  p.  165. 

^  Article  by  Dr.  Allen,  Part  III,  Vol.  I,  p.  407. 

*  T.  F.  Morgan,  Vol.  II,  p.  63  ;  Charles  Bryant,  Vol.  II,  p.  0. 
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Disorganization  of 
the  rookeries. 


Departure 
islands.  ■ 


Vitality. 


After  all  the  cows  have  been  fertilized  and 
the  pups  begin  to  form  into  "  pods,"  the  order 
formerly  existing  on  the  breeding  grounds  gives 
place  to  disorder.  The  bulls  no  longer  restrain 
the  cows  in  their  movements,  and  the  rookeries 
become  disorganized.' 

Some  of  the  bulls  at  this  time  (about  the  1st  of 
from  August)  begin  to  leave  the  islands,  and  continue 
going  till  the  early  part  of  October.^  They 
are  very  lean  and  lank  after  their  long  fast,  but 
tlie  following  May  return  to  the  rookeries  as 
thickly  enveloped  in  blubber  and  as  vigorous  as 
the  former  season.*^ 

The  bull  seal  must  necessarily  possess  almost 
unsurpassed  powers  of  vitality  and  virility  to 
remain  for  such  a  period  without  nourishment  of 
any  sort,  and  still  be  able  to  fertilize  so  many 
l^males. 


THE    cows. 

The  cows  or  breeding  female  seals  are  much 
smaller  than  the  bulls,  the  average  weight  being 

1  J.  Stanley  Brown,  Vol.  IT,  p.  16 ;  T.  F.  Morgan,  Vol.  II,  p.  63  ; 
Aggie  Kushin,  Vol.  II,  p.  130 ;  John  Fratis,  Vol.  II,  p.  108. 

-  H.  H.  Mclntyre,  Vol.  II,  p.  42 ;  Samuel  Falconer,  Vol.  II,  p.  166 ; 
Anton  Melovedoff,  Vol.  II,  p.  144 ;  Aggie  Kuskin,  Vol.  II,  p.  129. 

='  T.  F.  Morgan,  Vol.  II,  p.  63  ;  II.  II.  Mclntyre,  Vol.  II,  p.  43  ;  J. 
V.  Eedpath,  Vol.  II,  p.  148. 
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less    than    one    hundred    pounds ;    the    age  of 
puberty  is  probably  two  years/ 

The  exact  age  which  is  reached  by  a  cow  is  ^ge. 
necessarily  a  matter  of  conjecture,  but  micro- 
scopic examinations  under  the  direction  of  Capt. 
Bryant  showed  that  some  of  the  older  females 
had  borne  at  least  eleven  to  thirteen  pups.-^  It 
is  therefore  safe  to  say  that  a  cow  lives  to  be  at 
least  fifteen  years  old. 

After  a  cow  lands  on  the  rookeries  and  is  Harem  ufe. 
delivered  of  her  pup  she  is  jealously  guarded  by 
the  bull  to  whose  harem  she  belongs,  until 
again  fertilized,^  which  probably  takes  place 
within  two  weeks."^  The  exact  period  of  gesta- 
tion is  not  definitely  known,  but  is  believed  to 
be  about  fiftv  weeks.^ 

A  cow  produces  but  one  pup  at  a  birth,^  and     dumber  of  pups. 

at  a  birth. 

Mr.  Falconer  adds  that  ''  two  at  a  birth  is  as 
rare  an  occurrence  as  a  cow  to  bring  forth  two 
calveSj"  and  that  duriiig  his  entire  experience  of 
seven  years  he  never  heard  of  this  happening 

^  H.  H.  Mclntyre,  Vol.  II,  p.  42 ;  Samuel  Falconer,  Vol.  II,  p.  165. 
2  Vol.  II,  p.  6. 

•*  J.  Stanley  Brown,  Vol.  II,  p.  15. 
^  Samuel  Falconer,  Vol.  II,  p.  165. 

^  Report  of  American  Bering  Sea  Commissioners,  j?05^,  p.  326. 
•5  W.  H.  Dall,  Vol.  IT,  p.  24  ;  T.  F.  Morgan,  Vol.  II,  p.  63 ;  H.  W. 
Mclntyre,  Vol.  II,  p.  136 ;  Kerrick  Artomanoff,  Vol.  II,  p.  100. 
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Number  of  pups  but  once.^  The  young  at  birth  are  about  equally 

at  a  birth. 

divided  as  to  sex. 

A  cow  as  soon  as  a  pup  is  brought  forth 
begins  to  give  it  nourishment,^  the  act  of  nurs- 
ing taking  place  on  land  and  never  in  water/ 
and  she  will  only  suckle  her  own  offspring.^ 
This  fact  is  verified  by  all  those  who  have 
studied  seal  life  or  had  experience  upon  the 
islands.^  Mr.  Morgan  says  ;  "  The  pup  does  not 
appear  to  recognize  its  mother,  attempting  to 
draw  milk  from  any  cow  it  comes  in  contact 
with ;  but  a  mother  will  at  once  recognize  her 
own  pup  and  will  allow  no  other  to  nurse  her. 
This  I  know  from  often  observing  a  cow  fight 
off  other  pups  who  approached  her,  and  search 
out  her  own  pup  from  among  them,  which  I 
think  she  recognizes  by  its  smell  and  cry."^  Mr. 
Falconer  says:  "A  mother  will  at  once  recognize 
her  pup  by  its  cry,  hobbling  over  a  thousand 
Nourishes  only  her  bleating  pups  to  reach  her  own,  and  every  other 

approaching  her  save  this  little  animal  she  will 

»  Vol.  II,  p.  165. 

2  Keport  of  American  Bering  Sea  Commissioners,  post,  p.  326. 

^  J.  Stanley  Brown,  Vol.  II,  p.  15. 

'*  Report  of  American  Bering  Sea  Commissioners,  post,  p.  326.  See 
also  Appendix  C  of  same,  post,  p.  387. 

5  W.  H.  Dall,  Vol.  II,  p.  23  ;  H.  H.  Mclntyre,  Vol.  II,  p.  41 ;  Karp 
Buterin,  Vol.  II,  p.  104. 

«  Vol.  II,  p.  62. 
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drive  away."^     These  facts  are  verified  by  many    Nourishes  only  her 
others  experienced  in  the  habits  of  seals. ^ 

This  habit  of  a  cow  is  another  evidence  of  the    Death  of  cow 

causes  death  of  pup. 

absohite  dependence  of  a  pup  seal  upon  its 
mother.  Capt.  Bryant  says  in  this  connection  : 
"  I  am  positive  that  if  a  mother  seal  was  killed 
her  pup  must  inevitably  perish  by  starvation. 
As  evidence  of  this  fact  I  will  state  that  I  have 
taken  stray,  motherless  pups,  found  on  the  sand 
beaches,  and  placed  them  upon  the  breeding 
rookeries  beside  milking  females,  and  in  all 
instances  those  pups  have  finally  died  of 
starvation."^  Capt.  Bryant's  statement  as  to  the 
certainty  of  death  to  the  pup  if  its  mother  was 
destroyed  is  sustained  by  many  experienced 
witnesses.* 

Necessarily  after  a  few  days  of  nursing  her 
pup  the  cow  is  compelled  to  seek  food  in  order  to 
provide  sufficient  nourishment  for  her  offspring.^    Feeding. 
Soon   after  coition    she   leaves  the  pup  on  the 
rookery  and   goes   into    the   sea,^   and   as    the 

^  Vol.  II,  p.  164. 

2  J.  H.  Moulton,  Vol.  II.  p.  71 ;  W.  S.  Hereford,  Vol.  II,  p.  33 ; 
Nicoli  Krukoff,  Vol.  II,  p.  133 ;  John  Fratis,  Vol.  II,  p.  108 ;  Daniel 
Webster,  Vol.  II,  p.  180  ;  J.  C.  Eedpath,  Vol.  II,  p.  148. 

i*  Vol.  II,  p.  5. 

*  W.  H.  Dall,  Vol.  II,  p.  23  ;  George  Wardman,  Vol.  II,  p.  178. 

»  J.  Stanley  Brown,  Vol.  II,  p.  15  ;  Daniel  Webster,  Vol.  II,  p.  180. 

^  Report  of  American  Bering  Sea  Commissioners,  post,  p.  329  :  H. 
H.  Mclntyre,  Vol.  II,  p.  42;  Samuel  Falconer,  Vol.  II,  p.  166; 
Article  by  Dr.  Allen,  Part  III,  Vol.  I,  p.  407 ;  H.  W.  Mclntyre, 
Vol.  II,  p.  136. 
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Feeding. 


Food. 


Feeding 
sions. 


excur- 


pup  gets  older  and  stronger  these  excursions 
lengthen  accordingly  until  she  is  sometimes  ab- 
sent from  the  rookeries  for  a  week  at  a  time.^ 

The  food  of  all  classes  of  fur-seals  consists  of 
squids,  fishes,  crustaceans,  and  mollusks,^  but 
squids  seem  to  be  their  principal  diet,  showing 
the  seals  are  surface  feeders.^  On  account  of  the 
number  of  seals  on  the  islands  fish  are  very 
scarce  in  the  neighboring  waters  ;'^  this  necessi- 
tates the  cow  going  many  miles  in  search  of 
her  food. 

They  undoubtedly  go  often  from  one  hundred 
to  two  hundred  miles  from  the  rookeries  on  these 
feeding  excursions.*"  This  fact  is  borne  out  by 
the  testimony  of  many  experienced  sealers,  who 
have  taken  nursincf  females  a  hundred  miles  and 
over  from  the  islands,®  and  Capt.  Olsen,  of  the 
steam  schooner  Ajina  Beck,  states,  through  the 
Victoria    Daily   Colonist,    of  August    6,    1887, 

1  Nicoli  Krukoff,  Vol.  IF,  p.  133 ;  John  Fratis,  Vol.  II,  p.  108;  Ker- 
rick  Artomanoff,  Vol.  II,  p.  100. 

-  Report  of  American  Bering  Sea  Commissioners,  Appendix  E, 
post,  p.  393 ;  W.  H.  Dall,  Vol.  II,  p.  23  ;  T.  F.  Morgan,  Vol.  II,  p. 
62. 

^  Report  of  American  Bering  Sea  Commissioners,  Appendix  E,po.9#, 
p.  396. 

^  a.  N.  Buynitsky,  Vol.  II,  p.  21. 

^  Report  of  American  Bering  Sea  Commissioners,  post,  p.  329. 

•*  Michael  White,  Vol.  II,  p.  490;  Alfred  Irving,  Vol.  II,  p.  386; 
James  Sloan,  Vol.  II,  p.  477  ;  Martin  Hannon,  Vol.  II,  p.  415;  Chad 
George,  Vol.  II,  p.  366  ;  Wilton  C.  Bennett,  Vol.  II,  p.  357 ;  Victor 
Jackobson,  Vol.  TI,  p.  328. 
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(which  is  published  in  the  British  Blue  Book,    Feeding      excur- 
1890,  C-6131,  p.  84),  that  "  anyone  who  knows 
anything  of  sealing  is  aware  that  such  a  charge 
[catching  seals  in  Alaskan  waters  within  three 
leagues  of  the  shore]  is  ridiculous,  as  we  never 
look  for  seals  within  twenty  miles  of  shore.    They 
are  caught  all  the  way  from  between  twenty  and 
one  hundred  and  fifty  miles  off  the  land."    Capt. 
Dyer,   of   the    seized    sealing    schooner  Alfred 
Adams,  confirmed  the  above  statement  by  say- 
ing :  "  We  had  never  taken  a  seal  within  sixty 
miles    of   Unalaska,    nor  nearer    St.  Paul  than 
sixty  miles  south   of  it.'"^     Among  the  deposi- 
tions taken  before  Mr.  A.  E.  Milne,  collector  of 
customs  of  the    port    of   Victoria,    British  Co- 
lumbia, several  of  the  deponents  give  testimony 
as  to  the  usual  sealing  distance  from  the  Prrbilof 
Islands    while  in   Bering    Sea.       Capt.  William 
Petit,  present  master    and    part    owner  of   the 
steamer  Mischief,  gives  such   distance  as  from 
sixty  to  one  hundred  miles,  and  states  that  seals 
are  found  all  along  that  distance  from  land  in 
large  numbers.^  Capt.  Wentworth  Evelyn  Baker, 
master  of  the  Canadian  schooner  C  H.  Tupper, 
and  formerly  master  of  the  schooner  Viva,  says 
that  the  distance  from  land  was  from  thirty  to 

1  British  Blue  Book,  U.  S.  No.  2,  1890,  C-G131,  p.  108. 
•2  British  Blue  Book,  U.  S.  No.  3  (1892),  C-G635,  p.  171. 
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Feeding      cxcur-  0116  liundred  Hiiles,  usuallj  sixty  miles. ^     And 

Capt.  "William  Cox,  master  of  the  schooner 
Sapphire,  places  the  principal  hunting  ground  at 
one  hundred  miles  from  the  islands  of  St.  George 
and  St.  Paul.^  Capt.  L.  G.  Shepard,  of  the  United 
States  Eevenue  Marine,  who  seized  several  ves- 
sels while  sealing  in  Bering  Sea  in  1887  and 
1889,  states:  ''I  have  seen  the  milk  come  from 
the  carcasses  of  dead  females  lyina  on  the  decks 
of  sealing  vessels  which  were  more  than  a  hun- 
dred miles  from  the  Pribilof  Islands."  He  further 
adds  that  he  has  seen  seals  in  the  water  over  one 
hundred  and  fifty  miles  from  the  islands  during 
the  summer.^    The  course  of  sealing  vessels  and 

their  daily  catch  show  also  that  the  majority  of 
the  seals  taken  in  Berins:  Sea  are  secured  at  over 
one  hundred  miles  from  the  Pribilof  Islands."^ 

The  distance  that  the  seals  wander  from  the 
islands  during  the  summer  in  their  search  for 
food  is  clearly  shown  by  the  '*  Seal  Chart "  com- 
piled from  the  observations  of  the  American 
cruisers  during  their  cruises  in  Bering  Sea  in 
July,  August,  and  September,  1891.'' 

1  British  Blue  Book,  U.  S.  Xo.  3  (1892),  C-6635,  p.  173. 

"^Ihid.  p.  191. 

^  L.  a.  Shepard,  Vol  II,  p.  180.       " 

^  Logs  of  sealing  vessels  seized,  Vol.  I,  p.  525. 

■'  "  Seal  Chart"  in  portfolio  of  maps  and  charts. 
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The  great  distance  of  the  feeding  grounds  from  Speed  in  swim- 
the  islands  is  not  remarkable,  as  the  seals  are 
very  rapid  swimmers  and  possess  great  endur- 
ance/ Thomas  Mowat,  Esq.,  inspector  of  fish- 
eries for  British  Columbia,  in  the  annual  report 
of  the  Department  of  Fisheries  of  the  Dominion 
of  Canada  (1886),  at  page  267,  makes  the  fol- 
lowing statement,  which  corroborates  the  fore- 
going :  "  Capt.  Donald  McLean,  one  of  our  most 
successful  sealing  captains,  and  one  of  the  first 
to  enter  into  the  business  of  tracking  seals  from 
California  to  Bering  Sea,  informs  me  he  has  known 
bands  of  seals  to  travel  one  hundred  to  two 
hundred  miles  a  day,  feeding  and  sleeping  during 
a  portion  of  this  time."  Capt.  Bryant,  with  long 
experience  as  master  mariner  of  a  whaling  vessel, 
states  that  he  is  convinced  that  a  seal  can  swim 
more  rapidly  than  any  species  of  fish,  and  that 
a  female  could  leave  the  islands,  go  to  the  fishing 
grounds  a  hundred  miles  distant  and  easily 
return  the  same  day."  But  in  case  these  excur- 
sions consumed  a  longer  time,  the  peculiar  phys- 
ical economy  of  the  pup  seal  makes  it  possible 
for  it  to  exist  several  days  without  nourishment.'' 

The  length  of  time  that  a  pup  is  dependent    Departure     from 

islands. 

upon  its  mother,  as  heretofore  stated,   compels 

'  Charles  Bryant,  Vol.  II,  p.  6 ;  W.  S.  Hereford,  Vol.  II,  p.  35. 

2  Vol.  II,  p.  6. 

»  W.  S.  Hereford,  Vol.  II,  p.  33 ;  H.  H.  MclntjJ'e,  Vol.  II,  p.  41. 
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from  her  to  remain  upon  the  islands  until  about  the 
middle  of  November,  when  the  cold  and  stormy 
weather  induces  her  to  depart,  her  pup  being 
then  able  to  support  itself. 


THE   BACHELORS. 


Arrival 
islands. 


at  the  The  bachelor  sealsj  or  nonbreeding  males, 
ranging  in  age  from  one  to  five  or  six  years, 
begin  to  arrive  in  the  vicinity  of  the  islands  soon 
after  the  bulls  have  taken  up  their  positions  upon 
the  rookeries,^  but  the  greater  number  appear 
toward  the  latter  part  of  May.^  They  endeavor 
to  land  upon  the  breeding  grounds,  but  are 
driven  off  by  the  balls^  and  compelled  to  seek 
the  hauling  grounds/ 
The  kiiiabie  oinss,       From  tliis  class  of  scals  are  chosen  the  ones 

which  are  killed  on  the  islands  for  their  pelts,  the 
bachelor  from  two  to  five  years  being  selected.^ 
The  life  on  the  hauling  grounds  is  passed  in 
sleeping,  wandering  about,  and  making  occa- 
sional trips  to  the  water.^  The  older  bachelors 
spend  a  good  deal  of  time  in  the  water,  their 
instincts  leading  them  to  remain  near  the  breed- 

1  J.  Stanley  Brown,  Vol.  II,  p.  13  ;  H.  H.  Mclntyre,  Vol.  II,  p.  43 ; 
Anton  Melovedoif,  Vol.  II,  p.  144 ;  J.  C.  Redpath,  Vol.  II,  p.  149. 

2  S.  N.  Buynitsky,  Vol.  II,  p.  21. 

•^  Louis  Kimmel,  Vol.  II,  p.  173  ;  Aggie  Kushin,  Vol.  II,  p.  129. 
■*  J.  C.  Redpath,  Vol.  II,  p.  149  ;  Kerriek  Artomanoff,  Vol.  II,  p.  100. 
•'  S.  N.  Buynitsky,  Vol.  II,  p.  21 ;  Saniiiel  Falconer,  Vol.  II,  p.  166. 
«  H.  H.  Mclntyre,  Vol.  II.  p.  42. 
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ing  grounds.^  Mr.  Falconer  says  that  they  always 
pursue  a  female  when  she  is  allowed  to  leave  the 
harem  and  go  into  the  water,  but  she  always 
refuses  them.^  This  is  natural  considering  the 
fact  that  the  cow  is  fertilized  before  being 
allowed  to  enter  the  water.^ 

Both  Capt.  Bryant  and  Mr,  Morgan  say  that  Feeding, 
in  their  opinion  the  bachelor  seals  feed  very 
litttle  while  located  on  the  islands,*  and  Mr. 
Glidden  states  that  "  the  bachelors  once  in  a 
while  go  into  the  water,  but  remain  in  the 
vicinity  of  the  islands."^  Anton  Melovedoff,  the 
native  chief  on  St.  Paul  Island  for  seven  years 
(1884-1891)  states  that  he  has  "  found  that  the 
seals  killed  in  May  and  early  June  were  fat  and 
that  their  stomachs  were  full  of  food,  principally 
codfish,  and  that  later  in  the  season  they  were 
poor  and  had  nothing  in  their  stomachs,'^  and 
that,  in  his  opinion,  "  none  but  the  mother  seals 
go  out  in  the  sea  to  eat  during  the  time  the  herds 
are  on  the  islands."®  And  his  opinion  in  this 
matter  corresponds   with  the  views  of  natives 

^  H.  H.  Mclnfcyre,  Vol.  II,  p,  43. 

2  Vol.  IE,  p.  165. 

^  Ante,  p.  115. 

^Vol.  ir,  p.  6;  Vol.  IT.  p.  63. 

^  Vol.  II,  p.  100. 

«  Vol.  II,  p.  141. 
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Feeding.  and  wliites  who  have  been  long  resident  on  the 

Pribilof  Islands.^ 
Mingling  Avitii  the      When  the  rookeries  become  disorganized,  the 

cows.  ^ 

bachelors,  no  longer  fearing  the  bulls,  which 
possess  great  ferocity  during  the  rutting  season, 
even  attacking  man,^  move  down  on  to  the  breed- 
ing grounds,  and  pups,  cows,  and  bachelors 
mingle  together  indiscriminately.^ 
Departure     from      Here  the  baclielors  remain  until  the  time  of 

islands. 

their  departure,  which  generally  takes  place  at 
the  same  time  the  cows^  and  pups  leave  the 
islands,  though  a  few  bachelors  always  are  found 
after  that  period. '"^ 

MIGRATION    OF   THE   HERD. 

The  Alaskan  seal  herd  is  migratory  from 
necessity,  for  when  the  weather  has  been  par- 
ticularly mild  during  certain  winters  seals  have 
been  found  on  land  and  in  the  vicinity  of  the 
islands  the  year  round.^  An  examination  of  the 
table  showing  the  annual  killing  of  seals  on  St 
Paul  Island  for  several  years  proves  conclusively 

^  Karp  Buterin,  Vol.  II,  p.  103  ;  Nicoli  Krnkoff,  Vol.  II,  p.  133  ; 
John  Fratis,  Vol.  II,  p.  108  ;  Daniel  Webster,  Vol.  II,  p.  180;  J.  C. 
Redpath,  Vol.  II,  p.  149  ;  Iverriok  ArtomanofF.  Vol.  IT,  p.  100. 

-  J.  Stanley  Brown,  Vol.  II,  p.  14. 

•'J.  Stanley  BroAvn,  Vol.  II.  p.  16. 

*  H.  H.  Mclntyre,  Vol.  II,  p.  41 . 

f-  Tables  of  killing  on  St.  Paul  Island,  Vol.  II,  p.  114. 

fi  H.  H.  Mclntyre,  Vol.  II,  p.  41 ;  Charles  Bryant,  Vol.  II,  p.  5. 
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the  presence  of  seals  on  the  islands  for  at  least  . 
eight  months  of  the  year,  and  that  they  have  in 
fact  been  killed  there  in  every  month  of  the  year.^ 

The  primal  cause  of  migration  is  undoubtedly  Causes, 
the  severity  of  the  winter  weather,"  and  to  that 
may  be  added  a  lack  of  food  supply.^  The  seals 
evidently  consider  these  islands  their  sole  home, 
and  only  leave  them  from  being  forced  so  to  do/ 
If  the  climate  permitted  they  would  without 
doubt  remain  on  or  in  the  vicinitv  of  the  Pribilof 
Islands  during  the  entire  year.^  That  this  is  true 
is  evidenced  by  the  fact  of  their  so  remaining 
during  unusually  warm  winters,  as  above  stated, 
and  from  the  further  fact  that  the  seals  of  the 
Galapagos  Islands,  which  much  resemble  in  their 
liabits  the  Alaskan  herd,  do  not  migrate,  not 
being  compelled  so  to  do  by  the  weather."  Capt. 
Budington,  who  has  had  twenty  years'  experience 
as  a  sealer  in  the  southern  hemisphere,  states  that 
"the  Terra  del  Fue<]^o  and  Patac^onian  seals  never 
leave  the  rookeries  or  the  waters  in  the  vicinitv, 
only  going  out  into  the  inland  waters  in  search 

»  Table  of  killing  on  St.  Paul  Island,  Vol.  II,  p.  114. 

2  W.  H.  Ball,  Vol.  II.  pp.  23,  24 ;  Charles  Bryant,  Vol.  II.  p.  5  ; 
Daniel  Webster,  Vol.  II,  p.  180. 

•^  Same  autliorities. 

■*  Charles  Bryant,  Vol.  II,  p.  5  ;  Samuel  Falconer,  Vol.  II,  p.  1(J5; 
Kerrick  Artonianoff,  Vol.  II,  p.  100. 

» Charles  Bryant,  Vol.  II,  p.  5  ;  T.  F.  Morgan,  Vol.  II,  p.  (>2  ; 
Ai-ticle  by  Dr.  Allen,  Part  III,  Vol.  I,  p.  405. 

^  C.  W.  Reed,  Vol.  II,  p.  472  ;  see  also  Isaac  Liebes,  A^ol.  IF,  p.  515. 
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Causes. 


The  course. 


.of  food.  About  Terra  del  Fuego  no  ice  forms, 
and  no  snow  falls  tliat  remains.  The  tempera- 
ture remains  about  the  same  summer  and  winter."^ 
The  fact  exists,  however,  that  the  Alaskan  seal 
herd  is  compelled  to  migrate.  The  course  pur- 
sued, which  is  confined  to  the  eastern  side  of  the 
Bering  Sea  and  Pacific  Ocean,  is  to  a  certain 
extent  conjectural,  but  sufficient  data  have  been 
collected  to  state  it  with  approximate  accuracy. 
On  leaving  the  islands  in  November  or  Decem- 
ber the  seals  turn  southward,  pass  through  the 
channels  of  the  Aleutian  chain,  and  enter  the 
Pacific  Ocean.^  The  bulls  after  entering  the 
ocean  remain  in  the  waters  south  of  the  Aleutian 
Islands  and  the  Alaskan  Peninsula,  and  in  the 
early  spring  may  be  found  near  the  Fairweather 
Ground.  They  are  seldom  seen  below  BaranoiF 
Island.^  Turning  eastward  after  entering  the 
ocean^  the  remainder  of  the  herd,  cows,  bachel- 
ors and  pups,  begin  to  appear  off  the  coast  of 
California  the  latter  part  of  December  or  first  of 
January.^  The  seals  now  turn  northward,*^  fol- 
lowing up  the  coast,  twenty,  thirty  or  more  miles 

1  J.  W.  Budington,  Vol.  II,  p.  596. 

2  H.  H.  Mclntyre,  Vol.  II,  p.  42 ;  T.  F.  Morgan,  Vol.  II,  p.  62. 

•^  Report  of  Capt.  C.  L.  Hooper  to  tlie  Treasury  Department,  dated 
June  14,  1892,  Vol.  I,  p.  504. 

•*  W.  H.  Dall,  Vol.  II,  p.  24 ;  Charles  Bryant,  Vol.  II,  p.  5. 

•^  A.  J.  Hoffman,  Vol.  II,  p.  446  ;  Alfred  Irving,  Vol.  II,  p.  386. 

'■'  Charles  Lutjens,  Vol.  II,  p.  458 ;  H.  H.  Mclntyre,  Vol.  II,  p.  42. 
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from  land.  ^  The  males  pass  much  farther  from  Thecowse. 
the  shore  than  the  females,  and  travel  more  rap- 
idly toward  the  islands.^  The  herd  spreads  along 
the  coast  in  a  long,  irregular  body,  continually 
advancing  northward  until  they  begin  to  enter 
Bering  Sea  in  May  and  June,  through  the  east- 
ern passes  of  the  Aleutian  Islands,  seldom  going 
west  of  Four  Mountain  Pass,  but  the  last  of  the 
herd  do  not  leave  the  Pacific  until  July.^  The 
cows,  however,  are  practically  out  of  the  Pacific 
Ocean  by  the  middle  of  June.*  A  chart  showing 
this  migration  has  been  prepared  from  the,  data 
contained  in  the  depositions  herewith  submitted.^ 
The  manner  of  traveling  of  the  seals  is 
divided  by  the  pelagic  sealers  into  different 
heads,  namely,  "  sleeping,"  when  a  seal  rests  and 
sleeps  on  its  back  on  the  surface  of  the  water  yew"'"  "^^  ^'^* 
with  only  its  nose  and  the  tips  of  its  hind  flippers 
protruding  from  the  waves  ;^  "  finning,"  when  it 
lies  on  its  back  gently  moving  its  flippers  ;^  '/rol- 

1  British  Blue  Book,  U.  S.  No.  3  (1892),  C-6635,  p.  183  ;  Annual 
Report  of  the  Department  of  Fisheries,  Dominion  of  Canada  (1886), 
p.  267. 

■2  Article  by  Dr.  Allen,  Part  III,  Vol.  I,  p.  405  ;  Isaac  Liebes,  Vol. 
II,  p.  454. 

3  Charles  J.  Hague,  Vol.  II,  p.  207  ;   C.  H.  Anderson,  Vol.  II,  p.  205. 

4  H.  H.  Mclntyre,  Vol.  II,  p.  42  ;  Watkins,  Vol.  II,  p.  395;  Alfred 
Irving,  Vol.  II,  p.  386. 

"  See  also  Chart  of  Migration,  Portfolio  of  maps  and  cliavts  ;  British 
Blue  Book,  No.  3  (1892),  C-6635,  p.  183. 
c  A.  B.  Alexander,  Vol.  II,  p.  355. 
''  Ibid.,  Vol.  II,  p.  355. 
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The  course.  li^igj "  whcii  lazilv  engaged  in  rolling  over  upon 

the  surface  of  the  water  ;^  "  traveling  "  or  "  feed- 
ing," when  moving  rapidly  through  the  water," 
and  "  breaching,"  when  leaping  out  of  the  water 
like  a  dolphin." 

Herd    does    not      Duriuor  tlicir  migration  the  seals  never  land 

land  except   on    ifvi-  ^ 

biiof  h lands.  upou  the  coast  and  no  rookeries  of  fur  seals  are 

known  to  exist  uuon  the  North  American  con- 
tinent  or  the  islands  adjacent  thereto,  except  at 
the  Pribilof  Islands.  Upon  this  point  there  is  a 
unanimity  of  testimony,  by  scientists,^  experts,'^ 
seal  hunters  of  long  experience,^  traders,^  and 
Indians  along  the  coast  and  Aleutian  chain  of 
islands,'^  which  precludes  the  possibility  of  the 
existence  of  rookeries  other  than  those  on  the 

1  A.  B.  Alexander,  Vol.  II,  ]).  355. 

-  Ibid.,  Vol.  II,  p.  355. 

='  W.  H.  Ball,  Vol.  II,  p.  23. 

-*  H.  H.  Mclntyre.  Vol.  II,  p.  40;  Jolm  Eratis,  Vol.  II,  p.  1U7. 

•''  Daniel  Clausen,  Vol.  II,  p.  412  ;  Lutjens,  Vol.  II,  p.  459  ;  Andrt-w 
Laing,  in  British  Blue  Book,  U.  S.  Xo.  3  (1892),  p.  183. 

«  M.  L.  Washburne,  Vol.  II,  p.  488. 

<■  Chickinoff  (Kadiak  Island),  Vol.  II,  p.  219  ;  Paul  Young  (Kasan), 
Vol.  IT,  p.  292 ;  Billy  Yeltachy  (Howkan),  Vol.  II,  p.  302  ;  Schkata- 
tin  (Yakutat  Bay);  Vol.  11,  p.  243;  Ntkla-ah  (Chatham  Sound),  Vol. 
II,  p.  288  ;  Nechantake  (Icy  Bay  to  Wrangel),  Vol.  II,  p.  241  ; 
George  La  Cheek  (Sitka  Bay),  Vol.  II,  p.  265  ;  Hoonah  Dick  (Cross 
Sound),  Vol.  II,  p.  258  ;  Eliah  Prokopief  (Attn  Island),  Vol.  II.  p. 
215;  Eilaret  Prokopief  (Attn  IsLmd),  Vol.  II,  p.  216;  Samuel 
Kahoorof  (Attu  Island),  Vol.  II,  p.  214  ;  Chief  Anna-tlas  (Takou 
Inlet),  Vol.  II,  p.  254;  Metry  Monin  (Cook's  Inlet),  Vol.  II,  p.  226; 
Nicoli  Gregaroff  (Prince  William  Sound),  Vol.  II,  p.  234  ;  Hastings 
Y^ethnow  (Kaswan),  Vol.  II,  p.  303 ;  George  Ketwooschish  (South- 
eastern Alaska),  Vol.11,  p.  251. 
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Pribilof  Islands,  or  of  the  seals  ever  hauling  out    Herd    does    not 

land  except  on   Pri- 
on the  coast  or  neighboring  islands  ;  and  Capt.  biiof  islands. 

Andersen,  who  has  cruised  seven  years  in  Bering 

Sea,   says    the   natives  of  Bristol  Bay  and  St. 

Michael  do  not  know  what  a  fur-seal  is.^     Capt. 

Victor  Jacobson,  one  of  the  best  known  sealers 

of   Victoria,    British   Colurabia,  who  has    seen 

eleven  years  of  seal  hunting,  and  is  the  owner 

and  master  of  the  sealing  schooner  Mary  Ellen 

and  owner  of  the  schooner  Minnie^  says  :  "I  have 

never  known  a  fur-seal  to  haul  out  upon  any 

part  of  the  coast  of  the  United  States,  British 

Columbia,  or  Alaska.     All  parts  of  the  coast  have 

been  visited  by  the  seal  hunters,  and  if  seals 

hauled  out  any  place  it  would  have  been  known 

bv  the  hunters.'"" 

This  statement  is  made  still  stronger  by  the    Herd    does    not 

.  enter  inland  craters. 

lact  that  the  seals  do  not  enter  the  mland  waters 
of  the  coast  during  their  migration,  remaining 
always  in  the  open  sea  or  at  the  mouths  of  large 
bays,  inlets,  and  gulfs. ^  Father  Francis  Verbeke, 
Eoman  Catholic  priest  at  Barclay  Sound,  says 
that  he  has  never  seen  or  heard  of  fur-seals 
inside  of  Barclay  Sound  ;  they  are  all  found  out- 

1  Vol.  II,  p.  205. 
-  Vol.  II,  p.  329. 

='  John  Margathe,  Vol.  II,  p.  308  ;    Billy  Nahoo,  Vol.  II,  p.  252 ; 
Konkonal,  Vol.  II,  p.  251  ;   Albert  Keetnuek,  Vol.  II,  p.  250. 
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Herd    does    not  side.^     Eev.  William  Duncan,  for  thirty  years  a 

enter  inland  waters.         .      ,  t     t  ^ 

missionary  among  the  Vancouver  indians,  and 
whose  successful  labors  in  civilizing  and  Chris- 
tianizing the  Indians  is  well  known  in  Canada 
and  the  United  States,  states  that  he  has  never 
heard  of  fur  seal  hauling  upon  the  coast  of  British 
Columbia  or  Alaska,  or  anvwhere  save  on  the 
Pribilof  Islands."  Shucklean,  an  old  Indian  of 
Killisnoo,  Chatham  Sound,  states  that  the  seals 
do  not  frequent  those  waters,  and  he  never  saw 
a  man  who  had  seen  a  seal  pup.^  Kah-chuck- 
tee,  the  old  chief  of  the  Huchenoo  Indians, 
states  that  he  has  visited  all  the  inlets  and 
islands  in  Chatham  Sound  and  other  parts  of 
Alaska  as  far  as  Sitka  and  never  saw  a  fur  seal 
in  the  inland  waters,  and  adds  he  would  have 
heard  of  seal  hauling  upon  the  islands  or  main- 
land of  Alaska  from  the  Indians,  who  traded 
with  his  tribe  for  herring  oil,  if  su(ih  a  thing  had 
occurred,  but  he  had  never  heard  such  a  report.^ 
Euth  Burdukofski,  a  native  of  Unalaska  Island, 
states  that  "  no  old  seals  ever  haul  out  in  this 
vicinity,"  but  that  in  the  fall  pups  sometimes 
come  on  shore   after  a  heavy  blow   from   the 

1  Vol.  II,  p.  311.     See  also  Dick  or  Ehenshesut,  Vol.  II,  p.  30G  ; 
Clat-ka-koi,  Vol.  IT,  p.  305. 

2  Yoi  jj^  p  279. 

3  Shucklean,  Vol.  II,  p.  253.     See  a^so  Kesth  Riley,  Vol.  II,  p.  252  ; 
Toodays  Charlie,  Vol.  II,  p.  249. 

*  Kah-elnick-tee,  Vol.  II,  p.  248. 
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north;  these  he  believes  to  have  been  separated    Herd    does    rot 

enter  inland  waters, 

from  their   mothers,  and  seek  shelter   and  rest 
from  the  storm  on  the  island/     Pud  Zaotchnoi, 
one  of  the  Aleut  chiefs  at  Atka  Island  (near  the 
center  of  the  Aleutian  chain),  says  that  fur-seals 
never  rest  on  the  shores  in  that  region.^     It  has 
been  supposed  that  the  fur-seals  which  formerly 
frequented  the  Guadalupe  Islands  and  the  coast 
of   Southern  California  were   a  portion  of  the 
Pribilof  Islands  herd  which  remained   south  to 
breed ;    a  recent  examination  of  specimens  by 
Dr.  Allen,  Dr.  Merriam,  and  Mr.  Theodore  Gill, 
all  naturalists  of  repute,  has  proven   that  the 
Guadalupe  Island  fur-seal  belongs  to  a  species  of 
the  genus  ArctocephahiSy  which  is  entirely  distinct 
from  the  Callorhinus  ursinus^  and  have  united  in 
a  paper  to  that  effect."^     It  is  therefore  certain 
that  the  Pribilof  herd  do  not  breed  or  land  at 
any  other  point  except  the  Pribilof  Islands. 

The  Eussian  seal  herd  on  leavinor  the  Com-     The  Russian  herd, 
mander  Islands  instead  of  turning  eastward,  like 
the  Alaskan  herd,  turns  westward,*  entering  the 

^  Ruth  Burdukofski,  Vol.  II,  p.  206.  See  also  PaidRepin,  Vol.  IT. 
p.  207;  S.  Melovedoff,  Vol.  II,  p.  209,  and  David  Salamatoff,  Vol.11, 
p.  209  ;  Iran  KrukofP,  Vol.  II,  p.  209. 

-  Vol.  II,  p.  213.    See  also  Kassian  Grorloi,  Vol.  II,  p.  213. 

3  Article  by  Dr.  Allen,  Part  III,  Vol.  I,  p.  406  ;  Statement  by  Dr. 
Allen,  Dr.  Merriam,  and  Mr.  Theodore  Grill,  Vol.  I,  p.  586.  See  also 
Isaac  Liebes,  Vol.  IT,  p.  455. 

*  Charles  J.  Hague,  Vol.  II,  p.  207. 
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Tiie  Russian  herd  Sea  of  Okliotsk,  wliere  they  are  often  found  by 

whalers  in  the  early  spring/  and  also  range  along 
the  Japan  coasts."     This  shows   the  similarity  of  • 
habits  of  these  two  herds,  but  at  the  same  time 
is  further  evidence  that  they  never  intermingle. 

MANAGEMENT  OF  THE  SEAL  ROOKERIES. 

« 

RUSSIAN   MANAGEMENT. 

After  the  discovery  of  the  Pribilof  Islands 
several  Eussian  fur  companies  sent  expeditions 
thither  for  the  purpose  of  procuring  seal  skins 
and  annually  great  numbers  were  taken.  When 
the  Eussian  American  Company  came  into  pos- 
session of  these  valuable  rookeries  in  1799,1116 
unlimited  slaughter  ceased  and  a  limitation  was 
placed  upon  the  number  to  be  taken.  Becoming 
more  familiar  with  the  condition  and  habits  of 
the  animals,  especially  their  habit  of  polygamy, 
a  further  limitation  was  enforced  providing  that 
male  seals  alone  should  be  killed,  but  no  limita- 
tion was  fixed  as  to  the  age  of  such  males,  the 
skins  being  procured  from  bulls,  bachelors,  and 
grey  pups  alike,  the  demands  of  the  Chinese 
market  being  the  principal  guide  as  to  the  class 
taken.     Toward  the  close  of  the  Eussian  occu- 

^  Charles  Brjant,  Vol.  TI,  p.  4. 

■^  Report  of  American  Bei-ing  Sea  Commissioners,  poaf^  p.  323. 
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pation,  however,  the  taking  of  grey  pups  was 
practically  stopped,  except  for  food  and  seal  oil, 
and  the  bachelor  seals  supplied  nearly  all  the 
skins  taken  on  the  islands.^  Under  the  general 
protective  system  adopted  by  Eussia  for  seal  life 
and  the  restrictions  added  from  time  to  time,  the 
seal  herd  continued  to  increase"  until  the  Mana- 
gers of  the  Eussian  American  Company  consid- 
ered it  possible  and  expedient  to  take  seventy- 
thousand  skins  from  St.  Paul  Island  without 
danger  of  depleting  the  seal  population/  The 
Aleuts,  who  had  been  brought  to  the  islands 
when  the  Company  first  came  into  possession  of 
the  rookeries,  had  throusfh  generations  of  exper- 
ience  become  expert  in  the  handling  and  taking 
of  seals  and  discriminating  between  the  kill  able 
and  non-killable  classes ;  so  that  the  annual 
quota  of  skins  was  procured  with  the  least  possi- 
ble waste  of  life  and  disturbance  of  the  breedino- 
seals. 

^  Letter  from  Board  of  Administration  of  Russian  American  Com- 
pany to  Chief  Manager  Voyevodsky,  dated  April  24,  1854,  Vol.  I, 
p.  82. 

2  Letter  from  the  Chief  Manager  to  the  Board  of  Administration  of 
the  Russian  American  Company,  dated  January  13, 1859  ;  Vol.  I,  p. 
86 ;  also  same  to  same,  dated  October  7,  1857,  Vol.  I,  p.  84. 

•*  Letter  from  tlie  Chief  Manager  of  the  Russian  American  Colonies 
to  Mr.  Milovidof,  Manager  of  St.  Paul  Island,  dated  May  1,  1864, 
Vol.  I,  p.  89. 
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THE  SLAUGHTER  OF  18C8. 


When  the  United  States  came  into  possession 
of  these  Islands  bv  the  cession  of  1867,  it  was 
impossible  immediately  to  formulate  an  admin- 
istrative system  for  all  portions  of  the  territory 
then  so  little  known  and  so  distant  from  the  seat 
of  gov^ernment.  The  year  1868  was  one  of  inter- 
regnum at  the  Pribilof  Islands.  Prof.  W.  H. 
Dall  visited  them  that  vear.  and  briefly  de- 
scribes  the  state  of  affairs  there  existino-.  He 
says  :  "  During  my  visit  to  St.  George  Island  in 
1868  this  vast  territory  of  Alaska  had  just  fallen 
into  the  possession  of  the  United  States,  and  the 
Government  had  not  vet  fairlv  established  more 
than  the  beginninj^  of  an  orc^anization  for  its 
manao'ement  as  a  whole,  without  mentionino-  such 
details  as  the  Pribilof  Islands.  In  consequence 
of  this  state  of  affairs,  private  enterprise  in  the 
form  of  companies  dealing  in  furs  had  established 
numerous  sealing  stations  on  the  islands  during 
1868.  During  my  stay,  except  on  a  single 
occasion,  the  driving  from  the  hauling  grounds, 
the  killing  and  skinning,  was  done  by  the  natives 
in  the  same  manner  as  wdien  under  the  Eussian 
rule,  each  competing  party  paying  them  so  much 
per  skin  for  their  labor  in  taking  them.  Despite 
the  very  bitter  and  more  or  less  unscrupulous  com- 
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petition  among  the  various  parties,  all  recognized 
the  importance  of  preserving  the  industry  and 
protecting  the  breeding  grounds  from  molestation 
and  for  the  most  part  were  guided  by  this  con- 
viction."^ There  being,  however,  no  limitations 
as  to  numbers,  about  two  hundred  and  fortj^ 
thousand  bachelor-  seals'  skins  were  taken  that 
vear  from  the  Pribilof  Islands.^  The  same  vear 
the  United  States  Government  had  sent  an  ao-ent 
to  these  islands,  who  unfortunately  was  delayed 
and  compelled  to  winter  at  Sitka."* 

AMERICAN   MANAGEMENT. 

The  following  spring  (1869)  the  Government 
agent,  Dr.  H.  H.  McTntyre,  and  a  revenue  vessel, 
under  command  of  Capt.  John  B.  Henriques,* 
reached  the  islands,  and  immediately  took  pre- 
cautions to  protect  the  seal  herd  from  molesta- 
tion  ;  especial  care  being  taken  to  prevent  the 
breeding  seal  from  being  disturbed.  The  dogs 
on  the  islands  were  killed,  and  the  firearms  of  the 
natives  were  taken  possession  of  by  the  Govern- 
ment officials,  in  order  that  neither  might  terrify 
the  occupants  of  the  rookeries.^     After  these  pre- 

1  Vol.  TI,  p.  23. 

2  George  R.  Adams,  Vol.  II,  p.  157. 

3  T.  F.  Morgan,  A^ol.  II,  p.  63. 

4  H.  H.  Mclntyre,  Vol.  II,  p.  47. 

'  J.  A.  Henriqiies,  Vol.  II,  p.  31 ;  Charles  Bryant,  Vol.  II,  p.  8. 
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cautions  the  United  States  took  up  tlie  consid- 
eration of  the  most    advantageous   manner   of 
working  the  seal  industry. 
The  lease  of  1870.      Yarious    recommendatious    and    suggestions 

were  made  to  the  Congress  of  the  United  States 
in  relation  to  this  matter,  but  after  a  thorough 
and  careful  examination  of  the  various  methods 
proposed  the  most  expedient  was  found  to  be 
the  leasinof  of  the  islands  to  a  single,  reliable 
company,  under  the  immediate  supervision  and 
control  of  agents  of  the  United  States  Treasury 
Department  duly  appointed  for  that  purpose. 
Pursuant  to  such  investigation  and  conclusion, 
the  Congress  of  the  United  States  on  Juiy  1, 
1870,  passed  an  act  accordingly,^  and  in  August, 
1870,  Mr.  Bout  well,  Secretary  of  the  Treasury, 
advertised  for  bids  for  the  lease  of  the  "  seal 
fisheries  "  for  twent}"  years.  Of  fourteen  bids^ 
offered  by  different  companies  and  associations, 
that  of  the  Alaska  Commercial  Company,  with  a 
capital  of  ^2,000,000,  was  accepted  by  the  Treas- 
ury as  the  one  best  fitted  to  promote  "the  interests 
of  the  Government,  the  native  inhabitants,  the 
parties  heretofore  engaged  in  the  trade,  and  the 
protection  of  the  seal  fisheries;'  as  required 
by   the    act   of   July    1,    1870.^      The   method 

'  U.  S.  stats,  at  Large,  Vol.  XVI,  c.  189. 

"  K.  K.  Doc.  No.  108,  Forty-first  Congress,  pp.  5-9. 

•^  H.  E.  Doe.  No.  108,  Fortj-first  Congress,  pp.  19,  20. 
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of  manao^ino;  the  rookeries  thus  established  Terms  of  lease. 
allowed  the  lessees  to  take  one  hundred  thou- 
sand male  seals  over  one  year  old  during  the 
months  of  June,  July,  September,  and  October 
of  each  year,  prohibiting  the  use  of  firearms 
or  other  methods  tending  to  drive  awav  the  seals 
from  the  islands  and  the  killing  of  seals  in  the 
water.  In  consideration  for  the  skins  thus 
obtained  the  lessees  covenanted  to  pay  to  the 
Treasury  of  the  United  States  annually  fift}^- 
five  thousand  dollars  as  rental  of  said  islands,  a 
revenue  tax  or  duty  of  two  dollars  upon  each 
fur-seal  skin  taken  and  shipped  by  them,  and 
the  further  sum  of  sixty-two  and  one-half  cents 
for  each  fur-  seal  skin  taken  ;  also  to  furnish, 
free  of  charore,  the  inhabitants  of  the  islands  of 
St.  Paul  and  St.  George  annually  twenty-five 
thousand  dried  salmon,  sixty  cords  firewood,  a 
sufficient  quantity  of  salt  and  preserved  meat ; 
also  to  maintain  a  school  on  each  island  for  at 
least  eight  months  in  each  year,  and  not  to  sell 
any  distilled  spirits  or  spirituous  liquors  on  said 
islands.^  The  lease  thus  granted  was  more 
advantageous  to  the  Government  of  the  United 
States  and  the  inhabitants  of  the  Pribilof  Islands 
than  the  terms  of  leasing  provided  for  in  the  act 

^  Lease  to  Alaska  Commercial  Company,  Vol.  I,  p.  104. 
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Terms  of  lease.         of  July  1,1870/  aii(l  far  11] ore  favorable  than 

tlie  lease  of  the  Commander  and  Eobben  islands 
granted  by  the  Eussiaii  Government  to  the  same 
company  in  187 J. ^ 

Anendment      of      On  the  24th  of  Marcli,  1874,an  act  amendatory 

of  the  act  of  July  1,  1870,  was  passed  by  Con- 
gress, by  which  the  Secretary  of  the  Treasury 
was  given  authority  to  designate  the  months  in 
which  seals  might  be  taken  on  the  islands  and 
the  number  to  be  taken  thereon  ;^  thus  placing 
the  immediate  control  of  the  killinc^  in  the  hands 
of  the  Government  officials,  with  power  to  modify 
and  reduce  the  quota  allowed,  at  any  time  when 
it  was  deemed  necessary  for  the  protection  of 
seal  life  upon  the  islands.  It  is  evident,  there- 
fore, that  the  United  States  has  taken  the  greatest 
precautions  to  limit  the  number  killed  in  such  a 
way  as  to  preserve  the  seal  herd  from  depletion. 

imestigation     of      The  Origin  and  practical  workings  of  the  lease 

of  1870  were  made  the  subject  of  an  elaborate 
investigation  in  1876  by  the  Committee  of  Ways 
and  Means  of  the  Forty-fourth  Congress,  who  re- 
ported that  in  their  opinion  the  terms  of  the  lease 
were  highly  favorable  to  the  Government  and 


^  Report  No.  G23,  House  of  Representatives,  Forcy-fourtli  Con- 
gress, first  session,  p.  8. 

"  Report  No.  623,  House  of  Rcj^rescntatives,  Forty-fourth  Con- 
gress, first  session,  p.  7. 

^  U.  S.  Stats,  at  Large,  Vol.  XVI I,  c.  C4,  p.  24. 
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all  parties  concerned  ;  and  that "  the  contract  as    investigation     of 

made  was  the  best  disposition  of  this  interest  that 

could  have  been  made,  for  it  is  certain  that  it  has 

resulted  in  the  receipt  of  a  very  large  revenue 

to  the  Treasury  and  in  an  amelioration  of  the 

physical  and  moral  condition  of  the  natives."^ 

In  a  subsequent  investigation  in  1888,  by  the     investigation     of 
Committee  on  Merchant  Marine  and  Fisheries  of 
the  Fiftieth  Congress  the  same  conclusion  was 
reached,  the  report  stating : 

"  That  the  Alaska  Commercial  Company  has 
fully  performed  its  contract  with  the  Government 
and  has  contributed  largely  to  the  support,  main- 
tenance, comfort,  and  civilization  of  the  inhab- 
itants, not  only  of  the  seal  islands,  but  also  to 
those  of  the  Aleutian  Islands,  Kadiak,  and  the 
mainland."^ 

Both  the  above-mentioned  committees  also  Methods  of 
took  into  consideration  the  method  of  administer- 
ing the  seal  rookeries  as  established  by  the  act  of 
July  1,  1870.  One  of  the  three  following  means 
must  of  necessity  have  been  adopted  for  the 
management  of  the  islands,  viz,  (1)  leasing  to  a 
company ;  (2)  making  the  rookeries  free  to  the 
public  ;  or  (3)  the  Government  itself  working  the 
rookeries. 


man- 


^  Eeport  No.   623,  House  of  Representatives,  Forty-fourth   Con- 
gress, first  session,  p.  12. 

2  H.  R.  No.  3883,  Fiftieth  Congress,  second  session,  p.  xxiii. 
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Unlicensed   work-      TliG  secoiicl    coiirse  would    coiicedecllv  liave 

ing  impracticable. 

resulted  in  the  extermination  of  the  Alaska  seal 
herd  in  a  very  short  time,^  as  it  has  in  all  cases 
where  seal  killing  has  been  general  and  unlim- 
ited." 
AVorking  by  Gov-      The  third  method,  direct  management  by  the 

ernment       impracti-  "^ 

cable.  Government,  was  also  deemed  impracticable  to 

the  committees  who  investigated  the  question. 
The  committee  of  Congress  in  1876  reported  that 
in  their  judgment  the  Government  could  not 
advantageously  assume  charge  itself  of  the  seal 
industry  and  did  wisely  to  intrust  it  to  the  Alaska 
Commercial  Company.^  The  committee  of  Con- 
gress which  made  a  thorough  examination  of  the 
question  in  1888  reported  :  "  All  these  witnesses 
(those  examined  by  the  committee)  concur  in 
testifying  to  the  wisdom  of  the  existing  law  on 
the  subject,  and  favor  the  retention  of  the  pres- 
ent system.  All  other  existing  rookeries  are 
managed  substantially  in  the  same  way  by  the 
different  Governments  to  which  they  belong,  all 
following  the  lead  of  Eussia,  who  managed  and 
protected  our  rookeries  by  a  similar  method  from 
their  discovery  until  their  transfer  to  the  United 

1  Senate  Doc.  No.  48,  Forty-fourth  Congress,  first  session,  p.  4. 
-  Post,  p.  218. 

■*  Report  No.    623,  House    of  Representatives,  Forty-fourth  Con-, 
gress,  first  session,  p.  12. 
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States.     It  did  not  require  the  testimony  of  wit-     Working  by  Gor- 

ernment       impracti- 

nesses  to  convince  tlie  committee  that  the  Gov-  cable, 
ernment  itself  could  not  successfully  manage  this 
business."^  It  is  evident  from  the  nature  of  the 
industry  that  in  case  the  sealing  on  the  islands 
should  be  managed  directly  hj  the  Government 
the  opportunities  for  fraud  and  theft  are  very 
great  on  the  part  of  the  agents,  who  under  the 
act  of  1870  are  prohibited  from  being  in  anyway 
connected  or  interested  in  the  industry  ;  as  it  is 
now  the  lessees  and  agents  are  restraints  upon 
each  other.  Further,  the  business  requires  ex- 
pert knowledge  of  seal  habits,  the  market,  and 
the  transactions  pertaining  to  the  sale  of  the 
skins,  necessitating  the  presence  of  agents,  not 
only  on  the  islands,  but  in  San  Francisco  and 
London,  who  are  thoroughly  conversant  with 
these  points.  Immediate  Government  manage- 
ment is  at  once  seen  to  be  impracticable  under 
these  circumstances  and  the  present  method 
employed  to  be  the  only  feasible  one. 

The  careful  investigations  made  by  the  Con-    Workings  of  the 

^  ^  lease  of  1870. 

gressional  committees  showed  that  the  Alaska 
Commercial  Company  had  fulfilled  the  terms  of 
the  lease  in  all  respects  according  to  the  require- 

^  Report   No.  3883,  House  of  Representatires,  Fiftieth  Congress, 
second  session,  p.  xxiii. 
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Workings  of   the  meiits  of  tlie  Act  of  1870:^  that  in  compliance 

lease  of  1870.  ,  \ 

with  the  terms  of  the  lease  (many  of  which  are 
not  contained  in  the  Act  of  1870)  the  lessees 
furnished  the  inhabitants  of  the  islands  with  a 
large  number  of  commodious  dwellings,  without 
charging  rent,  and  making  free  repairs  ;^  built 
them  two  free  schools  f  kept  stores  at  which  goods 
were  sold  at  low  prices  ;^  supplied  them  with 
free  provisions,  medicines,  and  medical  attend- 
ance f  established  and  maintained  for  them  a 
savings  bank,  with  a  total  of  over  forty  thousand 
dollars  of  deposits,®  and  j)roliibited  the  sale  of 
intoxicating  liquors  on  the  islands.^ 

CONDITION    OF   THE   NATIVES. 

The  improvement  in  the  condition  of  the 
natives  of  the  Pribilof  Islands  is  one  of  the 
marked  features  of  the  benefit  which  has  resulted 

^  Report  No.  623,  House  of  Representatives,  Forty-fourth  Congress, 
first  session,  p.  11  ;  Report  No.  3S83,  House  of  Representatives, 
Fiftietli  Congress,  second  session,  p.  xxiii. 

-  Report  No.  623,  House  of  Repre^tentatives,  Forty-fourth  Con- 
gress, first  session,  p.  30  ;  Report  No.  3883,  House  of  Representatives, 
Fiftieth  Congress,  second  session,  pp.  31,  32. 

^  Report  No.  623,  House  of  Representatives,  Forty-fourth  Con- 
gress, first  session,  pp.  30,  33;  Report  3883,  House  of  Representatives, 
Fiftieth  Congress,  second  session,  p.  31. 

■*  Report  No.  G23,  House  of  Rapveseiitatives,  Forty- fourth  Congress, 
first  session,  p.  30,  JSo.  3883,  House  of  Representatives,  Fiftietli  Con- 
gress, second  session,  p.  32. 

•'  Same  Report,  p.  30. 

"      „  „        p.  31. 

„        p.  32. 
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from  the  management  of  these  islands  under  the 
system  adopted  in  1870  by  the  Congress  of  the 
United  States. 

When  the  United  States  Government  assumed     Under  the  Kussian 

Company. 

control  of  the  territorv  of  Alaska  the  condition 
of  these  natives  was  wretched  in  the  extreme, 
the  Eussian  American  Company  having  neglected 
their  welfare  and  forced  them  into  practical 
slavery.  Capt.  Bryant,  who  had  an  opportunity 
to  observe  their  condition  prior  to  active  occupa- 
tion of  the  islands  bv  the  United  States,  de- 
scribes  and  compares  the  situation  of  the  natives 
under  Russian  manao^ement  and  under  the  svstem 
inaugurated  by  the  United  States.  His  testi- 
mony on  this  point  is  as  follows  : 

"  When  I  first  visited  the  seal  islands,  in  1869, 
the  natives  were  living  in  semisubterranean 
houses  built  of  turf  and  such  pieces  of  driftwood 
and  whalebones  as  they  were  able  to  secure  on 
the  beach.  Their  food  had  been  prior  to  that 
time  insufficient  in  variety  and  was  comprised  of 
seal  meat  and  a  few  other  articles  furnished  in 
meager  quantity  by  the  Eussian  Fur  Company. 
They  had  no  fuel  and  depended  for  heat  upon 
the  crowding  together  in  their  turf  houses,  sleep- 
ing in  the  dried  grasses  secured  upon  the  islands. 

'•  Forced  to  live  under  these  conditions,  they 
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Under  the  Russian  could  Hot  of  course  make  progTess  towards  civili- 

zation.  There  were  no  facilities  for  transporting 
skins  ;  they  were  carried  on  the  backs  of  the 
natives,  entaihng  great  labor  and  hardship. 

Under   American      a  Yqj^j  sqqh  after  the  islands  Came  into  the  pos- 

control.  ^  ^ 

session  of  the  American  Government  all  this  was 
changed.  Their  underground  earthen  lodges 
were  replaced  by  warm,  comfortable  wooden  cot- 
tages for  each  family;^  fuel,  food,  and  clothing 
were  furnished  them  at  prices  twent3^-five  per 
cent  above  the  wholesale  price  of  San  Francisco  ; 
churches  were  built  and  schoolhouses  maintained 
for  their  benefit,  and  everything  done  that  would 
insure  their  constant  advancement  in  the  wav 
of  civilization  and  natural  progress.  Instead  of 
being  mere  creatures  of  the  whims  of  their  rulers 
they  were  placed  on  an  equal  footing  with  white 
men  and  received  by  law  a  stipulated  sum  for 
each  skin  taken,  so  that  about  forty  thousand 
dollars  was  annually  divided  among  the  inhab- 
itants of  the  two  islands.  In  place  of  the  skin- 
clad  natives  living  in  turf  lodges,  which  I  found 
on  arriving  on  the  island  in  1869,  I  left  them  in 
1877  as  well  fed,  as  well  clothed,  and  as  well 


^  See  photograph,  Vol.  II,  p.  95,  showing  Village  of  St.  Paulin  3870 
and  in  1891  ;  and  ])hotographs  of  natives,  Vol.  II,  pp.  8,  70,  133. 
Letter  from  Cliief  Manager  Furuhelm  to  the  Board  of  Administra- 
tion of  the  Russian  American  Company,  dated  July  IG,  1863 ;  Vol.  I, 
p.  88. 
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housed  as  the  people  of  some  of  our  New  Eng-     Under    American 

control. 

land  villages.  They  had  school  facilities,  and 
on  Sunday  they  went  to  service  in  their  pretty 
Greek  church,  with  its  tastefully  arranged  inte- 
rior; they  wore  the  clothing  of  civilized  men  and 
had  polish  on  their  boots.  All  these  results  are 
directly  traceable  to  the  seal  fisheries  and  their 
improved  management."^ 

In  this  comparison  of  condition  and  in  the  improvement. 
marked  improvement  following  the  American 
occupation,  Dr.  H.  H.  Mclntyre  also  gives  a 
graphic  account,  which  is  substantially  the  same 
as  the  one  above  quoted."  Mr.  Samuel  Falconer 
who  reached  the  islands  in  1870,  and  remained 
until  1877,  gives  an  account  of  the  condition  in 
which  he  found  the  natives  and  the  great  change 
which  took  place  while  he  was  located  at  the 
islands.  He  says  :  "  When  I  came  there  they 
were  partially  dressed  in  skins,  living  in  filthy, 
unwholesome  turf  huts,  which  were  heated  by 
fires  with  blubber  as  fuel ;  they  were  ignorant  and 
extremely  dirty.  When  I  left  they  had  exchanged 
their  skin  garments  for  well-made,  warm  woolen 
clothes  ;  they  lived  in  substantial  frame  houses 
heated  by  coal  stoves  ;  they  had  become  cleanl}^, 
and  the  children  were    attending  school    eight 


»  Vol.  II,  p.  8. 
2  Vol.  II,  p.  599, 


[315] 
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Improvement.       inoiiths  of  the  year/     They  were  then  as  well  off 

as  well-to-do  workingmen  in  the  United  States, 
but  received  much  larger  wages.  .No  man  was 
compelled  to  work,  but  received  pay  through  his 
chief  lor  the  work  accomplished  by  him.  A  na- 
tive could  at  any  time  leave  the  islands,  but  their 
easy  life  and  love  for  their  home  detained  them. 
When  I  first  went  there  (1870)  the  women  did  a 
good  share  of  manual  labor,  but  when  I  came 
away  (1877)  the  hard  work  was  done  by  the 
men.  I  do  not  recall  a  single  instance  in  history 
where  there  has  been  such  a  marked  chancre  for 
the  better  by  any  people  in  such  a  short  time  as 
there  has  been  in  the  Pribilof  Islanders  since  the 
United  States  Government  took  control  of  these 
islands."^  Evidence  might  be  multiplied  on  this 
point,  but  the  foregoing  testimony  of  eye-witnesses 
of  the  relative  conditions  of  the  natives  under  the 
Eussian  Company  and  again  under  that  of  the 
American  Government  is  sufficient  to  show  that 
the  management  of  the  Pribilof  Islands  by  the 
United  States  has  raised  the  inhabitants  in  a  few 
years  from  a  state  of  ignorance,  wretchedness, 
and  semibarbarism,  which  seventy  years  of  the 
Eussian  Company's  occupation  had  failed  to 
alleviate,  to  a  condition  of  liberty  and  civiliza- 

'  See  photograph  of  School,  Vol.TT,  pp.  9, 163. 
2  Yol.  II,  p.  162. 
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tion,  wliich  Europe  and  America  need  not  feel    improvement, 
ashamed  to  find  among  their  citizens.*" 

The  civil  government  of  the  islands  is  provided    a  o  r  e  r  n  m  en  t 

agents. 

for  by  sections  1973-1976  of  the  Eevised  Statutes 
of  the  United  States/  under  which  the  agent 
and  his  assistants  are  practically  the  governors 
of  the  islands.  They  have  the  entire  control  of 
the  natives,  protect  them  from  the  impositions  of 
the  lessees'  agents,  if  such  are  attempted,  and 
see  that  the  supplies  required  by  law  for  their 
sustenance  are  provided.  The  handling  of  the 
seals  on  the  islands,  being  entirely  done  by  the 
natives,  is  directly  under  the  supervision  of  the 
Government  agents. 

With  the  expiration  of  the  Alaska  Commercial  i^ease  of  ]890. 
Company's  lease  the  United  States  Treasury 
Department  again  advertised  for  and  received 
ten  formal  bids,  which  were  carefully  considered, 
and  in  1890  the  Government  leased  the  seal 
islands  for  another  period  of  twenty  years  to  the 
2)resent  lessees,  the  North  American  Commer- 
cial Company,  which  was  decided  to  be  the 
most  advantageous  bidder  for  the  Government. 

*  N.B. — It  slionld  be  observed  that  the  affidavits  of  natives  on  the 
Pribilof  Islands  are  signed  by  them,  and  that  they  have  not  simply 
"  made  their  cross,"  as  would  be  the  method  eniployed  by  many 
citizens  of  the  civilized  nations  of  the  world. 

^Vol.  I,  p.  98. 


[315]  L  2 
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Comparison  of      All  examination  of  the  lease  now  in  force  will 

sliow  that  it  is  not  only  more  favorable  to  the 
Government,  but  also  to  the  inhabitants  of  the 
islands  than  the  former  lease^  in  the  following 
respects  :  (1)  The  rental  is  ^60,000  instead  of 
$55,000 ;  (2)  the  tax  per  skin  is  $9.62^,  instead 
of  $2,621;  (3)  80  tons  of  coal  are  to  be  fur- 
.  nished  the  natives,  instead  of  60  cords  of  wood; 
(4)  the  quantity  of  salmon,  salt,  and  other  pro- 
visions to  be  furnished  to  them  can  be  fixed  by 
the  Secretary  of  the  Treasury;  (5)  the  company 
is  to  furnish  to  the  natives  free  dwellings,  a 
church,  physicians,  medicines,  employment,  and 
care  for  the  sick,  aged,  widows,  and  children;  (6) 
instead  of  100,000  seals  per  year,  the  company 
can  take  only  60,000  during  the  first  year  of  the 
lease,  and  thereafter  the  catch  is  to  be  subject  to 
the  regulations  of  the  Secretary  of  the  Treasury. 
Under  this  lease  it  is  difficult  to  see  how  the 
United  States  could  have  a  more  complete  control 
over  the  seal  industry  on  the  islands,  even  if  it 
took  the  entire  management  of  the  business. 
Leasim?  under  such  terms  chives  the  Government 
absolute  power  in  fixing  the  quota  according  to 
the  condition  of  the  herd,  and  at  the  same  time 
avoids  the  details  of  management  and  disposing 

^  Lease  to  North  American  Commercial  Company ;  Vol.  T,  p.  106. 
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of  tlie  skins,  wliicli  are  tlie  especial  difficulties  in    Comparison      of 

lea?es. 

the  way  of  the  United  States  working  the  rook- 
eries itself.  The  course  thus  adopted  by  the 
United  States  seems  as  free  from  criticism  or 
improvement  as  any  that  can  be  suggested/ 

THE    SEALS. 

Having  reviewed  the  general  management  of 

the  Pribilof  Islands  as  it  pertains  to  the  United 

States  Government  and  the  native  islanders,  the 

next  point  for  consideration  is  the  management 

of  the  seal  herd,  the  methods  employed  in  taking 

the  seals,  and  the  results  of  these  practices  upon 

the  number  and  condition  of  the  herd. 

The  peculiar  nature  and  fixed  habits  of  the    Control  and   do- 
mestication, 
seal  make  it  an  animal  most  easy  of  control  and 

management.     A  herd  of  seals  is  as  capable  of 

being  driven,  separated,  and  counted  as  a  herd 

of  cattle  on  the  plains.-^      In  fact,  they  much 

resemble    these    latter    in    the    timidity  of   the 

females  and  the  ferocity  of   the    males.      One 

example  of  the  ease  with   which  they  can  be 

controlled  is  mentioned  bv  Mr.  Falconer,  who 

speaks  of  a  herd  of   three    thousand   bachelor 

seals  being  left  in  charge  of  a  boy  after  they 

^  See  favorable  criticism  of  the  methods  employed  in  *'  Handbook 
of  the  Fishes  of  New  Zealand,"  page  235. 

2  H.  N.  Clark,  Vol.  IT,  p.  159  ;  "  Handbook  of  the  Fishes  of  New 
Zealand,"  page  235. 
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Control   and  do-  liad  been  driven  a  short  distance  from  the  hauling 

mestication,  ^ 

grounds/  Mr.  Henry  N.  Clark,  who  was  for  six 
years  (1884-1889)  in  the  employ  of  the  Alaska 
Commercial  Company  and  in  charge  of  the 
"  sealing  gang  "  on  St.  George  Island,  and  who 
is  therefore  especially  competent  to  speak  of  the 
possibilities  of  driving  and  handling  the  seals, 
says :  ''I  was  reared  on  a  farm  and  have  been 
familiar  from  boyhood  with  the  breeding  of 
domestic  animals,  and  particularly  with  the  rear- 
ing and  management  of  young  animals,  hence 
the  comparison  of  the  young  seals  with  the 
young  of  our  common  domestic  species  is  most 
natural.  From  my  experience  with  both  I  am 
able  to  declare  positively  that  it  is  easier  to 
manage  and  handle  young  seals  than  calves 
or  lambs."  Large  numbers  of  the  former  are 
customarily  driven  up  in  the  fall  by  the  natives 
to  kill  a  certain  number  for  food,  and  all  could 
be  '  rounded  up  '  as  the  prairie  cattle  are  if  there 
was  any  need  for  doing  so.^  All  the  herd  so 
driven  are  lifted  up  one  by  one  and  examined  as 
to  sex,  and  while  in  this  position  each  could 
be  branded  or  marked  if  necessary.     If  the  seal 

1  Vol.  II,  p.  162.     See  also  J.  C.  Redpath,  Vol.  II,  p.  152. 

2  gee  also  John  Fratis,  Vol.  II,  p.  109. 

•>  See  also  Watson  C.  AUis,  Vol.  IT,  p.  98. 
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rookeries  were  my  personal  property  I  should     Control   and  do- 

mesfcication. 

regard  the  task  of  branding  all  the  young  as  no 
more  difficult  or  onerous  than  the  branding:  of 
all  ni}''  calves  if  I  were  engaged  in  breeding 
cattle  upon  the  prairies."^  The  foregoing  state- 
ment as  to  the  possibility  of  branding  the  young 
seals,  is  supported  by  others  equally  experienced 
in  seal  life  in  the  islands.^  Dr.  Mclntyre,  so 
long  experienced  in  the  handling  of  seals,  says ' 
that  "  they  are  as  controllable  and  amenable  to 
good  management  upon  the  islands  as  sheep  and 
cattle,"^  and  several  other  witnesses  make  like 
affirmations.*  Chief  Anton  Melovedoff,  already 
mentioned,  states  that  •'  it  is  usually  supposed 
that  seals  are  like  wild  animals.  That  is  not  so. 
They  are  used  to  the  natives  and  will  not  run 
from  them.  The  little  pups  will  come  to  them, 
and  even  in  the  fall,  when  they  are  older,  we 
can  take  them  up  in  our  hands  and  see  whether 
they  are  males  or  females.  We  can  drive  the 
seals  about  in  little  or  large  bands  just  as  we 
want  them  to  go,  and  they  are  easy  to  manage."^ 

^ ':  ^  Vol.  II,  p.  159. 

'  Charles  Bryant,  Vol.  IT,  p.  5  ;  S.  M.  Wasliburn,  Vol.  II,  p.  156; 
II.  V.  Fletcher,  Vol.  II,  p.  105  ;  George  H.  Temple,  Vol.  II,  p.  153. 

^  Vol.  II,  p.  53. 

4  J.  M.  Morton,  Vol.  II,  p.  69 ;  Leon  Sloss,  Vol.  II,  p.  91 ;  H.  V. 
Fletcher,  Vol.  II,  p.  106 ;  George  H.  Temple,  Vol.  II,  p.  153 ;  Gus- 
tave  Niebaum,  Vol.  II,  p.  77  ;  John  Armstrong,  Vol.  II,  p.  2. 

•'  Vol.  II,  p.  145. 
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Control   and   do-  Several  other  Pribilof  islanders  and  white  men 

mcstication. 

long  resident  there  make  similar  statements.^ 

This  peculiar  susceptibility  to  control  has  also 
been  and  is  recognized  bv  such  a  well-known 
scientist  as  Dr.  E.  von  MiddendorfF,  of  Eussia, 
who,  in  a  letter  dated  May  6/18,  1892,  says  : 
"  This  animal  is  of  commercial  importance  and 
was  created  for  a  domestic  animal,  as  I  pointed 
out  many  years  ago.  (See  my  '  Siberian  Jour- 
ney,' Yol.  IV,  Part  i,  p.  846.)  It  is,  in  fact,  the 
most  useful  of  all  domestic  animals,  since  it  re- 
quires no  care  and  no  expense  and  consequently 
yields  the  largest  net  profit."^ 

T?eguiations  for  This  powcr  of  domcsticatiou  has  made  it  pos- 
sible to  discriminate  most  carefully  between  the 
classes  of  seals  killed  and  to  enforce  rules  and 
regulations  for  the  general  management  of  the 
herd.  Bear- Admiral  Sir  M.  Culver  Seymour,  in 
a  dispatch  to  the  British  Admiralty,  says  :  "  The 
seals  killed  by  the  Alaska  Commercial  Company 
are  all  clubbed  on  land,  where  the  difference  of 
sex  can  easily  be  seen.'"^ 

Pvotecti'on  o"      The  first  regulation  enforced  by  the  Govern- 

ment  of  the  United  States  was  that  no  female 

1  John  Fratis,  Vol.  II,  p.  109  ;  Daniel  Webster,  Vol.  II,  p.  182 ;  J. 
C.  Redpatli,  Vol.  II,  p.  152  ;  Simeon  Melovedoff,  Vol.  II,  p.  147. 

2  Letter  of  Dr.  E.  von  MiddendorfE,  Vol.  I,  p.  431. 

^  British  Blue  Book,  U.  S.  No.  3  (1890),  C-6131,  p.  4. 
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seals  should  be  killed/  Capt.  Moulton,  for  eight  Protection  of 
years  assistant  Treasury  agent  on  the  islands, 
says  :  ''No  female  is  ever  killed,  and  it  is  very 
seldom  a  female  is  driven."^  Samuel  Falconer 
assistant  Treasury  agent  on  the  islands  frcTm 
1870  to  1876,  states  that  not  more  than  two 
female  seals  a  season  were  driven  on  St.  George 
Island,  and  that  he  believed  those  were  barren 
cows  which  had  hauled  up  with  the  bachelors.^ 
If  a  female  seal  was  killed  either  intentionally  or 
accidentally,  the  employe  was  fined.^  This  regu- 
lation preserves  the  producing  sex,  is  not  only 
observed  by  the  native  sealers  on  the  Pribilof 
Islands,  but  the  need  of  strictly  conforming 
thereto  is  fully  realized  as  a  means  of  preservation 
of  the  species.  Karp  Buterin,  the  chief  of  the 
natives  on  St.  Paul  Island,  who  was  born  on  the 
islands,  and  is  the  most  intelligent  of  the  natives,^ 
says  :  "  I  know,  and  we  all  know,  if  we  kill  cows 
the  seals  soon  die  out  and  we  would  have  no  meat 
to  eat :  and  if  anyone  told  me  to  kill  cows  I  would 
say  no  !  If  I  or  any  of  my  people  knew  of  any- 
one killing  a  cow,  we  would  go  and  tell  the 

^  Louis  Kimmel,  Vol.  II,  p.  173  ;    George  Wardman,  Vol.  II,  p, 
178  ;  H.  G-.  Otis,  Vol.  II,  p.  86;  Anton  Melovedoff,  Vol.  II,  p.  142. 

2  Vol.  II,  p.  72 ;  Daniel  Webster,  Vol.  II,  p.  181. 
J.  C.  Eedpath,  Vol.  II,  p.  149. 

3  Vol.  II,  p.  162. 

4  Anton  Melovedofe,  Vol.  II,  p.  139. 
^  Milton  Barnes,  Vol.  II,  p.  102. 
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Protection  of  Government  officer."  ^     And  Mr.  C.  L.  Fowler, 

females. 

who  has  been  employed  on  the  islands  since  1879, 
says  that  nothing  offends  the  natives  quicker  than 
to  have  a  female  killed.^  With  the  cooperation 
of  the  natives,  who  alone  do  the  driving  and  kill- 
ing, violation  of  this  regulation  is  impossible. 
Another  evidence  of  the  strictness  with  which 
this  rule  is  enforced  is  the  testimony  of  furriers 
to  the  fact  that  the  skins  of  female  seals  are  never 
seen  among  those  taken  on  the  Pribilof  Islands.^ 

The  kiiiabie  class.       ^hc  class  of  scals  allowcd  to  be  killed  are  the 

nonbreeding  maAes  from  one  to  five  years  of 
age  which  "  haul  out  upon  the  hauling  grounds 
remote  from  the  breeding  grounds."^  The 
handling  of  this  class  of  seals  because  of  their 
separation  from  the  "  breeders  "  causes  the  least 
possible  disturbance  to  the  seals  on  the  breeding 
grounds.^ 

Disturbance      of      Bcsidcs  this    the  most  stringent  rules  have 

been  and  are  enforced  by  the  Government  to 
prevent  any  disturbance  of  the  breeding  seals. ^ 
Capt.    W.    C.    Coulson,    of    the   United   States 

^  Vol.  II,  p.  103. 

2  Vol.  II,  p.  25. 

•*  Q-.  C.  Lampson,  Vol.  II,  p.  565.  See  also  favorable  comment  on 
the  wisdom  of  this  regulation  in  "  Handbook  of  the  Fisheries  of  New 
Zealand,"  p.  236. 

^  J.  Stanley  Brown,  Vol.  II,  p.  16  ;  T.  F.  Morgan,  Vol.  II,  p.  62. 

•^  J.  Stanley  Brown,  Vol.  II,  p.  16  ;  Daniel  Webster,  Vol.  II,  p.  183. 

•"•  Charles  Bryant,  Vol.  IT,  p.  8  ;  S.  N.  Buynitsky,  Vol.  II,  p.  22. 
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Eevenue  Marine  Service,  who  visited  the  islands  Disturbance  of 
in  1890  and  1891,  says:  "All  firearms  were 
forbidden  and  never  have  been  used  on  these 
islands  in  the  killing  and  taking  of  seals  ;  in  fact, 
unusual  noise,  even  on  the  ships  at  anchor  near 
these  islands,  is  avoided.  Visiting  the  rookeries 
is  not  permitted  only  on.  certain  conditions,  and 
anything  that  might  frighten  the  seals  is  avoided. 
The  seals  are  never  killed  in  or  near  the  rook- 
eries, but  are  driven  a,  short  distance  inland  to 
grounds  especially  set  apart  for  this  work.  I  do 
not  see  hovf  it  is  possible  to  conduct  the  sealing 
process  with  greater  care  or  judgment."^  Fire- 
arms are  not  permitted  to  be  used  on  the  islands 
from  the  time  the  first  seal  lands  until  the  close 
of  the  season.^ 

The  number  of  seals  allowed  to  be  killed  Nmnber  killed, 
annually  by  the  lessees  was,  from  1871  to  1889 
inclusive,  one  hundred  thousand,^  but  this  num- 
ber is  variable  and  entirely  within  the  control  of 
the  Treasury  Department  of  the  United  States.* 
In  1889  Charles  J.  Gofi*,  then  the  Government 
agent  on  the  islands,  reported  to  the  Department 
that  he  considered  it  necessary  to  reduce  the 

1  Vol.  II,  p.  414. 

2  J.  C.  Kedpath,  Vol.  II,  p.  150. 

;» J.  Stanley  Brown,  Vol.  II,  p.  18  ;  H.  (^.  Otis,  Vol.  II,  p.  85. 
'    •*  J.  Stanley  Brown,  Vol.  II,  p.  16. 
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Number  killed.  quota  of  skiiis  to  be  taken  in  1890.^  The  Gov- 
ernment at  once  rednced  tlie  number  to  sixty 
thousand  and  ordered  the  kilhnn:  of  seals  to  cease 
on  July  20/  The  20th  of  July  was  fixed  upon 
because  in  former  years  the  taking  of  seals  had 
practically  ceased  at  that  time,  the  breeding 
grounds  and  hauling  grounds  being  up  to  that 
time  entirely  distinct  and  separate,  and  because 
during  the  period  from  June  1  to  July  20  the 
skins  were  in  the  most  marketable  condition.^ 
The  killing  of  a  portion  of  the  surplus  male  life 
is  undoubtedly  a  benefit  to  the  herd,  as  it  is  with 
other  domestic  and  polygamous  animals.  For  it 
has  always  been  found  that  such  an  act  increases 
the  number  of  the  progeny.^  The  American 
Commissioners  also  demonstrate  by  the  diagrams 
attached  to  their  report,  which  are  explained  in 
the  body  of  the  document,  that  a  large  portion  of 
the  young  male  seals  can  be  killed  without  reduc- 
ing or  affecting  the  normal  birth  rate.*  The 
United  States  Government  formerly  allowed  the 
natives  to  kill  a  few  thousand  male  pups  for 
food,  but  such  killing  has  been  prohibited.^ 

1  Vol.  II,  p.  112. 

2  H.  a.  Otis,  Vol.  TI,  p.  86. 

3  Leon  Sloss,  Vol.  II,  p.  92 ;  Grustave  Niebaum,  Vol.  IT,  p.  77 ;  J.  C. 
Redpath,  Vol.  II,  p.  152. 

"*  Report  of  American  Bering  Sea  Commissioners,  post,  p.  356. 
^  J.  Stanley  Brown,  Vol.  II,  p.   18  ;     see  Regulations,   Vol.  I,  p. 
103. 
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The  manner  of  taking  seals  on  the  islands  is  Manner  of  taking, 
conducted  with  the  greatest  care  and  precau- 
tions^ and  is  directly  under  the  supervision  of  the 
Government  agents.^  The  methods  employed 
have  been  the  same  for  twenty  years,'^  without 
variation,*  and  it  is  the  universal  testimony  of 
all  acquainted  with  the  methods  employed  that 
they  can  not  be  improved  upon.^  The  natives, 
who  are  the  only  persons  who  ever  drive  or 
handle  the  seals,^  start  out  between  2  and  G 
o'clock  in  the  morning  when  the  weather  is  cool 
and  there  is  the  least  liability  of  overheating  the 
seals  {^  separating  a  small  herd  of  bachelors  from 
those  occupying  a  hauling  ground  they  drive 
them  inland.^  A  hauling  ground  after  a  drive  is 
given  several  days  of  rest  and  as  a  seal  let  go 
from  the  killing  grounds  always  returns  to  the 
same  hauling  grounds,  it  has  plenty  of  time  to 
recuperate  before  being  driven  again.^ 

The  herd  is  then  driven  as  slowly  as  possible    Driving, 
while  still  keeping  the  animals  in  motion.'^     Ag- 

'  Charles  Bryant,  Vol.  II,  p.  8  ;  M.  C.  Erskine,  Vol.  TI,  p.  422  :  W. 
C.  Coulson,  Vol.  II,  p.  414. 

2  B.  F.  Scribner,  Vol.  II,  p.  89  ;  J.  H.  Moulton,  Vol.  IT,  p.  72. 

=<  W.  S.  Hereford,  Vol.  II,  p.  36. 

^  H.  H.  Mclntjre,  Vol.  II,  p.  45. 

s  S.  Falconer,  Vol.  II,  p.  161. 

^  W.  C.  Coulson,  Vol.  II,  p.  414  ;  Samuel  Falconer,  Vol.  II,  p.  161 ; 
Simeon  Melavidolf,  Vol.  II,  p.  209. 

'  W.  B.  Taylor,  Vol.  II,  p.  176. 

«  S.  N.  Buynitsky,  Vol.  II,  p.  21. 

^  Daniel  Webster,  Vol.  II,  p.  182. 
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Driving.  gie  Kusliin,  native  priest  on  St.  Paul  Island,  says  : 

"  The  seals  are  never  driven  at  a  greater  speed 
than  one  mile  in  three  hours ;  and  the  men  who 
do  the  driving  have  to  relieve  each  other  on 
the  road  because  they  travel  so  slow  they 
get  very  cold."^  Other  native  seal  drivers  and 
officials  on  the  islands  also  speak  of  the  slow- 
ness of  the  driving.^  At  suitable  intervals  the 
herd  is  halted  and  seals  of  the  unmarketable 
age  are  allowed  to  separate  themselves  from 
the  rest  and  return  to  the  water .^  The  greatest 
care  has  always  been  taken  not  to  overheat 
the  animals  during  a  "  drive,"  because  the  effect 
is  very  injurious.^  Louis  Kimmel,  assistant 
Treasury  agent  in  1882  and  1883,  says  :  "  In 
every  case  of  a  seal  being  killed  on  the  '  drive  ' 
I,  as  Government  agent,  imposed  a  line  in  order 
that  they  might  be  more  careful  in  the  future."^ 
Frequent  stops  are  made  to  allow  the  seals  to 
rest  and  cool  off.^  A  drive  is  never  undertaken 
while  the  sun  is  shining,'^  and  if  the  sun  unex- 
pectedly comes  out  the  drive  is  immediately  aban- 

1  Vol.  II,  p.  129. 
-  J.  C.  Redpath,  Vol.  II,  p.  150. 
^  Charles  Bryant,  Vol.  II,  p.  8. 

4  Samuel  Falconer,  Vol.  II,  p.  162 ;  J.  H.  Moulton,  Vol.  II,  p.  72. 
^  Vol.  II,  p.  173. 
«  J.  H.  Moulton,  Vol.  II,  p.  72. 

7  J.  H.  Moulton,  Vol.  II,  p.  72  ;    A.  P.  Loud,  Vol.  II,  p.  38;  John 
Fratis,  Vol.  II.  p.  107;  Watson  C.  Allis,  Vol.  II,  p.  97. 
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doned  and  the  seals  allowed  to  return  to  the  water.  ^  Driving. 
The  natives  understand  how  much  fatigue  can 
be  endured  by  the  seals  and  the  kind  of  weather 
suitable  for  "  drivinsf,""  therefore  the  number  of 
seals  killed  by  overdriving  or  by  smothering  was 
very  inconsiderable  at  all  times;**  J.  C.  Eedpath, 
who  has  since  1875  been  one  of  the  lessees' 
agents  on  the  islands,  says :  '•  As  the  regulations 
require  the  lessees  to  pay  for  every  skin  taken 
from  seals  killed  by  the  orders  of  their  local 
assents,  and  as  the  skin  of  an  overheated  seal  is 
valueless,  it  is  only  reasonable  to  suppose  that 
they  would  be  the  last  men  living  to  encourage 
or  allow  their  employes  to  overdrive  or  in  any 
manner  injure  the  seals/'*  Mr.  Wardman  says  : 
"  Seals  are  rarely  killed  by  overdriving."^  Mr. 
Buynitsky  says  he  never  saw  a  single  seal  killed 
by  overdriving,^  and  Capt.  Moulton  states  that 
"  a  very  few  seals  die  during  a  '  drive,'  amount- 
ing;to  a  very  small  fraction  of  one  per  cent,  of 
those  driven.  And  in  nine  cases  out  of  ten  of 
those  accidentally  killed  by  smothering,  the  skins 

1  Samuel  Falconer,  Vol.  II,  p.  162 ;  J.  H.  Moulton,  Vol.  II,  p.  72 ; 
B.  F.  Scribner,  Vol.  II,  p.  90 ;  John  Fratis,  Vol.  II,  p.  107. 

2  W.  C.  Coulson,  Vol.  II,  p.  414. 
^  H.  II.  Mclntyre,  Vol.  II,  p.  45. 
^  Vol.  II,  p.  150. 

5  Vol.  II,  p.  178. 
«  Vol.  II,  p.  21. 


158 


MANAGEMKNT  OF  THE  SEAL  ROOKERIES. 


Driving. 


Overdriving 
redriving. 


are  saved. ^  The  same  statement  as  to  the  re- 
moval of  the  skins  is  stated  by  others,  the  skins 
being  counted  in  the  quota  allowed  to  the  lessees.^ 
In  fact  it  may  be  questioned  whether  any  seals 
are  ever  killed  on  a  ''  drive,"  except  now  and 
then  one  by  smothering/ 
and  The  effects  of  overdriving  and  redriving  (that 
is,  the  repeated  driving  of  the  same  animal 
several  times  during  the  season)  upon  the  seals 
which  from  age  or  condition  are  unfit  for  killing, 
is  of  little  or  no  importance  in  relation  to  seal 
life  on  the  islands.  After  a  "  drive  "  the  haulinsj 
•  ground  is  unmolested  for  several  days  and  the 
seals  let  go  from  the  killing  grounds,  returning 
to  the  same  hauling  grounds  as  is  their  habit, 
have,  therefore,  several  days  to  rest  and  recu- 
peratebefore  undergoing  whatever  extra  exertion 
is  connected  with  being  driven.^  Certainly  no 
male  seal  thus  driven  was  ever  seriously  injured 
or  his  virility  affected  by  such  redriving.^  Mr. 
John  Armstrong,  who  from  1877  to  1886  was 
the  lessees'  agent  on  St.  Paul  Island,  says  :  "  The 
driving  gave  them,  with  rare  exceptions,  very 

1  Vol.  IT,  p.  72.     See  also  A.  P.  Loud,  Vol.  IT,  p.  38. 

-  George  Wardman,  Vol.  II,  p.  178;  Samuel  Falconer,  Vol.  IT,  p. 
162  ;  John  Eratis,  Vol.  II,  p.  107. 

3  John  Eratis,  Vol.  II,  p.  107. 

*»  Daniel  W^ebster,  Vol.  IT,  p.  182. 

^  A.  P.  Loud,  Vol.  IT,  p.  38  ;  Charles  Bryant,  Vol.  IT,  p.  8;  George 
Wardman,  Vol.  IT,  p.  179  ;  Daniel  Webster,  Vol.  IT,  p.  182. 
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little  more  exercise  than  tiiey  appeared  to  take    Overdriving    ani 

redriving . 

•when  left  to  themselves."^  Anton  Melovedoff, 
an  educated  native  of  St.  Paul  Island,  and  for 
seven  years  First  Chief  on  the  island,  after  stating 
the  fact  that  before  the  American  occupation  the 
seals  were  driven  sometimes  twelve  and  one-half 
miles,  says,  "  No  one  ever  said  in  those  days  that 
seals  were  made  impotent  by  driving,  although 
long  drives  had  been  made  for  at  least  fifty 
years. "^  Mr.  Samuel  Falconer,  in  speaking  of 
this  question  of  redriving,  says:  "When  we  con- 
sider that  the  bulls,  while  battling  on  the  rooker- 
ies to  maintain  their  positions,  cut  great  gashes 
in  the  flesh  of  their  necks  and  bodies,  are  covered 
with  gaping  wounds,  lose  great  quantities  of 
blood,  fast  on  the  islands  for  three  or  four  months, 
and  then  leave  the  islands,  lean  and  covered  with 
scars,  to  return  the  following  season  fat,  healthy, 
and  full  of  vigor  to  go  through  again  the  same 
mutilation,  and  repeating  this  year  after  year,  the 
idea  that  driving  or  redriving,  which  can  not 
possibly  be  as  severe  as  their  exertions  during 
a  combat,  can  aifect  such  unequal  vigor  and 
virility  is  utterly  preposterous  and  ridiculous."^ 
Capt.  Moulton,  after  eight  years'  experience  on  the 


»  Vol.  II,  p.  1. 

2  Vol.  II,  p.  142. 

3  Vol.  II,  p.  162.     See  also  Daniel  Webster,  Vol.  II,  p.  183. 
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Oyei'di'iviiiji    and  islaiuls,  states  it  as  his  opinion  that  even  if  a  seal 

rednving.  ■*- 

was  driven  twelve  successive  days  for  the  aver- 
age distance  between  a  hauling  ground  and  a  kil- 
ling ground,  its  virility  would  not  be  at  all 
impaired.^  Mr.  Taylor  says  in  relation  to  injury 
to  the  reproductive  powers  of  the  male  seals  "  it 
would  at  once  be  noticeable,  for  the  impotent 
bull  would  certainly  haul  up  with  the  bachelors, 
having  no  inclination  and  vigor  to  maintain  him- 
self on  the  rookeries."^  The  same  methods  of 
driving  are  employed  on  the  Commander  Islands, 
and  the  rookeries  are  smaller,  necessitating  more 
redriving  and  the  drive  on  Copper  Island  takes 
often  a  day  going  over  a  ridge  seven  hundred  feet 
high  ;  and  yet  this  driving,  so  much  more  severe 
than  on  the  Pribilof  Islands,  has  been  carried  on 
for  over  fifty  years  and  is  sufficient  evidence  that 
redriving  does  not  injure  the  reproductive  force 
of  the  male  seal.^  All  the  drives  on  the  Com- 
mander Islands  are  rougher  and  more  severe  than 
on  the  Pribilof  Islands/  That  this  injury  to  the 
male  portion  of  the  herd  has  not  occurred  is 
evidenced  by  the  testimony  of  many  on  the 
islands  in  later  years,^  and  Mr.  Eedpath,  resident 

'  Vol.  II,  p.  72. 

2  Vol.  n,  p.  177. 

^  C.  F.  Emil  Krebs,  Vol.  II,  p.  196. 

^  N.  B.  Miller,  Vol.  II,  p.  200. 

■'  H.  H.  Mclntyre,  Vol.  II,  p.  45  ;  J.  Stanley  Brown,  Vol.  II,  p.  18 ; 
Daniel  Webster,  Vol.  II,  p.  182  5  .T.  C.  Redpfltb,  Vol.  II,  p.  151;  C. 
L.  Fowler,  Vol.  II,  p.  25. 
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for  seventeen  years  on  the  islands,  adds  :  "  The     Over-driving  and 

re -driving. 

man  is  not  ahve  who  ever  saw  a  six  or  seven 
year  old  bull  impotent."^  The  killing  grounds 
are  located  near  the  water,  so  that  those  seals 
whose  skins  are  unmarketable  can  readily  and 
with  little  exertion  return  to  that  element ;  they 
are  also  established  as  near  the  hauling  grounds 
as  is  possible  without  having  the  odor  from  the 
carcasses  disturb  the  breeding  seals.^  If  it  were 
not  for  this  unavoidable  cause  of  disturbance 
attendant  upon  the  killing  and  skinning  of  the 
animals,  driving  in  any  form  would  not  be 
necessary,  but  as  it  is,  the  killing  must  take  place 
at  some  distance  from  the  hauling  and  breeding 
grounds,  which  compels  a  certain  amount  of 
driving. 

The  improvement  over  the  Russian  methods  is    improvement  over 

Russian   methods    of 

marked  in  this  particular,  for  in  1873^  horses  and  taking, 
mules  were  introduced  by  the  lessees  to  transport 
the  skins  to  the  salt  houses,  previous  to  which 
time  all  this  labor  had  been  done  by  the  natives, 
who  were  the  sole  beasts  of  burden  on  the 
islands  ;*  and,  therefore,  the  killing  grounds  were 
located  much  nearer  to  the  hauling  grounds  than 

1  Vol.  II,  p.  151. 

2  J.  H.  Moulton,  Vol.  II,  p.  72  ;  Daniel  Webster,  Vol.  II,  p.  182. 

3  Charles  Bryant,  Vol.  II,  p.  8. 

''  Letter  from  Chief  Manager  Furnlielm  to  the  Board  of  Adminis- 
tration of  the  Russian  American  Company,  dated  July  16,  1863. 
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Improvement  over  before     tllis    llieaUS    of    transportation    was     pro- 
Russian   methods  of 

t^J^'i"g-  vided.'     Anton  MelovedofF  states  tliat  "in  the 

Eussian  times,  before  1868,  the  seals  were  always 
driven  across  the  island  of  St.  Paul  from  North 
East  Point  (the  largest  of  the  rookeries)  to  the 
village  salt  house,  a  distance  of  twelve  and  one- 
half  miles,  but  when  the  Alaska  Commercial 
'  Company  leased  the  islands  they  stopped  long 
driving  and  built  salt  houses  near  to  the  hauling 
grounds,  so  that  by  1879  no  seals  were  driven 
more  than  two  miles. "^  Other  natives  who  were 
on  the  islands  under  both  American  and  Eussian 
control  also  speak  of  the  shortening  of  the  drives 
by  the  American  lessees.*"^  Under  these  improve- 
ments the  killincf  season  was  reduced  from  three 
or  four  months  under  the  Eussian  occupation  to 
thirty  or  forty  days,^  showing  how  much  Ameri- 
can manao'ement  has  facilitated  the  takino-  of 
seals  and  reduced  the  number  of  days  of  disturb- 
ance to  the  herd.  Kerrick  Artomanoff,  a  native 
born  on  St.  Paul  Island  sixtv-seven  vears  ao-o, 
and  who  has  driven  seals  for  fifty  years  and  was 
chief  for  seventeen  years,  says :  *'  The  methods 

^  J.  H.  Moulton,  Yol.  II,  p.  72  ;  Charles  Bryant,  Vol.  II,  p.  9  ;  IT. 
II.  Mclntjre,  Yol.  II,  p.  45. 

-  Yol.  li,  p.  142. 

■'  Aggie  Kushin,  Yol.  II,  p.  129  ;  Karp  Buterin,  Yol.  II,  p.  104  ; 
Daniel  Webster,  Yol.  II,  p.  182;  J.  C.  Redpath,  Yol.  II,  p.  150; 
Korrick  Artomanoff,  V^ol.  II,  p.  99. 

■*  J.  Slanley  Brown,  Yol.  II,  p.  18. 
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used   by  the  Alaska  Commercial  Company  and  ^  improvement  over 

^        ^  Eussian   methods  of 

the    American    Government   for   the    care   and  ^^^^^s- 
preservation  of  the  seals  were  much  better  than 
those  used  by  the  Eussian  Government."^ 

When  a  "drive"  arrives  at  the  killing  grounds  billing, 
the  animals  are  allowed  to  rest  and  cool  olF;  then 
they  are  divided  into  groups  or  "pods"  of  from 
twenty  to  thirty  ;^  the  killable  seals  are  carefully 
selected,  those  of  three  and  four  years  being  pre- 
ferred;^ the  killing  gang  then  club  those  selected 
allowing  the  remainder  to  return  to  the  water. 

The  skins  are  removed    from  the  carcasses,  ^^ '^^^^"^^  ^^^  '^^^^^^ 
counted  by  the  Government  agent,  salted,  and 
packed  in  "  kenches  "  at  the  salt  houses.      The 
flesh  of   the  seals  is  taken  by  the  natives  for 
food.* 

Under  the  Eussian  manaofement  many  skins ,  in^p^ovemeut    m 

<-*  -^  treating  the  skms. 

were  lost  through  the  drying  process,  and  also 
from  the  glutted  condition  of  the  Chinese  market, 
where  the  neatest  number  of  the  skins  were 
disposed  of  b}^  barter.  Bishop  Veniaminof  says 
(Vol.  I,  p.  296)  that  "in   1803  eight   hundred 

»  Vol.  IT,  p.  99. 

2  Daniel  Webster,  Vol.  11,  p.  182. 

2  H.  H.  Mclntjre,  Vol.  II,  p.  57;  J.  Stanley  Brown,  Vol.  II,  p.  16. 

*  Letter  of  Chief  Manager  Furnhelm  to  the  Board  of  Adminis- 
tration of  the  Russian  American  Company,  dated  July  16,  1863, 
Vol.  I,  p.  88.  A  full  account  of  the  method  of  drying,  sailing 
and  packing  the  skins  is  given  by  Dr.  H.  H.  Mcliityre,  Vol.  II 
p.  57. 
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Improvement    in  thousaud  skius  had  accumulated,  there  being  no 

treating  tlxe  skins.  ,  ^ 

profitable  sale  for  them  at  Kiakhta  (the  Chinese 
market  town),  and  besides  a  large  proportion  of 
the  skins  became  spoiled,  and  more  than  seven 
hundred  thousand  were  burned  or  thrown  into 
the  sea."  But  under  American  control  all  skins 
are  salted,  as  will  be  seen  by  an  examination  of 
the  London  Trade  Sales,  and  there  is  no  waste. 
Increase.  Under  this  careful  management  of  the  United 

States  Government  the  seal  herd  on  the  Pribilof 
Islands  increased  in  numbers,  at  least  up  to  the 
year  1881.  This  increase  was  readily  recognized 
by  those  located  on  the  islands.^  Capt.  Bryant 
says  that  in  1877  the  breeding  seals  had  increased 
to  such  an  extent  that  they  spread  out  on  the  sand 
beaches,  while  in  1870  they  had  been  confined  to 
the  shores  covered  with  broken  rocks.^  Mr.  Fal- 
coner mentions  the  fact  that  in  1871  passages  or 
lanes  were  left  by  the  bulls  through  the  breeding 
grounds  to  the  hauling  grounds,  which  he  ob- 
served to  be  entirely  closed  up  by  breeding  seals 
in  1876,^  and  in  this  statement  he  is  borne  out 
by  the  testimony  of  Dr.  Mclntyre.'*  It  must  be 
remembered  also  in  this  connection    that    two 

«»-»ri»  ■  ■—  I       III  1.   11    ■      ■    ■■     ■        ■■■  ■■         II    ■     I        ■       I    ■     ■  ■      ■         i  ■    i  ^   ■■    ■!  ■■  ■  ...■■■    ■■  ■—  —      I   1^      — ^— !■  I  ■  ,        p 

1  Oustaye  Niebaum,  Vol.  II,  p.  11 ;  H.  W.  Mclntyre,  Vol.  II,  p.  138  ; 
Daniel  Webster,  Vol.  II,  p.  18]  ;  J.  C.  Redpath,  V'ol.  II,  p.  151. 
3  Yoi.  n,  p.  7. 
»  Vol.  II,  p.  161. 
*  V»l.  n,  p.  44. 
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hundred  and  forty  tliousand  male  seals  had  been  Jiurease. 
destroyed  in  1868,  and  that  this  increase  took 
place  in  spite  of  that  slaughter  and  although  one 
hundred  thousand  male  seals  were  taken  annu- 
ally upon  the  islands.^  How  this  increase  could 
be  recognized  has  been  already  mentioned  in  con- 
nection with  the  question  of  estimating  the  number 
of  seals,  and  is  best  shown  by  the  charts  marked 
A  to  K,^  which  have  been  verified  by  those  most 
familiar  with  seal  life  during  that  period  (1870  to 
1881).^  That  this  increase  in  the  seal  herd  was 
undoubtedly  the  result  of  the  methods  and  man- 
agement employed  by  the  American  Government 
is  a  fact  asserted  and  clearly  proved.* 

PECREASB  OP  THE  ALASKAN  SEAL  HERD. 
EVIDENCE   OF   DECREASE. 


From  the  year  1880  to  the  year  1884-85  ^^^^^^ 
the  condition  of  the  rookeries  showed  neither 
increase  nor  decrease  in  the  number  of  seals  on 
the  islands.^     In   1884,  however,  there  was  a 

^  London  Trade  Sales,  Vol.  IT,  p.  585  ;  tables  of  seals  taken,  Vol. 
II,  pp.  127  and  172. 

2  See  portfolio  of  maps  and  charts  and  explanatory  aflidavits  of  H. 
H.  Mclntyre,  Vol.  II,  p.  30;  Charles  Brvant,  Vol.  II,  p.  3;  and  J. 
Stanley  Brown,  Vol.  II,  p.  20. 

:'  H.'h.  Mclntyre,  Vol.  II,  p.  44;  Charles  Bryant,  Vol.  II,  p.  7  ;  T. 
F.  Morgan,  Vol.  II,  p.  64 ;  Samuel  Falconer,  Vol.  II,  p.  167. 

•<  J.  C.  Cantn'cll,  Vol.  II,  p.  408;  H.  a.  Otb,  Vol.  II,  p.  87. 
.   •'  J.  Stanley  Brown,  Vol.  IT,  p.  IK;  J.  K.-Monltou,  Vol.  11,  p.  71 ; 
H.  A.  aiiiden,  Vol.  IT,  p  lOa       -        -  - .    ■  '  ' 
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nation. 


Period   of    stag-  perceptible  decrease  noticed  in  the  seal  herd  at 

the^islands/  and  in  1885  the  decrease  was 
marked  in  the  migrating  herd  as  it  passed  up 
along  the  American  coast,  both  by  the  Indian 
hunters  along  the  coast  '^  and  by  white  seal 
hunters  at  sea.^  Since  that  time  the  decrease 
has  become  more  evident  from  year  to  year,  both 
at  the  rookeries"^  and  in  the  waters  of  the  Pacific 
Ocean  and  Bering  Sea.^  The  Bering  Sea  Com- 
missioners of  both  Great  Britain  and  the  United 
States,  in  their  joint  report,  affirm  that  a  decrease 
has  taken  place  in  the  number  of  the  seal  herd ;  ^ 
so  that  the  simple  fact  is  accepted  by  both 
parties  to  this  controversy.  But  the  time  when 
the  seals  commenced  decreasing,  the  extent  of 
such  decrease,  and  its  cause  are  matters  for  con- 
sideration. 

On  Pribiiof    ii-      The    American   Bering    Sea   Commissioners, 

after  an  exhaustive  examination  of  the  condition 
of  the  rookeries,  as  to  the  evidence  of  their 
former  limits,  and  of  individual  witnesses  who 
had   observed   the  rookeries  for  several  years, 

^  J.  H.  Moulton,  Vol.  II,  p.  11 ;    M.  C.  Erskine,  Vol.  II,  p.  422  ; 
Anton  MelovedofP,  Vol.  II,  p.  139. 

2  Alfred  Irving,  Vol.  II,  p.  387  ;    Eowachup,  Vol.  II,  p.  376  j    N. 
Gregaroff,  Vol.  II,  p.  234. 

3  E.  W.  Littlejohn,  Vol.  II,  p.  457;  A.  McLean,  Vol.  II,  p.  437. 

4  J.  H.  Douglass,  Vol.  TI,  p.  419  ;  M.  C.  Erskine,  Vol.  II,  p.  422  ; 
N.  Mandregin,  Vol.  II,  p.  140. 

°  James  Kennedy,  Vol,  II,  p.  449  ;  Charles  Lutjens,  Vol.  II,  p.  459. 
6  Joint  Report  of  Bering  Sea  Commissioners,  ^'O^,  p.  309. 
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state  that  the  spaces  now  covered  by  seals  are  Oa  Pribiiof  is- 
much  less  m  area  than  formerly,  and  that  a 
marked  yearly  decrease  is  shown  to  have  taken 
place  during  the  last  five  or  six  years/  Karp 
Buterin,  native  chief  of  the  St.  Paul  Islanders, 
who  has  lived  on  the  island  all  his  life,  says : 
'•  Plenty  schooners  came  first  about  eight  or 
nine  years  ago  and  more  and  more  every  year 
since  ;  and  the  seals  get  less  ever  since  schoon- 
ers came ;  and  my  people  kept  saying,  '  No 
cows  !  no  cows  ! '  "-^  Dr.  William  S.  Hereford,  who 
was  resident  physician  on  the  Pribilof  Islands 
from  1880  to  1891,  inclusive,  says:  "It  is  an 
indisputable  fact  that  large  portions  of  the 
breeding  rookeries  and  hauling  grounds  are 
bare,  where  but  a  few  years  ago  nothing  but 
the  happy,  noisy,  and  snarling  seal  families 
could  be  seen  ;  "^  and  Mr.  A.  P.  Loud,  assistant 
Treasury  agent  on  the  islands  from  1885  to 
1889,  says  there  was  a  very  marked  decrease  in 
the  size  of  the  breeding  grounds  from  1885  to 
1889.^  Capt.  Coulson,  of  the  United  States 
Ee venue  Marine,  who  cruised  in  Bering  Sea  in 
1870,  1890,  and  1891,  also  mentions  the  fact 
that  the  decrease  in    one  year  (1890-91)  was 

^  Keport  of  American  Bering  Sea  Commissioners,  'post,  p.  340. 
-  Kurp  Buterin,  Vol.  11,  p.  103  ;  See  also  C.  L.  Fowler,  Vol.  II,  p.  25. 
«  Vol.  II,  p.  3G. 
*  Vol.  II,  p.  33. 
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On   Pribiiof    Is-  very   noticeable/     Commander   Turner,   Eoval 

lands. 

Navy,  in  a  dispatch  to  Eear-Admiral  Hotham, 
dated  on  the  Nymphie  at  Esquimault,  October  8, 
1891,  states  that  "  on  the  largest  rookery,  a  great 
tract  of  land,  which  a  few  years  ago  had  been 
covered  with  seals,  and  the  bowlders  and  rocks 
which  had  been  worn  smooth  by  them,  was 
now  totally  deserted,  and  no  increase  had  been 
observed  on  other  rookeries  to  compensate  for 
this  deficiency."^ 

How  great  has  been  the  decrease  in  the  num- 
ber of  seals  is  most  plainly  shown  by  the  charts 
marked  A  to  K.  The  areas  covered  by  breed- 
ing seals  in  1891,  which  were  carefully  platted 
by  the  Government  surveyor  from  observations 
and  measurements  made  by  him  during  his  sur- 
vey, should  be  compared  with  the  lines  of  increase 
heretofore  mentioned.^  M.  C.  Erskine,  a  sea  cap- 
tain of  twenty-four  years'  experience  in  Alaskan 
waters,  speaks  of  the  scarcity  of  seals  in  Bering 
Sea  in  1890  as  compared  with  the  numbers  seen 
in  former  years. ^  Treasury  Agent  Goff,  who  was 
in  charge  of  the  islands  in  1889  and  1890,  and 
who  had  reported  the  decrease  of  seals  to  the 
Government,  in  consequence  of  which  report  the 

1  VoL  II,  p.  415. 

-  British  Blue  Book,  U.  S.  No.  8  (1892),  C-6635,  p.  113. 

='  Ante,  p.  165. 

*  Vol.  II,  p.  422. 


ETIDENCE  OP  DECREASE. 


169 


number  of  seals  to  be  taken  had  been  reduced  on  PHbUof 
to  sixty  thousand,  and  the  time  for  kiUing  limited 
to  July  20/  says  :  ^*  As  a  result  of  the  enforce- 
ment of  these  regulations  the  lessees  were  unable 
to  take  more  than  twenty-one  thousand  two  hun- 
dred and  thirty-eight  seals  of  the  killable  age,  of 
from  one  to  five  years,  during  the  season  of  1890, 
so  great  had  been  the  decrease  of  seal  life  in  one 
year,  and  it  would  have  been  impossible  to  obtain 
sixty  thousand  skins  even  if  the  time  had  been 
unrestricted."^  He  further  adds  that  the  weather 
in  1890  was  as  favourable  to  seal  driving  as  in 
1889  (when  one  hundred  thousand  skins  were 
taken)  and  the  driving  was  conducted  as  dili- 
gently in  the  latter  year  as  in  the  former.'- 
Besides  the  foregoing  testimony,  the  natives  and 
white  residents  on  the  islands  state  that  the  seals 
began  to  decrease  in  1885  or  1886,  and  that  the 
decrease  has  been  the  most  rapid  in  the  last 
three  years.^ 

Thomas  Gibson,  a  seal  hunter  since  1881,  says 
there  has  been  a  great  decrease  in  the  number 
of  seals  in  the  North  Pacific  and  Bering  Sea  since 


Is. 


Evidence. 


Along  the  coast. 


^  Ante,  p.  153. 

2Vol.  II,  p.  112. 

^  Anton  Melovedoff,  Vol.  II,  p.  143 ;  Aggie  Kushin,  Vol.  II,  p.  128 ; 
Nicoli  Krukoff,  Vol.  II,  p.  132 ;  John  Fratis,Vol.  II,  p.  108  ;  Alexander 
Hansson,  Vol.  II,  p.  116 ;  Daniel  Webster,  Vol.  II,  p.  181  ;  C.  L. 
Fowler,  Vol.  II,  p.  141 ;  Edward  Hughes,  Vol.  II,  p.  37. 
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Along  the  coast,     he  began  hunting/  and  he  is  supported  in  this 

statement  by  James  L.  Carthcut,  captain  of  a 
seahng  vessel  from  1877  to  1887,  Alexander 
McLean,  a  captain  of  a  sealing  schooner  for 
eleven  years,  Daniel  McLean,  also  with  eleven 
years'  experience,  and  many  others.^  Peter 
Brown,  chief  of  the  Makah  Indians  at  Neah  Ba}^ 
in  the  State  of  Washington,  a  tribe  who  from 
lime  immemorial  have  been  expert  seal  hunters 
and  have  through  their  industry  acquired  much 
property^  and  are  among  the  few  civilized  aborig- 
inal tribes  of  North  America,  testifies  to  the 
decrease  in  the  seal  herd/  Hastings  Yethow,  an 
old  Indian  residing  at  Nicholas  Bay,  Prince  of 
Wales  Island,  who  has  hunted  seals  from  boy- 
hood, says  :  "  Since  the  white  men  with  schooners 
began  to  hunt  seal  off  Prince  of  Wales  Island, 
the  seals  have  become  very  scarce  and  unless 
they  are  stopped  from  hunting  seal  they  will 
soon  be  all  gone.  If  the  white  men  are  per- 
mitted to  hunt  seal  much  longer  the  fur-seal  will 
become  as  scarce  as  the  sea-otter,  which  were 
quite  plenty  around  Dixon  Entrance  when  I 
was  a  boy.     The  Indians  are  obliged  to  go  a 

1  Vol.  II,  p.  432. 

-  G.  Fogel,  Vol.  II,  p.  424 ;  Gr.  Isaacson,  Vol.  II,  p.  440 ;  James 
Sloan,  Vol.  II,  p.  477  ;  J.  D.  McDonald,  Vol.  II,  p.  266 ;  Louis  Culler, 
Vol.  ir,  p.321. 

2  Vol.  II,  p.  378. 

-» Ibid.,  pp.  377,  378. 
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long  way  for  seal  now,  and  often  return  after  two  -^i^ng  the  coast, 
or  three  days'  hunt  without  any."^  George 
Skultka,  chief  of  the  Hyda  Indians  at  How- 
kan,  says  ;  "  There  are  no  seals  left  now ;  they 
are  most  all  killed  off.""  Chief  Frank,  Second 
Chief  of  the  Kaskan  Indians,  states  that  "  fur-seal 
are  not  as  plenty  as  thev  used  to  be  and  it  is 
hard  for  the  Indians  to  catch  any,"  and  closes  his 
testimony  with  the  words,  ''  there  is  one  thing 
certain,  seals  are  getting  scarce."^  Thomas 
Lowe,  a  seal  hunter  belonging  to  the  Clallam 
tribe,  Vassili  Feodor,  a  native  hunter  of  the  vil- 
lage of  Soldovoi  in  Cook's  Inlet,  and  many  other 
Indians  living  along  the  coast  from  the  Straits 
of  Juan  de  Fuca  to  Cook's  Inlet,  make  the  same 
assertion/  That  this  decrease,  in  respect  to 
which  the  evidence  is  so  unanimous  from  every 
point  of  observation,  was  not  caused  by  any 
change  in  the  methods  emplo3^ed  on  the  islands 
has  already  been  shown  by  the  testimony  of 
numerous   reliable   witnesses,  who   prove   that 


^  Vol.  II,  p.  303 ;  See  also  Chief  Thomas  Skowl,  Vol.  II,  p.  300 ; 
Smith  Natch,  Vol.  II,  p.  299 ;  Nashtou,  Vol.  II,  p.  298 ;  Eobert 
JCooko,  Vol.  II,  p.  296. 

2  Vol.  II,  p.  290. 

=*  Vol.  II,  p.  280. 

'^  Alfred  Irving,  Vol.  II,  p.  387  ;  Circus  Jim  (Neah  Bay),  Vol.  II,  pp. 
380,381;  Weckenunesch  (Barclay  Sound),  Vol.  II,  p.  311;  Martin 
Singay  (SitkaBay),  Vol.  II,p.  268;  Kinkooga  (Yakutat  Bay),  Vol. 
II,  p.  240;  Mike  Kethusduck  (Sitka  Bay),  Vol.  II,  p.  262;  Echon 
(Shakan)  Vol.  II,  p.  280  ;  Simeon  Chin-koo-tin  (Sitka  Bayj,  Vol.  II, 
p.  257. 
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Along  the  coast,     there  was  no  change  in  the  manner  of  handling 

and  taking  the  seals  in  the  last  decade  from  that 
employed  in  former  years,  during  which  the  seal 
herd  materially  increased/ 

CAUSE. 

Lack  o£  male  life      js[or  was  this  marked  decrease  chargeable  to 

not  the  cause.  *-" 

the  fact  that  there  were  not  sufficient  males  to 
serve  the  females  resorting  to  the  islands."  Mr. 
J.  C.  Eedpath,  already  quoted  as  one  thoroughly 
familiar  with  seal  life  on  the  islands,  says  :  "  A 
dearth  of  bulls  on  the  breeding  rookeries  was  a 
pet  theory  of  one  or  two  transient  visitors,  but  it 
only  needed  a  thorough  investigation  of  the  rook- 
eries to  convince  the  most  skeptical  that  there 
were  plenty  of  bulls  and  to  spare,  and  that  hardly 
a  cow  could  be  found  on  the  rookeries  without 
a  pup  at  her  side."^  Karp  Buterin,  Head  Chief 
of  the  natives  of  St.  Paul  Island,  says :  "  Plenty 
of  bulls  all  the  time  on  the  rookeries,  and  plenty 
bulls  have  no  cows.  I  never  seen  a  three-year- 
old  cow  without  a  pup  in  July ;  only  two-year- 
olds  have  no  pups."*  Agent  GofF  particularly 
testifies  that  although  the  lessees  had  much  diffi- 

1  Ante,  p.  164. 

'  J.  Stanley  Brown,Vol.  II,  p.  18  ;  Anton  Melovedoff,  Vol.  II,  pJ42  ; 
Daniel  Webster,  Vol.  II,  p.  1«l . 
■'  Vol.  II,  p.  15J . 
•^  Vol.  II,  p.  104.  .      ; 


CAUSE.  17o 

culty  to  procure  their  quota  in  1889,  a  sufficient    Lack  of  male  life 

not  the  cause. 

number  of  males  were  reserved  for  breeding 
purposes/  Col.  Joseph  Murray,  assistant  agent 
on  the  islands  in  1890,  and  still  holding  that 
position,  says  :  "  I  saw  nearly  every  cow  with  a 
pup  by  her  side  and  hundreds  of  vigorous  bulls 
without  any  cows."^  And  this  statement  is  sup- 
ported by  Mr.  J.  Stanley  Brown,  who  was  on  the 
islands  in  1891.^  Maj.  W.  H.Williams,  the  pres- 
ent agent  of  the  United  States  Government  on 
the  Pribilof  Islands,  and  who  held  that  position  in 
1891,  says:  "During  the  season  of  1891  nearly 
every  mature  female  coming  upon  the  rookeries 
gave  birth  to  a  young  seal ;  and  there  was  a  great 
abundance  of  males  of  sufficient  age  to  again  go 
upon  the  breeding  grounds  that  year,  as  was 
shown  by  the  inability  of  large  numbers  of  them 
to  secure  more  than  one  to  five  cows  each,  while 
quite  a  number  could  secure  none  at  all."*  ^ggi^ 
Kushin,  for  several  years  assistant  priest  in  the 
Greek  Catholic  Church,  and  resident  on  St.  Paul 
Island  since  1867,  says:  "We  noticed  idle,  vigor- 
ous bulls  on  the  breeding  rookeries  because  of  the 
scarcity  of  cows,  and  I  have  noticed  that  the  cows 
have  decreased  steadily  every  year  since  1886, 

1  Vol.  II,  p.  112. 

2  Vol.  II,  p.  74. 
=5  Vol.  II,  p.  14. 
*  Vol.  II,  p.  94. 
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Lack  of  male  life  but  iiiore  particularly  so  in  1888,  1889,  1890,  and 

not  the  'jaiise. 

.1891."^  And  the  fact  that  the  conflicts  took 
place  between  the  bulls  on  the  rookeries  in  1890 
and  1891  is  sufficient  to  show  that  virile  males 
were  not  lacking.^  It  has  also  been  shown  that 
the  decrease  in  the  seals  took  place  primarily 
among  the  female  portion  of  the  herd. 
Raids  on  rooiior-es      Eaids  upou  the  rookcries,  or    the    unlawful 

not  the  cause. 

killing  of  seals  on  the  islands  by  unauthorized 
persons,  though  injurious  to  seal  life,^  have 
played  no  important  part  in  the  history  of  the 
rookeries,  and  the  few  thousand  skins  thus 
secured  never  affected  the  number  of  the  seal 
herd  to  any  extent.-  The  American  Commis- 
sioners after  asserting  that  the  number  of 
seals  killed  by  raiders  is  very  inconsiderable, 
continue  :  '•  It  is  also  difficult  for  one  familiar 
with  the  rookeries  and  the  habits  of  the  seal  to 
conceive  of  a  raid  beins:  made  without  its 
becoming  known  to  the  officers  in  charge  of  the 
operations  upon  the  islands.  The  '  raid  theory,' 
therefore,  may  be  dismissed  as  unworthy,  in  our 
judgment,  of  serious  consideration."^  Mr.  Stanley 

'  Vol.  II,  p.  128.  See  also  John  Eratis,  Vol.  II,  p.  109 ;  H.  N. 
Clark,  Vol.  II,  p.  159 ;  Daniel  Webster,  Vol.  II,  p.  181. 

'^  Report  of  American  Bering  Sea  Commissioners,  post,  p.  349. 

^  H.  H.  Mclntyre,  Vol.  II,  p.  46 ;  T.  E.  Morgan,  Vol.  II,  p.  65. 

^  W.  B.  Taylor,  Vol.  II,  p.  177  ;  J.  H.  Moulton,  Vol.  II,  p.  72  ;  H. 
H.  Mclntyre,  Vol.  II,  p.  46  ;  Aggie  Kushin,  Vol.  II,  p.  128;  Jolin 
Fratis,  Vol.  II,  p.  108. 

^  Report  of  American  Bering  ►Sea  Commissioners,  post,  p.  378. 
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Brown,  in  considering  this  question,  and  after  a    Raids  on  rookeries. 

not  the  cause. 

careful  examination  of  the  statistics  relating 
thereto,  says :  "  The  inhospitable  shores,  the 
exposure  of  the  islands  to  surf,  the  unfavorable 
climatic  conditions,  as  well  as  the  presence  of 
the  natives  and  white  men,  will  always  prevent 
raids  upon  the  islands  from  ever  being  frequent 
or  effective."^  A  further  evidence  of  the  infre- 
quency  of  such  marauding  is  clearly  shown  by 
the  affidavit  of  Mr.  Max  Heilbronner,  Secretary 
of  the  Alaska  Commercial  Company^  as  compiled 
from  the  records  of  said  company,^  and  the  state- 
ment compiled  by  the  Treasury  Department 
from  the  reports  of  their  agents  during  Ameri- 
can occupation,  there  being  but  sixteen  such 
invasions  reported.^  If  other  raids  had  taken 
place  besides  these,  the  fact  would  certainly 
have  been  known  on  the  islands,  as  their  efiect 
would  have  been  seen  on  the  breeding  grounds 
in  the  shape  of  dead  carcasses  of  pups  and  other 
seals/  The  difficulty  of  landing  upon  the  rook- 
eries ■  without  being  discovered  is  also  made 
evident  from  the  ineffectual  efforts  of  predatory 
vessels  to  land  men  on  the  islands,  which  are 

»  J.  Stanley  Brown,  Vol.  II,  p.  18. 

-  Max  Heilbronner's  statement,  Vol.  II,  pp.  112-127. 

^  Treasury  Department,  statement  of  raids.  Vol.  II,  p.  519. 

4  Anton  Melovedoff,  Vol.  II,  p.  143. 

[315]  N 


176  DECREASE  OF  THE  ALASKAN  SEAL  HERD. 

Raids  on  rookeries  described  by    members    of  the   crews  of  such. 

not  the  cause. 

vessels/ 
Management     of      If,  then,  this  marked  decrease  in  the  Alaskan 

rookeries      not      the 

t-anse.  scaL  herd  has  not  been  caused  by  the  way  the 

seals  are  handled  or  killed  upon  the  islands,  nor 
by  a  lack  of  male  life  resulting  from  excessive 
destruction  of  bachelor  seals  by  the  lessees  of 
the  seal  rookeries  with  the  consent  of  the  Govern- 
ment of  the  United  States,  nor  by  the  depreda- 
tions of  marauding  parties  upon  the  islands, 
another  cause  of  destruction  must  be  sought. 
Excessive    killing      It  is  admitted  by  all  parties  to  this  controversy 

the  admitted  cause.  i  •  i         a  i      i 

that  a  decrease  has  taken  place  in  the  Alaskan 
seal  herd  which  has  been  "the  result  of  excessive 
killing  by  man.""  The  acts  of  man  in  destroy- 
ing seal  life  can  be  performed  either  upon  the 
islands  which  the  seals  have  chosen  for  their 
home  or  in  the  waters  of  the  Pacific  Ocean  or 
Bering  Sea,  while  the  herd  is  performing  its 
annual  migration  or  during  its  stay  at  the  islands. 
That  such  destruction  of  the  species  on  the 
Pelagic  scaling  the  islauds  lias  uot  causcd  the  great  decrease  in  the 

-sole  cause.  -,  c  i     ^  iti  i  ^i 

number  oi  seals  has  alreadv  been  shown ;  there 
remains,  therefore,  but  one  other  possible  cause, 
namely,  the  killing  of  seals  during  their  migra- 

1  Joseph  Grymes,  Vol.  II,  p.  434  ;  Peter  Duff  j,  Vol.  II,  p.  421. 

^  Joint  Report  of  the  American  and  British  Commissioners,  2^osf,  p. 
309. 
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tion  or  in  the  waters   adjacent  to  the  islands;     Pelagic  sealing  the 

sole  cause. 

m  other  words,  the  sole  cause  oi  the  present 
depleted  condition  of  the  Alaskan  seal  herd  is 
open-sea   sealing.      This  is  shown  particularly 
from  the  fact  that  the  decrease  has  been  prin- 
cipally in  the  female  portion  of  the  seal  herd/ 
which  will  be  shown  later  to  form  from  eighty 
to  ninety  per  cent,  of  the  pelagic  catch.-     That     opinions, 
such  is  the  cause  of  decrease  is  the  concurrent 
opinion  of  a  great  number  of  witnesses,  Indians 
and  whites,  of  many  occupations  and  of  varied 
experience.     The  American  Bering  Sea  Commis-    American  commis- 
sioners,  alter  a  careiul  and  exhaustive  examma- 
tion  into  the  question  of  decrease,  report  the  cause 
to  be   pelagic  sealing.^     Dr.  J.  A.  Allen,  after    Dr.  Alien, 
examining  and    duly  weighing  the  sources    of 
information,   American,  British,  and  Canadian, 
declares  it  to  be  his  opinion  that  pelagic  sealing 
has  been  the  sole  cause  of  the  great  decrease 
in  the  Alaskan  seal  herd.^     Such  witnesses  as    Experts. 
Thomas     F.     Morgan,    H.    H.    Mclntyre,     and 
others,  of   twenty  years'    experience   with  the 
Alaskan  herd  and  thoroughly  conversant  with 
all  the  conditions  and  phases  of  seal  life,  state 

^  Report  of  Ame  ricau  Bering  Sea  Commissioners  and  the  witnesses 
examined  by  them,  post,  p.  341 ;  Karp  Buterin,  Vol.  II,  p.  103. 
^  Report  of  American  Bering  Sea  Commissioners,  post,  p.  367. 
^  Report  of  the  American  Bering  Sea  Commissioners;  post,  p.  379. 
4  Article  by  Dr.  Allen,  Part  III,  Vol.  I,  p.  410. 
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Experts.  the  sole  cause  of  the  decrease  to  be  pelagic  seal- 

ing.^ Capt.  Daniel  Webster,  already  mentioned, 
and  one  of  the  most,  if  not  the  most,  expe- 
rienced white  man  in  seal  habits  and  life,  after 
mentioning  the  increase  of  seals  from  1870  to 
1880  and  the  rapid  decrease  from  1884  to  1891, 
says:  ''In  my  judgment  there  is  but 'one  cause 
for  that  decline  and  the  present  condition  of  the 
rookeries,  and  that  is  the  shotgun  and  rifle  of 
the  pelagic  hunter,  and  it  is  my  opinion  that  if 
the  lessees  had  not  taken  a  seal  on  the  islands 
for  the  last  ten  years  we  would  still  find  the 
breeding  grounds  in  about  the  same  condition 
as  they  are  to-day,  so  destructive  to  seal  life  are 
the  methods  adopted  by  these  hunters."^  Dr. 
W.  S.  Hereford,  with  eleven  years'  experience  on 
the  seal  islands,  says :  *'  I  made  the  conditions 
of  seal  life  a  careful  study  for  years,  and  I  am 
firmly  of  the  opinion  their  decrease  in  number 
on  the  Pribilof  Islands  is  due  wholly  and  entirely 
to  hunting  and  killing  them  in  the  open  sea."*' 
Charles  F.  Wagner,  who  was  located  at 
Unalaska  in  1871,  and  has  been  a  fur  trader 
since  1874  to  the   present   time,  says:  "lam 

1  T.  F.  Morgan,  Vol.  II,  p.  65;  H.  H.  Mclntjre,  Vol.  II,  p.  46  j 
Gustare  Niebautn,  Vol.  II,  p.  203. 

2  Vol.  II,  p.  184. 

3  Vol.  II,  p.  36. 
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sure  the  decrease  is  caused  by  the  killing  of  Experts. 
females  in  the  open  sea.'^^  (It  will  be  shown 
later  in  discussing  the  method  and  catch  of  open- 
sea  sealing  vessels  that  a  large  percentage  of  the 
seals  thus  taken  are  females.)^  Prof.  W.  H.  Dall, 
the  well  known  scientist  and  author,  says  :  "  It  is 
evident  that  the  injury  to  the  herd  from  the  kill- 
ing of  a  single  female,  that  is,  the  producer,  is  far 
oTeater  than  from  the  death  of  a  male,  as  the  seal 
is  polj^gamous  in  habit ;  the  destruction  to  the 
herd,  therefore,  is  just  in  proportion  to  the  de- 
struction of  female  life.  Killing  in  the  open 
waters  is  peculiarly  destructive  to  this  animal."^ 

A  large  number  of  Indians  along  the  Pacific  Indian  lumtcrs. 
coast  from  Oregon  to  the  passes  of  the  Aleutian 
Islands,  whose  depositions  are  appended  hereto, 
are  unanimous  in  declaring  the  cause  of  decrease 
in  the  seal  herd  to  be  open-sea  sealing  as  it  has 
been  conducted  for  the  past  six  or  seven  years. 
Evan  Alexandroff,  priest  at  Soldovoi  in  Cook's 
Inlet,  unites  with  several  native  seal  hunters  of 
that  locality  in  stating  that  "  fur-seals  were  for- 
merly much  more  plentiful,  but  of  late  years  are 
becoming  constantly  scarcer.  This  is,  we  think, 
owing  to  the  number  of  vessels  engaged  in  hunt- 

1  Vol.  II.  p.  212. 

2  Tost,  p.  196. 

3  W.  H.  Dall,  Vol.  II,  p.  24. 
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Indian  iiimters.     ing  tliem  at  sea."^     Nicoli  Apokche,  a  native  fur 

trader  at  Fort  Alexander,  Cook's  Inlet,  says : 
"  Fur  seals  were  formerly  observed  in  this  neigh- 
borhood in  great  numbers,  but  of  late  years 
they  have  been  constantly  diminishing,  owing  to 
the  large  numbers  of  sealing  vessels  engaged  in 
killing  them,"^  and  his  affidavit  is  signed  by 
several  other  natives  of  that  region  engaged  in 
seal  hunting.  Peter  Brown,  the  old  chief  of  the 
Makah  Indians,  already  quoted,  says  :  "  White 
hunters  came  here  about  five  or  six  years  ago 
and  commenced  shooting  the  seals  with  guns, 
since  which  time  they  have  been  rapidly  decreas- 
ins:  and  are  becoming  very  wild."^  Ellabash, 
another  Indian  of  the  same  tribe,  confirms  this< 
statement  in  the  following  words :  "  Seals  are 
not  so  plentiful  now  as  they  were  a  few  years- 
ago.  They  began  to  decrease  about  fiye  or  six 
years  ago.  A  good  many  years  ago  I  used  to 
capture  seals  in  the  Stra-its  of  Juan  de  Fuca,  but 
of  late  years,  since  so  many  schooners  and  white 
men  have  come  around  here  shooting  with  guns, 
that  only  a  few  come  in  here  and  we  do  not 
hunt  in  the  Straits  any  more.  I  used  to  catch 
forty  or  fifty  seals  in  one  day,  and  now  if  I  get 

1  Vol.  II,  p.  229. 

2  Vol.  II,  p.  224. 

3  Peter  Brown,  Vol.  IT,  p.  378. 
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six  or  seven  I  would  have  great  luck.  I  have  to  Indian  imnters. 
ao  a  long  distance  to  get  seals  now.  Seals  are 
wild  and  afraid  of  an  Indian.  They  have 
become  so  since  the  white  man  and  the  trader 
began  to  shoot  them  with  shotguns  and  rifles. 
In  a  short  time  there  will  be  no  seals  left  for  the 
Indian  to  kill  with  the  spear. "^  Watkins,  also  a 
Makah  Indian,  who  has  hunted  seals  for  forty 
years  in  a  canoe  off  Cape  Flattery,  after  men- 
tioning the  decrease  in  the  seals,  says :  "  So 
manv  schooners  and  white  men  are  huntino-  them 
with  guns  all  along  the  coast  that  they  are  get- 
ting all  killed  off.""  Many  other  members  of  the 
same  and  other  tribes  also  add  their  testimony 
that  the  cause  of  decrease  in  the  mioratino; 
herd  is  due  to  pelagic  sealing  by  white  men.^ 

Numerous  pelagic  sealers  also,  in  spite  of  their  White  sealers, 
interest  being  contrary  to  such  a  conclusion,  ad- 
mit, not  only  the  decrease  in  the  number  of  seals, 
but  that  such  decrease  has  been  caused  by  those 
engaged  in  their  occupation.  Frank  Johnson,  for 
ten  years  a  seal  hunter,  on  being  asked  the  ques- 
tion to  what  he  attributed  the  decrease,  replied: 
"  The  increase  of  the  fleet  and  killing  of  all  the 

1  Vol.  II,  p.  385. 

2  Vol.  II,  p.  395. 

3  Ishka,  Vol.  II,  p.  388 ;  Wispoo,  Vol.  II,  p.  397 ;  George  La  Cheek, 
Vol.  II,  p.  265  ;  Jim  Kasooh,  Vol.  II,  p.  296  j  King  Kaskwa,  Vol. 
II,  p.  295;  Percy  Kahiktday,  Vol.  II,  p.  261. 
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White  sealers.       females,"  adding  that  if  continued  the  seal  herd 

would  soon  be  exterminated/  Alexander  Mc- 
Lean, the  well  known  sealing  captain,  accounts 
for  the  decrease  as  being  the  result  of  killing  the 
female  seals  in  the  water,  and  there  is  no  chance 
for  the  seals  to  increase  because  so  many  vessels 
are  going  into  the  sealing  business.^  Daniel 
McLean  attributes  the  decrease  to  "  killing  off 
the  females."^  He  is  supported  in  this  statement 
by  H.  Harmsen,  a  seal  hunter  of  many  years' 
experience;^  Mies  Nelson,^  Adolphus  Sayers,^ 
and  others  engaged  in  the  same  occupation.' 
William  Hermann,  who  has  been  a  seal  hunter 
for  more  than  a  decade,  says  ;  "  I  think  they  (the 
seals)  are  decreasing  on  account  of  their  being 
hunted  so  much."^  William  Mclsaac  says  :  "  I 
think  there  are  so  many  boats  and  hunters  out 
after  them  that  they  are  being  killed  off;  they  are 
hunted  too  much."^  William  H.  Long,  a  captain 
of  a  sealing  vessel,  takes  the  same  view  of  the 

1  Vol.  II,  p.  441. 

2  Vcl.  II,  p.  437. 

3  Yol.  II,  p.  444. 

•*  Vol.  II,  pp.  442,  443. 
^  Vol.  II,  p.  470. 
6  Vol.  II,  p.  473. 

'  Peter  Collins,  Vol.  II,  p.  413;  James  Kiernan,  Vol.  II,  p.  450; 
Gustave  Isaacson,  Vol.  II,  p.  440. 
«  Vol.  II,  p.  446. 
3  Vol.  II,  p.  461. 
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matter/  as  also  many  other  sealers  do,^  Others  White  sealers, 
less  intimately  acquainted  with  the  business  of 
open-sea  sealing,  but  from  experience  and  know- 
ledge of  seal  life  qualified  to  judge  as  to  the  cause 
of  decrease,  unite  in  casting  the  entire  blame 
upon  the  pelagic  sealing  industry.'  Agent  GofF, 
in  speaking  of  pelagic  sealing,  says :  "  If  con- 
tinued as  it  is  to-day,  even  if  killing  on  the  islands 
was  absolutely  forbidden,  the  herd  will  in  a  few 
years  be  exterminated."*  This  unanimity  of 
opinion,  as  expressed  by  every  class  and  condi- 
tion of  witnesses,  scientists,  sealers,  both  Indian 
and  white,  those  who  have  watched  the  seals 
upon  the  islands  and  those  who  have  seen  the 
animals  during  their  migration  up  the  coast,  is 
further  supported  by  the  statistics  of  the  sealing 
fleet,  its  catch  and  number,  as  compared  with  the 
years  when  no  increase  was  observable  on  the 
islands  and  when  decrease  was  noted. 

The  period  of  so-called  stagnation  in  the  num-    increase  of  sealing 

fleet. 

ber  of  the  seal  herd  has  been  shown  to  be  from 
1880  to  1884-  '85.'  According  to  the  table  of 
the  sealing    fleet,  prepared    from  all    available 

1  Vol.  II,  p.  458. 

2  E.  P.  Porter,  Vol.  II,  p.  347 ;  James  E.  Lennan,  Vol,  II,  p.  370  ; 
Michael  White,  Vol.  II,  pp.  490, 491 ;  J.  D.  McDonald,  Vol.  II,  pp.266, 
267. 

3  Joseph  Murray,  Vol.  II,  p.  74 ;  H.  H.  Mclntjre,  Vol.  II.  p.  46  ; 
Charles  J.  Goff,  Vol.  II,  p.  112 ;  J.  Stanley  Brown,  Vol.  II,  pp.  17, 
18,  19,  20. 

-»  Vol.  II,  p.  113. 
'"  Ante,  p.  165. 
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Increase  of  sealing  sources,^  tlie  vessels  had  increased  from  two  in 

fleet. 

1879  to  sixteen  in  1880  ;  up  to  1885  the  number 
of  vessels  varied  from  eleven  to  sixteen  annually. 
Besides  this  it  will  be  shown,  subsequently,  that 
the  hunters  employed  on  these  vessels  during  the 
period  from  1880  to  1885  were  principally 
Indians,  and  that  their  method  of  taking  seals, 
though  injurious,  is  not  nearly  as  destructive  of 
life  as  that  emplo3^ed  by  other  hunters.  In 
1886,  the  year  when  the  decrease  in  the  seal 
herd  was  first  noticed  along  the  coast,  the  fleet 
increased  from  fifteen,  vessels  to  thirty-four,  and 
over  thirty-eight  thousand  skins  were  known  to 
have  been  secured  that  year."  In  1887  there 
were  forty-six  vessels  engaged  in  sealing,  but  a 
less  number  of  skins  were  taken.  In  1888, 
owingr  to  the  seizure  of  several  schooners  in 
Bering  Sea  by  the  United  States  Government, 
the  fleet  fell  off  to  thirtv-nine  vessels,  the  catch 
being  about  thirty-seven  thousand.^  No  seizures 
being  made  in  1888,  the  fleet  increased  again  in 
1889,  numbering  sixty-nine  vessels,  with  a  total 
catch  of  over  forty  thousand.^  Vessels  having 
been  seized  in  1889,  the  number  again  fell  off  in 
1890  to  sixty,  but  the  catch  increased  to  nearly 

1  Table  of  sealing  fleet,  Vol.  I,  p.  591. 

'^  Report  of  American  Bering  Sea  Commissioners,  post,  p.  366. 
^  Report  of  American  Bering  Sea  Commissioners,  post,  p.  366. 
•*  Ibid.,  post,  p.  366. 
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fifty  thousand.^     In  1 890  the  sealers  were  unmo-    increase  of  sealing 

-^  fleet. 

lested,  and  so  in  1891  the  number  of  vessels  was 
nearly  doubled,  reaching  the  enormous  figure  of 
one  hundred  and  fifteeUj^  but  the  catch,  because 
of  the  ever-increasing  scarcity  of  the  seals, 
reached  but  sixty-two  thousand  five  hundred.^''' 
The  agreement  between  Great  Britain,  and  the 
United  States  in  relation  to  pelagic  sealing  in 
Bering  Sea  in  1892,  and  the  orders  to  naval 
vessels  pursuant  thereto,  have  not  been  of  such 
a  nature  as  to  invite  investment  in  the  sealing 
fleet,  and  yet,  in  spite  of  the  restrictions  imposed 
and  dangers  incurred,  the  fleet  of  sealing  vessels 
for  1892  is  known  to  contain  at  least  one  hun- 
dred and  twenty-three,^  which  is  below  the  actual 
number,  as  undoubtedly  vessels  have  been  en- 
gaged of  which  the  United  States  Government 
has  received  no  reports.  The  decrease  in  the 
seal  herd  has  thus  been,  proportionate  to  the 
increase  of  the  sealing  fleet/  Another  sio-nificant 
fact  in  this  connection  is  that,  until  the  period  of 
decrease  began,  the  sealing  vessels  did  not,  as  a 

^  Report  of  American  Bering  Sea  Commissioners,  post,  p.  366. 

2  Ihid.,  post,  p.  371. 

3  Table  of  sealing  fleet,  Vol.  I,  p.  591. 

4  J.  C.  Eedpath,  Vol.  II,  p.  141 ;  Alexander  C.  Sbyha,  Vol.  II, 
p.  226. 

*  It  is  probable  that  tlie  various  au.nual  catches  given  are  much 
too  small,  as  it  has  been  most  difficult  to  obtain  data  and  statistics 
in  this  respect. 
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Increase  of  sealing  rule,  enter  Bering  Sea.^     William  Parker,   for 

fleet.  ^^ 

ten  years  engaged  in  the  sealing  business,  says  : 
"There  was  hardly  ever  a  sealing  schooner  that 
went  to  Bering  Sea  during  these  years  (1881- 
1884)  or  prior  to  1885."^  John  Morris,  a  mate 
of  a  sealing  vessel  for  several  years,  says  :  "  Prior 
to  this  (1885)  I  had  never  been  in  the  Bering 
Sea,  and  with  but  few  exceptions  sealing  vessels 
did  not  visit  those  waters."'  These  two  facts, 
Comparison  of  then,  are   plainly  shown,  that  when  the  sealing 

sealing  fleet  and  de-  '  -"^  ^^  '  ^ 

crease.  ^^^^  consistcd  of  a  Small   number   of  vessels, 

carrying  Indian  hunters,  and  the  sealing  was 
confined  to  the  Pacific  coast,  no  decrease  took 
place  in  the  number  of  seals ;  but  all  increase 
ceased  when  the  sealing  fleet  increased  in  num- 
bers. The  vessels  beincr  outfitted  with  white 
hunters,  using  firearms,  and  the  hunting  grounds 
extended  so  as  to  include  Bering  Sea,  the  de- 
crease in  the  seal  herd  became  marked  and  rapid, 
constantly  becoming  greater  as  the  fleet  of  seal- 
ing vessels  increased. 

^  Andrew  Laing,  Vol.  II,  p.  335 ;  Charles  Peterson,  Vol.  II,  p.  346. 
'  Vol.  II,  p.  344. 
3  Vol.  II,  p.  340. 
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Open-seal  sealing,  the  sole  cause  of  the  enor-  ^  Sealing  by  ^Coast 

^  .         o'  Indians. 

mous  decrease^  noted  in  the  Alaskan  seal  herd  in 
the  last  few  years,  and  which  threatens  its  exter- 
mination in  the  near  future,  was  carried  on  by 
the  Pacific  coast  natives  in  their  canoes  for  many 
years  previous  to  the  introduction  of  sealing 
schooners.  The  catch  was  small,  ranging  from 
three  to  eight  thousand  annually,^  and  there  was 
little  or  no  waste  of  life  from  the  loss  of  seals 
killed  and  not  secured,  as  will  be  seen  when  the 
means  and  manner  of  hunting  employed  by  the 
Indians  is  considered. 

Even  after  vessels  were  employed  in  the  in-  Vessels  used, 
dustry,  which,  according  to  Mr.  Morris  Moss,  vice- 
president  of  the  Sealers'  Association  of  Victoria, 
British  Columbia,  was  about  the  year  1872,^  the 
fleet  was  small,  not  numbering  over  half  a  dozen 
vessels.^  Indians  only  were  employed  as  hunters, 
and  the  seals  were  killed  with  spears.^  With  the 
introduction  of  schooners  to  carry  the  canoes  out 
into  the  ocean,  the  sealing  grounds  were  extended 

^  C.  M.  Scammon,  Vol.  II,  p.  475. 
2  Morris  Moss,  Vol.  II,  p.  341. 
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Vessels  used.         froHi  the  area  covered  by  a  canoe  trip  of  twenty 

miles  from  a  given  point  on  the  coast^  to  the 
waters  frequented  by  the  migrating  herd  from 
the  Columbia  Eiver  to  Kadiak  Island."  In  1883 
the  schooner  San  Diego  entered  Bering  Sea  and 
returned  to  Victoria  with  upwards  of  two  thou- 
sand skins.  This  gave  impetus  to  the  trade,  and 
new  vessels  embarked  in  the  enterprise.^ 

Introduction     of      About  1885   a  ucw  mcthod  of  hunting  was 

fii'e-arms. 

introduced,  which  has  been  the  great  cause  of 
making  pelagic  seal  hunting  so  destructive  and 
wasteful  of  life — the  use  of  firearms.*  White 
men  now  became  the  principal  hunters,  and 
where  previously  the  number  of  skilled  and 
available  sealers  had  necessarily  been  limited 
to  a  few  hundred  coast  natives,  the  possibility 
of  large  rewards  for  their  labors  induced  many 
whites  to  enter  the  service  of  those  en£fas^ed  in 
the  business  of  seal  destruction.  From  that  time 
forward  the  sealing  fleet  rapidlj^  increased  in 
number,^  until  it  now  threatens  the  total  extinc- 
tion of  the  northern  fur-seal. 

1  Petev  Brown,  Vol.  II,  p.  377;  Alfred  Irving,  Vol.  II,  p.  386; 
Wilson  Parker,  Vol.  II,  p.  392 ;  Hish  Yulla,  Vol.  II,  p.  397. 

-  Peter  Brown,  Vol.  II,  p.  377. 

^  Morris  Moss,  Vol.  II,  p.  341. 

•1  Charlie,  Vol.  II,  p.  304;  Moses,  Vol.  II,  p.  309;  Wispoo,  Vol.  II, 
p.  396. 

^  Ante,  p.  183  ;  Grustave  IS'iebaum,  Vol.  11,  p.  78. 
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METHOD. 

The  vessel  commonly  used  in  sealing  is  a  Vessels,  outfit,  etc. 
schooner  ranging  from  twenty  to  one  hundred 
and  fifty  tons  burden  ;  the  av-erage  tonnage  per 
vessel  for  the  Victoria  fleet  in  1890  being  63.2 
tons.^  The  number  of  hunters  and  canoes  or 
boats  carried  by  a  sealer  depends  upon  the  size 
of  the  vessel,  but  the  average  number  of  canoes 
is  between  ten  and  sixteen,  each  manned  by  two 
Indians,"  and  when  the  hunters  are  whites  the 
boats  o'enerally  number  fiYe  or  six.^  In  some 
cases  both  Indians  and  whites  are  employed  on 
the  same  vessel  ^  The  average  number  of  men 
to  a  vessel  in  1890  was  twentv-two.^ 

The  Indian  hunter  almost  invariably  uses  a 
spear,  and  though  in  the  last  two  or  three  years 
firearms  have  been  carried  in  the  canoe,^  the 
principal  weapon  used  by  him  is  still  the  spear. ^ 
A  full  description  of  the  spear,  canoe,  and  man- 
ner of  hunting  is  given  by  Lieut.  J.  H.  Quinnan, 
who  accompanied  some  of  the  Indians  in  their 
canoe  during  a  hunting  excursion.^     The  most 

^  Canadian  Fislieries  Eeport,  1890,  page  183. 

2  Niels  Bonde,  Vol.  II,  p.  315-316 ;  Moses,  Vol.  II,  p.  310. 

3  Patrick  Maroney,  Vol.  II,  p.  464 ;  J.  Jamieson,  Vol.  II,  p.  329- 
330 ;  Niels  Bonde,  Vol.  II,  p.  316. 

'^  James  Dalgarduo,  Vol.  II,  p.  364. 

^  Peter  Brown,  Vol.  II,  p.  377;  Morris  Moss,  Vol.  II,  p.  341. 
6  Peter  Brown,  Vol.  II,  p.  377 ;  Moses,  Vol.  II,  p.  309. 
7^Keport  of  Lieut.  J.  H.  Quinran,  Vol.  I,  p.  501.     See  also  A.  B. 
Alexander,  Vol.  II,  p.  353. 
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Indian  hunters. 


White  hunters. 


expert  spearsmen  are  the  Makah  Indians  of  Neah 
Bay,  Washington.^  The  Indian,  from  his  method 
of  hunting,  loses  very  few  seals  that  he  strikes, 
securing  nearly  all.^ 

The  white  hunter,  on  the  contrary,  loses  a 
great  many  seals  which  he  kills  or  wounds.^ 
Each  boat  contains  a  hunter,  a  boat-steerer,  and 
a  boat-puller  ;^  the  hunter  uses  a  rifle,^  a  shot- 
gun,® or  both,^  the  shotgun  being  loaded  with 
buckshot.^  A  minute  description  of  the  methods 
employed  by  both  white  and  Indian  hunters  is 
given  by  Capt.  C.  L.  Hooper,  commander  of  the 
United  States  revenue  steamer  Corwin,  who  was 
many  years  in  the  waters  of  the  North  Pacific 
and  Bering  Sea,  and  makes  his  statements  from 
personal  observation.^ 


Waste  of  Hf e. 


RESULTS. 

There  are  two  ways  in  which  a  seal  may  be 
destroyed  by  this  method  of  hunting  without 

1  A.  B.  Alexander,  Vol.  II,  p.  352. 

2  Thomas  Zolnoks,  Vol.  II,  p.  399  j  Oslj,  Vol.  II,  p.  391^  Watkins, 
Vol.  II,  p.  395. 

^  James  Kiernan,  Vol.  II,  p.  450;  James  Kennedy,  Vol.  II,  p.  449. 

4  Thomas  Lyons,  Vol.  II,  p.  460  ;  James  Moloy,  Vol.  II,  p.  463; 
James  Kennedy,  Vol.  II,  p.  449. 

^  James  Kennedy,  Vol.  II,  p.  449;  Ed5ie  Morehead,  Vol.  II,  p.  467 ; 
George  Zammitt,  Vol.  II,  p.  507. 

^  L.  G.  Shepard,  Vol.  II,  p.  188 ;  Adolphus  Sayers,  Vol.  II,  p.  473. 

■  Patrick  Maroney,  Vol.  II,  p.  464;  Peter  Collins,  Vol.  II,  p.  413. 

^  Charles  Lutjens,  Vol.  II,  p.  459. 

^  Report  of  Capt.  C.  L.  Hooper  to  the  Treasury  Department,  dated 
June  14,  1892 ;  Vol.  I,  p.  498.  See  also  as  to  white  hunters,  William 
Brennan,  Vol.  II,  pp.  360,  361. 
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being  secured ;  one  is  by  wounding  it  so  that, 
though  it  still  retains  vitality  enough  to  escape 
from  the  hunter,  it  subsequently  dies  of  its  in- 
juries ;  the  other  is  by  the  sinking  of  the  seal, 
killed  outright,  before  the  boat  can  be  brought 
alongside  and  the  carcass  seized  by  the  hunter. 

Of  the  first  of  these  means  of  loss  Dr.  Allen 
says  :  "  Those  only  wounded,  whether  fatally  or 
otherwise,  dive  and  escape  capture.  The  less 
severely  wounded  may,  and  in  many  cases  doubt- 
less do,  recover  from  their  wounds,  but  in  the 
nature  of  things  many  others  must  die  of  their 
injuries.  There  is  a  wide  range  of  chances 
between  an  instantaneously  fatal  or  disabling 
shot  and  a  slight  wound  from  which  the  victim 
may  readily  recover,  with  obviously  a  large 
proportion  of  them  on  the  fatal  side  of  the  divid- 
ing  line."^  This  is  self-evident  when  the  fact  is 
taken  into  consideration  that  the  boat  is  in  almost 
constant  motion,  and  the  mark  is  the  small  head 
of  a  seal  among  the  waves  thirty,  forty,  fifty ,^  or, 
when  a  rifle  is  used,  even  a  hundred  yards^  from 
the  hunter.  Four  other  conditions  also  modify 
this  possibility  of  loss  ;  first,  the  state  of  the 
weather,  for  if  the  water  is  rough  the  boat  and 


Waste  of  life. 


Wounding. 


1  Article  by  Dr.  Allen,  Part  III,  Vol.  I,  p.  409. 

2  T.  T.  Williams,  Vol.  II,  p.  494. 

3  T.  T.  Williams,  Vol.  II,  p.  503. 


[315] 
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Wounding.  the  Seal  having  more  motion  the  percentage  of 

those  killed  or  stunned  by  the  shot  is  much  less 
than  when  the  sea  is  smooth  ;^  second,  the  con- 
dition of  the  seal  shot  at,  or  if  breaching,  the 
shot  being  at  the  body  is  not  as  liable  to  paralyze 
the  animal,  though  it  may  be  as  fatal  as  when 
the  seal  is  asleep  on  the  water  with  only  a  portion 
of  its  head  exposed  as  a  mark  ;^  third,  the  skill 
of  the  hunter  is  also  to  be  considered  ;^  and 
fourth,  whether  or  not  the  seals  are  wild  and 
hard  to  approach,  in  which  case  the  hunter  is 
from  necessity  compelled  to  fire  ""W' long  raiige. 
The  Indian  hunters,  with  their  spears,  who  are 
forced  to  approach  much  neiJef  ffie  gMe  than  a 
white  hunter  armed  with  rifle  or  shotgun,  speak 
'^^alrticularly  of  the  increased  timidity  of  the  seals 
since  firearms  have  been  used  in  taking  them/ 
They  also  state  that  many  seals  taken  by  them 
have  shot  imbedded  in  their  bodies,^  and  some  are 
badly  wounded.^  This,  besides  beiiig  evidence 
of  the  great  number  wounded  and  lost,  naturally 
tends  to  making  the  seals  fearful  of  the  approach 
of  man.     Not  only  has  the  increase  in  the  num- 

^  John  H.  Dalton,  Vol.  II,  p.  418;  James  Kiernan,  Vol.  II,  p.  450  j 
William  Mclsaac,  Vol  II,  p.  461. 

2  T.  T.  Williams,  Vol.  II,  pp.  494,  504;  Niles  Nelson,  Vol.  II,  p.-469. 

3  Daniel  Claussen,  Vol.  II,   p.  412  ;  Luther  T.  Franklin,  Vol.  II, 
p.  425 ;  James  Kiernan,  Vol.  II,  p.  450 ;  James  Kean,  Yol.  II,  p.  448. 

4  James  Lighthouse,  Vol.  II,  p.  389;  Watkins,  Vol.  II,  p.  395. 
•^  Wispoo,  Vol.  II,  p.  397  ;  James  Lighthouse,  Vol.  II,  p^^^O. 
^  James  Lighthouse,  Vol.  II,  p.  390.  !  .*'  ■ ''.., 
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ber  of  white  hunters  in  the  last  few  years  made  Wounding. 
the  seals  much  wilder  than  before  firearms  were 
used,  but  it  has  also  added  largely  to  the  number 
of  inexperienced  hunters  engaged  in  sealing.  It 
is  only  necessary,  in  order  to  show  how  much 
the  unskillful  outnumber  the  skillful  hunters,  to 
refer  to  the  agreement  entered  into  by  the  mem- 
bers of  the  Sealers'  Association  of  Victoria,  British 
Columbia,  for  the  season  of  1891  ;  the  portion  of 
the  acrreement  referrins^  to  this  matter  is  as 
follows :  "  We  also  bind  ourselves  not  to  take 
more  than  three  experienced  hunters  in  the  seal- 
ing business  on  each  vessel  represented  by  us, 
said  hunters  to  be  engaged  at  the  scale  or  lay 
adopted  by  this  Association,  as  hereinbefore  par- 
ticularly described  ;  and  we  also  agree  that  all 
hunters  required  in  excess  of  the  three  hunters 
above  mentioned  for  each  vessel  shall  be  new 
men  at  the  business  of  seal  hunting,  and  shall  be 
engaged  at  the  same  scale  or  lay  hereinbefore 
mentioned,  and  this  clause  shall  apply  to  all  ves- 
sels owned  or  controlled  by  the  members  of  this 
Association,  whether  clearing  from  the  port  of 
Victoria  or  other  ports  in  Canada  or  the  United 
States,  or  any  port  where  any  vessel  owned 
or  controlled  by  any  member  of  this  Association 
may  be  fitting  out  for  sealing  on   this   coast. 

^— — — —  - —  -  ■       ■  — - —  ..  -  ■■ —    .    ..  f 

^  See  British  Blue  Book,  U.  S.  ISo.  1  (1891),  C-6253,  p.  82. 
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The  number  of  hunters  thus  allowed  to  a  vessel 
is  therefore  about  one-half  the  number  of  those 
actually  taken  on  a  vessel  employing  white 
hunters. 

Besides  those  lost  by  wounding,  in  many  cases, 
others  killed  outright  are  not  taken,  because  the 
specific  gravity  of  the  seal  being  greater  than 
water^  it  sinks  before  it  can  be  secured."  In  order 
to  save  as  many  of  the  sinking  seals  as  is  possible, 
each  boat  carries  a  gaflf,^  with  a  handle  from  four 
to  six  feet  long,  with  which  to  grapple  the  carcass 
if  the  point  where  it  sank  can  be  reached  in  time 
to  do  so.^  Of  course  in  securing  a  sinking  seal 
much  depends  on  the  distance  from  which  the 
seal  was  shot,  the  condition  of  the  water,  whether 
rough  or  smooth,  and  whether  or  not  darkened 
by  the  blood  of  the  animal,^  as  also  the  skill  of 
the  hunter  in  marking  with  his  eye  the  place 
where  the  seal  sank.  It  can,  thereforCj  be  seen 
that  the  range  of  possible  and  probable  loss 
in  case  the  seal  is  killed  outright  is  certainly 
laro^e,  thouo^h  not  so  i^jreat  as  when  the  seal  is 
wounded. 


1  Article  by  Dr.  Allen,  Part  III,  Vol.  I,  p.  409. 

2  Thomas  Brown  (No.  I),  Vol.  II,  p.  319  ;  Bernhardt  Bleidner,  Vol. 
II,  p.  315 ;  John  W.  Smith,  Vol.  II,  p.  233  :  John  WoodrufP,  Vol.  IT, 
p.  506. 

■'  T.  T.  Williams,  Vol.  II,  p.  504;    L.  a.  Shepherd,  Vol.  II,  p.  188. 
'' T.  T.  Williams,  Vol.11,  p.  504;    Henrj  Mason,  Vol.  II,  p.  465 ; 
James  Laflin,  Vol.  II,  p.  451. 
^  Henry  Brown,  Vol.  II,  p.  318. 
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Under  the  circumstances,  it  is  most  difficult    Percentage  lost  of 

„  those  killed. 

to  fix  the  actual  number  ol  seals  destroyed  and 
not  secured  by  hunters  using  firearms ;  but 
it  is  a  conservative  estimate  to  say  that  such 
hunters  lose  at  least  two  out  of  every  three 
seals  shot  by  them.  Charles  Chalall,  a  seal 
hunter,  says  :  "  The  average  hunter  would  get 
one  out  of  every  three  seals  shot ;  a  poor  hunter 
not  nearly  so  many."^  Thomas  Gibson,  a  seal 
hunter,  or  engaged  in  the  sealing  business,  since 
1881,  says  :  "An  ordinary  hunter  would  not  get 
more  than  one  out  of  every  three  or  four  that  he 
killed."^  Daniel  McLean  states  "that  about  one- 
third  are  taken  ;  "^  and  Capt.  Martin  Benson,  of 
the  sealing  schooner  James  G.  Swan,  says  about 
sixty-six  per  cent,  are  lost.*  These  men  are  all 
hunters  of  long  experience,  and  their  statements 
are  not  only  supported  by  many  others,^  but 
numerous  witnesses  give  the  number  lost  at  a 
much  larger  figure.  E.  W.  Soron,  mate  of  a 
sealing  vessel  in  1888,  says:  "We  only  got  , 
about  one  out  of  every  ^ye  killed."^'  Thomas 
Brown  (No.  1),  a  boat-puller  for  three  years, 

1  Vol.  II,  p.  411. 
=  Vol.  II,  p.  432. 
3  Vol.  II,  p.  443. 
^  Vol.  II,  p.  405. 

"  Thomas  Lyons,  Vol.  II,  p.  460  ;    BenibarcU  Bleidner,  Vol.  II,  p. 
315 ;  M.  L.  Washburne,  Vol.  II,  p.  489 ;  Marthi  ITannon,  Vol.  II,  p.  445. 
«  Vol.  II,  p.  479. 


196  PELAaiC  SEALING. 

Percentage  lost  of  states :  "  I  doii't  think  we  got  more  than  one  seal 

those  killed. 

out  of  six  that  we  killed/'       Caleb  Lindahl,  a  seal 
hunter,  says :  "  On  an  average  a  hunter  gets  one 
seal  out  of  four.     I  have  known  of  poor  hunters 
losing  nine  out  of  ten."^     Henry  Mason,  also  a 
seal  hunter,  says :  "I  do  not  think  they  would 
get  more  than  one  seal  out  of  every  six  or  seven 
they  shot,  and  sometimes  only  one  out  of  ten."^ 
To  these  statements  are  added  many  others  by 
competent   and    experienced    witnesses,  which 
may  be  found  in  the  Appendix  hereto  annexed.* 
When  the  estimate,  therefore,  is  placed  at  sixty- 
six  seals  unsecured  out  of  every  hundred  killed 
with  firearms,  the  probability  is  that  [the  per- 
centage lost  is  even  more.     Certainly  this  per- 
centage is  constantly  increasing,  for  the  rapid 
growth  of  the  sealing  fleet  in  the  last  two  years 
has  increased  the  number  of  unskillful  hunters, 
and  the  constant  hunting  of  the  herd  has  made 
the  seals  wilder  each  year  than  the  year  before.^ 
Destruction       of      Bcsides  the  great  waste  of  life  caused  by  the 

"rPTYl flip  flPfl  I S 

present  method  of  sealing,  another  feature  of 
pelagic  hunting  adds  greatly  to  its  destructive 
effect  upon  the  Alaskan  seal  herd,  namely,  the 

1  (No.  1),  Vol.  II,  p.  319. 

2  Vol.  II,  p.  456. 

3  Vol.  11,  p.  465. 

4  William  Parker,  Vol.  II,  p.  344;  Olaf  T.  Kvam,  Vol.  II,  p.  236  ; 
William  Mclsaac,  Vol.  II,  p.  461 ;  George  Usher,  Vol.  II,  p.  291. 

■i  Thomas  Brown  (No.  1),  Vol.  II,  p.  319. 
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fact  that  from  eighty  to  ninety*^  per  cent  of  the     Destruction      of 
seals  killed  in  the  open   sea  are  females,  the 
majority  of  which  are  either  pregnant,  or  having 
been  delivered  of  their  pups,  are  the  sole  means 
of  sustenance  for  their  offspring.    The  sex  of  a  seal 
can  not  be  told  when  it  is  in  the  water,  except 
an  old  bull  seal,  who  can  be  recognized  by  his 
size/     Under  these  circumstances  it  is  impossible 
to  discriminate  as  to  sex,^  and  no  effort  is  made 
to  do  so,  the  hunters  shooting  or  spearing  every 
seal  that  approaches  the  boat.^     On  this  point 
there  is  a  large  array  of  testimony  to  be  found 
in  the  Appendix.     Rear- Admiral  Sir  M.  Culme- 
Seymour,  in  a  communication  to  the  British  Ad 
miralty,  says,  in  relation  to  this  matter  :  *'  I  may 
mention  that  female  seals  can  not  be  distinguished 
from  males  when  killed  asleep  on  the  water  at 
sea."*     As  has  already  been  shown,  the  destruc- 
tion of  the  females  of  the  herd  is  the  principal 
cause  of  the  decrease,^  and  the  full  extent  of  the 
pernicious  effects  of  pelagic  sealing  is  clearly 
shown  on  examination  of  the  sex  of  the  seals 
taken  by  the  sealing  vessels. 

1  J.  A.  Bradley,  Vol.  II,  p.  227 ;  ChickinofP,  et  al.,  Vol.  II,  p.  219  ; 
F.  F.  Feeney,  Vol.  II,  p.  220. 

2  E.  W.  Soron,  Vol.  II,  p.  479;  Charles  Peterson,  Vol.  II,  p.  345. 

•^  Gregaroff,  et  al..  Vol.  II.  p.  234;  N.  Hodgson,  Vol.  II,  p.  367  ;  E. 
Morehead,  Vol.  II,  p.  4G7. 

^  Inclosure  3  in  No.  3,  British  Blue  Book,  U.  S.  No.  2  (1890), 
C-6131,  p.  4. 

'  Ante,  p.  177. 
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Testimony  of      The  first  witnesses  to  receive  consideration  on 

British  furriers. 

this  point  are  those  who  have  handled  and  sorted 
the  '*  Northwest  "  or  pelagic  catch.  The  skins  of 
males  and  females  can  be  readily  distinguished 
from  each  other  by  those  at  all  experienced  in 
the  fur  trade. ^ 

Sir  George  Curtis  Lampson,  head  of  the  firm 
of  C.  M.  Lampson  &  Co.,  one  of  the  oldest  and 
largest  of  the  London  fur  houses,  states  that  "  the 
skins  of  the  Northwest  catch  are  largely  the  skins 
of  female  seals. "^  Mr.  H.  S.  Bevington,  head  of 
the  London  firm  of  Bevington  &  Morris,  fur 
dealers,  which  was  organized  in  1726,  says:  "The 
skins  of  the  Northwest  catch  are  at  least  eighty 
per  cent  of  them  the  skins  of  the  female  animal," 
and  that  prior  to  and  in  preparation  of  his  deposi- 
tion "  he  carefully  looked  through  two  large  lots 
of  skins  now  in  his  warehouse,  for  the  especial 
purpose  of  estimating  the  percentage  of  female 
skins  found  among  the  Northwest  catch. "^  Mr. 
Walter  Edward  Martin,  head  of  the  English  firm 
of  C.  W.  Martin  &  Sons,  the  largest  dressing  and 
dyeing  house  of  fur-seal  skins  in  London,  and 
successors  of  Martin  &  Teichmann,  gives  the 
percentage  of  females  in  the  pelagic  catch  at 


1  George  Liebes,  Vol.  II,  p.  511 ;  B.  H.  Sternfels,  Vol.  II,  p.  522. 

2  Vol.  II,  p.  565. 

3  Vol.  II,  p.  552. 
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seventy-five  to  eighty  per  cent.^    Mr.  Emil  Teich-    Testimony  of. 

n  r    r^     -MT     -r  on  i  -^^'i^isll  furriers. 

mann,  of  the  firm  of  CM.  Lampson  &  Co.,  and 
formerly  a  member  of  the  firm  of  Martin  &  Teich- 
mann,  mentioned  above,  states  "that  practically, 
the  whole  of  the  adult.  Northwest  catch,  seals 
were  the  skins  of  female  seals. "^  Mr.  Henry 
Poland,  head  of  the  London  fur  firm  of  P.  E. 
Poland  and  Son,  says  that  a  very  large  proportion 
of  the  adult  skins  of  the  Northwest  catch  are 
"  obviously  the  skins  of  female  animals."^  Mr. 
George  Eice,  engaged  for  twenty-seven  years  in 
the  dressing  and  dyeing  of  seal  skins  in  the  city  of 
London,  and  who  has  handled  a  large  proportion 
of  the  Northwest  skins,  says  :  "  That  in  the  North- 
west catch  from  eighty-five  to  ninety  per  cent 
of  the  skins  are  of  the  female  animal."*  And  Mr. 
William  -C.  B.  Stamp,  who  has  been  a  London  fur 
merchant  for  thirty  years,  estimates  the  percent- 
age of  females  in  the  catch  of  sealing  vessels  to 
be  "  at  least  seventy- five  per  cent "  and  probably 
more.^  All  the  above  prominent  English  furriers 
are  subjects  of  Her  Britannic  Majesty.  George 
Bantle,  who  has  been  a  sorter  and  packer  of  raw 
seal  skins  for  twenty  years,  gives  the  principal 
characteristics  by  which  the  skins  of  the  two 

J  Vol.  II,  p.  569. 

2  Vol.  II,  p.  581. 

3  Vol.  II,  p.  571. 

^  Vol.  IT,  J).  573.     See  also  Isaac  Liebes,  Vol.  II,  p.  453. 
^  Vol.  II,  p.  575. 
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Testimony  of  sexes  caii  be  determined/  as  do  also  Mr.  John 

British  furriers. 

J.  Phelan^  and  Mr.  William  Wiepert,^  both 
experienced  furriers.  Mr.  Alfred  Fraser,  a  sub- 
ject of  Her  Britannic  Majesty,  and  a  member  of 
the  London  firm  of  C.  M.  Lampson  &  Co.,  says : 
"That  he  would  have  no  difficulty  whatever  in 
separating  the  skins  of  the  '  Northwest '  catch 
from  the  skins  of  the  '  Alaska '  catch  by  reason 
of  the  fact  that  they  are  the  skins  almost  exclu- 
sively of  females."  This  fact  that  the  Northwest 
skins  are  so  largely  the  skins  of  females  is  further 
evidenced  by  the  fact  that  in  many  of  the  early 
sales  of  such  skins  they  are  classified  in  deponent's 
books  as  the  skins  of  "  females."^ 
other  British  testi-      Sir  Gcorgc  Baden-Powcll,  one  of  the  British 

mony.  ^ 

Bering  Sea  Commissioners,  addressed  a  letter  to 
the  London  Times,  which  appeared  in  that  paper 
November  30,  1889,  in  which  he  says:  "  Their 
(the  Canadian  sealers')  catch  is  made  far  out  at 
sea,  and  is  almost  entirely  composed  of  females." 
On  the  29th  day  of  April,  1891,  Mr.  C.  Haw- 
kins, a  subject  of  Her  Britannic  Majesty, 
addressed  a  letter  to  the  Marquis  of  Salisbury, 
in  which  he  states  that  "  since  about  the  year 
1885  we  have  received  in  this  country  (England) 
large  numbers  of  seal  skins  known  in  the  trade 

1  Vol.  II,  p.  508. 

2  Yoi.  II,  p.  519. 

3  Vol.  II,  p.  535. 
•»  Vol.  II,  p.  558. 
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as  Northwest  skins,  the  same  having  been  taken    other  British lesti. 

mony. 

in  the  open  sea,  and,  from  appearances  that  are 

unmistakable  to  the  initiated,  are  exclusively  the 

skins  of  female  seals  pregnant."^ 

And   the  Canadian  Minister   of  Marine  and    Canadian      testi- 
mony. 

Fisheries,  to  whom  the  letter  was  referred,  states 
'^  that  the  testimony  produced  by  Mr.  Hawkins 
in   this  connection  is  quite  in  accord  with  the 
information  hitherto  obtained."^     In  the  Cana- 
dian Fisheries    Eeport    of    1886  the   following 
statement    appears :    "  There    were    killed   this 
year  so  far  from  forty  to  fifty  thousand  fur-seals, 
which  have  been  taken  by  schooners  from  San. 
Francisco  and  Victoria.     The  greatest  number 
were  killed  in  Bering  Sea,  and  were  nearly  all 
cows  or  female  seals. "^     And  again  in  the  said 
report  for  1888  appears  the  statement  that  the 
fact  can  not  be  denied  "  that  over  sixty  per  cent 
of  the  entire  catch  of  Bering  Sea  is  made  up  of 
female  seals. "^     Eear -Admiral    Hotham,   Koyal 
Navy,  in  a  dispatch  to  the  British  Admiralty, 
dated  September  10,  1890,  states  that  he  per- 
sonally saw  Capt.  C.  Cox,  of  the  schooner  Sap- 
phire^ Captain  Petit,  of  the  schooner  Mary  Taylor^ 
Captain  Hackett.  of  the  schooner  Annie  Seymour^ 

^  British  Blue  Book,  U.  S.  No.  3  (1892),  C-6635,  p.  5. 
2  British  Bhie  Book,  U.  S.  No.  3  (1892),  C-6635,  p.  75. 
=' Page  267. 


''  Report  .of  the  Department   of  Fisheries,   Dominion  of  Canada 
(1888),  p.  240. 
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■  Canadian      testi-  and  Capt.  W.  Cox,  of  the   schooner   Triu7nph, 

mony.  ^  . 

and  that  "  they  also    mentioned  (among   other 
things)  that  two-thirds  of  their  catch  consisted  of 
female  seals,  but  that  after  the   1st  July  very 
few  indeed  were  captured  '  in  pup.'  "^ 
Testimony        of      Herman  Liebes  for  thirty-five  years  engaged  in 

American  furrievs. 

the  seal-skin  industry,  and  the  largest  purchaser 
of  the  skins  brought  into  Victoria,  British  Co- 
lumbia, by  sealing  vessels,^  says  that  he  "  has 
frequently  requested  the  captains  of  poaching 
vessels  sailing  from  the  port  of  Victoria  and  other 
ports,  to  obtain  the  skins  of  male  seals,  and  stated 
that  he  would  give  twice  as  much  money,  or  even 
more,  for  such  skins  than  he  would  pay  for  the 
skins  of  female  seals.  Each  and  all  of  the  cap- 
tains so  approached  laughed  at  the  idea  of  catch- 
ing male  seals  in  the  open  sea,  and  said  that  it 
was  impossible  to  do  it,  and  that  they  could  not 
catch  male  seals  unless  they  could  get  upon  the 
islands,  which,  except  once  in  a  long  while,  they 
were  unable  to  do  in  consequence  of  the  restric- 
tions imposed  by  the  United  States  Government ; 
because,  they  said,  the  males  were  more  active, 
and  could  outswim  any  boat  which  their  several 
vessels  had,  and  that  it  was  only  the  female  seals 
who  were  heavy  with  young  which  could  be 
caught."^ 

1  British  Blue  Book,  U.  S.  No.  1  (1891),  C-6253,  p.  17. 

2  Vol.  II,  p.  513;  British  Blue  Book,  U.  S.  No.  1  (1S91),  C-6253, 
p.  80  J  Vol.  II,  p.  564.  3  Yol.  II,  p.  512.  ^ 
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Besides  the  testimony  of  the  witnesses  above  peiagL"iXh  of  i892. 
stated,  3,550  seals  skins  were  shipped  this  year 
from  Victoria,  British  Columbia,  to  Treadwell  & 
Co.,  of  Albany,  New  York,  being  a  portion  of 
the  "  spring  catch,"  so  called,  of  1892,  taken  by 
the  sealing  fleet  along  the  Pacific  coast.  At  the 
request  and  under  the  direction  of  the  Govern- 
ment of  the  United  States,  these  skins  were 
examined  by  an  expert  in  handling  seal  skins, 
Mr.  John  J.  Phelan,  for  twenty-four  years 
engaged  in  the  fur  business,  for  the  purpose  of 
determining  the  sex  of  the  seals  from  which 
they  were  taken.  Such  examinations  resulted 
in  showing  that  of  the  3,550  skins,  2,167  were 
taken  from  female  seals,  395  from  male  seals, 
and  the  remainder,  988,  from  pups,  seals  under 
two  years  of  age,^  whose  sex  could  not  easily 
be  determined,  which  shows  that  the  proportion 
of  females  in  the  catch  of  a  sealing  vessel  is  to 
the  males  as  11  to  2,  or  84^  per  cent.  The 
examiner  of  these  skins  also  shows  how  the 
difference  in  the  sex  can  be  readily  determined.^ 
Mr.  Charles  Behlow,  for  thirty-four  years 
engaged  in  the  handling  and  sorting  of  seal 
skins,  at  the  request  of  the  Government  of  the 
United  States,  examined,  in  June,  1892,  four  lots 

»  Vol.  II,  p.  520. 
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Examination     of  of  skins  landed  at  San  Francisco  from  sealing 

pelagic  catch  of  1892.  ^ 

vessels,  being  the  "spring  catch"  for  1892  of 
said  vessels.  These  lots  aggregated  813  skins, 
which  on  examination  proved  to  consist  of  681 
skins  of  adult  female  seals,  49  skins  of  adult 
male  seals,  and  95  skins  of  pup  seals  less  than 
one  year  old/  The  proportion  of  cows  in  these 
lots  is  shown  to  be  to  the  males  as  about  14  to 
1,  or  93  per  cent.  The  increased  proportion  of 
females  in  this  examination  over  the  examination 
made  in  New  York  is  explainable  from  the  fact 
that  the  New  York  examiner  did  not  extend  his 
examination  to  seals  under  two  years  of  age, 
while  the  San  Francisco  examiner  classed  as 
pups  only  the  seals  less  than  one  year  old.  On 
the  13th  of  July,  1892,  the  same  expert  examined 
the  catch  of  the  schooner  Emma  and  Louise, 
consisting  of  1,342  skins,  taken  this  spring  along 
the  Northwest  coast.  Of  the  number,  1,112  were 
the  skins  of  females,  132  of  males,  and  98  of 
gray  pups  less  than  one  year  old.-^  The  propor- 
tion of  female  seals  taken  by  this  vessel  as 
compared  with  the  males  is  thus  shown  to  be  89 
per  cent.  George  Liebes,  a  furrier,  who  has 
handled  many  thousands  of  the  Northwest 
skins,  in  connection  with  his  deposition  attaches 


1  \r. 


Vol.  IT,  p.  402. 
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exhibits    showing    plainly   how,    even    in    the    Examination     of 

^      -^   .  .  pelagic  catch  of  1892. 

dressed  and  dyed  skins,  the  sex  of  the  animal 
can  be  readily  determined,^  and  also,  in  the 
cases  of  the  female,  whether  the  animal  was  in 
a  state  of  virginity,  pregnancy,  or  maternity, 
the  comparative  size  of  the  nipples  being  the 
test,  which  in  the  case  of  the  two  skins  of  males 
(bachelor  and  bull)  are  scarcely  observable. 

Added  to  this  testimony  of  experienced  fur-    Testimony     of 

pelagic  sealers. 

riers,  a  large  number  of  those .  engaged  in  seal 
hunting,  whose  depositions  are  appended  hereto, 
affirm  that  the  seals  taken  by  them  are  princi- 
pally females.  Luther  T.  Franklin,  a  seal  hunter 
of  three  years'  experience,  states  that  about 
ninety  or  ninety-five  per  cent  of  those  secured 
are  females,"  Daniel  McLean,  an  experienced 
sealer,  says  that  about  ten  in  a  hundred  of  the 
seals  taken  are  males.  ^  Alexander  McLean,  on 
being  asked  the  percentage  of  females  in  a  catch, 
replied  :  "  Say  I  would  bring  two  thousand  seals 
in  here,  I  may  have  probably  about  a  hundred 
males  ;  that  is  a  large  average."*  Charles  Lut- 
jens,  also  a  seal  hunter,  places  the  average  of 
females  taken  at  ninety  per  cent,^  and  in  this  he 

1  Vol.  II,  p.  512. 

2  Vol.  II,  p.  425. 

3  Daniel  McLean,  Vol.  II,  p.  444. 
•*  Vol.  II,  p.  437. 

"  Charles  Lutjens,  Vol.  II,  p.  458. 
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Testimony 
pelagic  sealers. 


Examination  of 
catch  of  ressels 
seized. 


of  is  supported  by  many  others  of  the  same  profes- 
sion/    Other  sealers,  without  fixing  a  percentage, 


'52 


or 


state  that  the  seals  taken  are  "  principally 
"  most  all  "^  females. 

The  skins  upon  vessels  seized  by  United 
States  officers  in  Bering  Sea,  which  were  subse- 
quently examined,  also  show  a  similar  ratio  of 
destruction  of  female  life.  Captain  Shepard  says 
that  over  twelve  thousand  skins  taken  from  seal- 
ing vessels  seized  in  1887  and  1889  were  exam- 
ined, and  at  least  two-thirds  or  three-fourths 
were  the  skins  of  females.^  Mr.  A.  P.  Loud, 
assistant  Treasury  agent,  who  in  1887  captured 
the  sealing  schooner  Angel  Dolly,  personally 
examined  the  skins  found  on  board,  and  he  states 
that  "  about  eighty  per  cent  were  the  skins  of 
females."^  Capt.  A.  W.  Lavender,  assistant 
Treasury  agent  on  St.  George  Island,  in  Sep- 
tember, 1891,  made  a  personal  examination  of 
one  hundred  and  seventy-two  skins,  the  catch  of 
the  schooner  Chalknge  in  Bering  Sea,  and  of  the 
whole  number  only  three  were  the  skins  of  male 
seals. ^     It  is  only  necessary  to  examine  such  an 

1  William  Short,  Vol.  II.  p.  348  ;  F.  Johnson,  Vol.  II,  p.  441 ;  H. 
Harmsen,  Vol.  II,  p.  442;  A.  J.  Hoffman,  Vol.  II,  p.  446. 

-  William  H.  Long,  Vol.  II,  p.  457  ;  James  Kean,  Vol.  11,  p.  448  ; 
James  Kennedy,  Vol.  II.  p.  449. 

•"*  George  Zammitt,  Vol.  II,  p.  507 ;  Adolph  Sayers,  Vol.  II,  p.  473  j 
Thomas  Brown  (No.  1),  Vol.  II,  p.  319. 

*  Vol.  II,  p.  189. 

••'  Vol.  II,  p.  39. 

"*  Vol.  II,  p.  265. 
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array  of  testimony  as  the  foregoing  to  determine    Examination     of 

catch       of       vessels 

the  cause  of  the  rapid  decrease  in  the  Alaskan  seized, 
seal  herd. 

But  in  addition  to  this  great  slaughter  of  the    Destruction  of 

^  pregnant  females. 

producing  sex,  another  waste  of  life  is  caused,  as 
already  stated,  through  the  pregnancy  or  mater- 
nity of  a  large  proportion  of  the  female  seals. 
As  long  ago  as  1869  Capt.  C.  M.  Scammon,  of 
the  United  States  Eevenue  Service,  and  author 
of  "The  Marine  Animals  of  the  Northwestern 
Coast  of  North  America  "  (published  in  1874), 
observed  that  nearly  all  the  seals  taken  by  the 
Indians  near  Vancouver  Island  were  pregnant 
females,  and  August  30,  1869,  he  addressed  a 
letter  on  the  subject  of  the  double  slaughter 
resulting  to  the  Secretary  of  the  Treasury.^ 
Bowachup,  a  Makah  Indian  hunter,  says  :  "  I 
never  killed  any  full-grown  cows  on  the  coast 
that  did  not  have  pups  in  them."^  Daniel 
McLean  says  :  "  The  females  are  mostly  all  with 
pup."^  P.  S.  Weittenhiller,  owner  of  the  sealing 
schooner  Clara,  states  that  of  sixty  seals  taken 
this  season  (1892)  forty-six  were  pregnant 
females.^     James  Kiernan,  a  sealer,  states  that 

1  Vol.  II,  p.  474. 

2  Vol.  II,  p.  376. 

3  Vol!  II,  p.  444. 
^  Vol.  II,  p.  274. 

[315]  p 
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Destruction  of  the  seals  killed  in  the  North  Pacific  are  mostly 

pregnant  females. 

females  carrying  their  young.  ^   James  Ja-mieson, 
a  sealer  of  five  years'  experience,  makes  the  same 

■  statement."     Frank  Morreau,    with  five   or  six 

years'  experience  as  a  seal  hunter,  says  that 
about  seventy- five  per  cent,  of  the  cows  taken  are 
"  in  pup,'"'"^  and  many  others  make  similar  state- 
ments.^ 

Heason    pregnant      Qnc  reasoii  why  sucli  a  large  proportion  of 

females  are  taken.  "^  o       x       j. 

pregnant  female  seals  are  taken  along  the  coast 
is  clearly  stated  by  Andrew  Laing  in  his  exam- 
ination before  Collector  Milne,  of  the  port  of 
Victoria,  British  Columbia,  the  deponent  being 
recognized  by  the  collector  as  one  of  the  most 
experienced  seal  hunters.  On  being  questioned 
as  to  whether  he  noticed  "  any  marked  difference 
in  the  manner  the  females  carrying  their  young 
travel  as  compared  with  the  males,"  he  replied : 
'•  The  only  difference  I  could  see  is  that  they 
will  travel  very  fast  for  a  little  distance,  and  then 
turn  up  and  rest."  And  again  being  asked 
whether  he  thought  the  pregnant  female  more 
shy  than  the  male,  he  answered,  "  No,  I  think 

^  Vol.  II,  p.  450. 

2  Vol.  II,  p.  329. 

3  Vol.  II,  p.  468. 

^  William  Short,  Vol  II,  p.  348  ;  Ellabash,  Vol.  II,  p.  385 ;  Peter 
Simes,  Vol.  II,  p.  476;  Tliomas  Brown  (No.  1),  Vol.  II,  p.  319;  Thomas 
Lyon?,  Vol.  II,  p.  460  ;  John  A.  Swain,  Vol.  II,  p.  350;  James  Nauta- 
jim.  Vol.  II.  p.  272;  Rondtus,  Vol.  II,p.242;  Amos  Mill,  Vol.  II,  p.  285; 
Simeon  Chin-koo-tin,  Vol.  II,  p.  256;    Henry  Brown,  Vol.  II,  p.  317. 
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they  are  not  more  shy.     The  female  is  always     Reason    pregnant 

females  are  taken. 

inclined  to  be  sleepy.  The  male  is  always  on 
the  watch."^  Capt.  J.  D.  McDonald,  owner  and 
commander  of  the  sealing  schooner  Adventure^ 
who  hunts  from  San  Francisco  to  Kadiak,  says  : 
"Most  of  the  seals  taken  by  me  have  been 
females  with  pup  "  ;  giving  as  a  reason  that  the 
female  seals  are  easier  to  kill  than  the  males.^  It 
is  evident,  therefore,  that  the  female  seal,  when 
pregnant,  is  much  more  exposed  to  danger  than 
the  male,^  and  this  fact  is  also  noted  by  the  Indian 
hunters  along  the  coast/ 

After  the  Istof  July  the  cows  are  nearly  all    Destrnction  of 

nursing  females. 

at  the  rookeries,  and  having  given  birth  to  their 
young  they  go  into  the  water  in  search  of  food, 
in  order  that  they  may  be  able  to  supply  their 
offspring  with  nourishment;^  And  as  has  been 
shown,  they  often  go  from  one  hundred  to  two 
hundred  miles  from  the  islands  on  these  excur- 
sions.^ It  is  while  absent  from  the  rookeries 
feeding  that  they  fall  a  prey  to  the  pelagic  seal 
hunter.^     Eear-Admiral  Sir  M.  Culme- Seymour, 

^  British  Blue  Book,  U.S.  No.  3  (1892),  C-6635,  p.  184.  See  also 
James  Sloan,  Vol.  II,  p.  477  ;  Isaac  Liebes,  Vol.  II,  p.  454. 

2  Vol.  II,  p.  266. 

3  British  Blue  Book,  U.  S.  No.  3,  1892,  C-6635,  p.  184. 

*  Charlie  Wank,  Vol.  II,  p.  273  ;  James  Unaiajim,  Vol.  II,  p.  272 ; 
Simeon  Chin-koo-tin,  Vol.  II,  p.  256. 

'  Ante,  p.  115. 

^  Ante,  p.  116. 

'  Charles  Chalall,  Vol.  II,  p.  411 ;  Peter  Brown,  Vol.  II,  p.  377- 
378  ;  John  Fyfe,  Vol.  II,  p.  429  ;  Henry  Brown,  Vol.  II,  p.  317-318. 
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Destruetiun  of  in  a  (lispatch    to  the  British  Admiralty,  dated 

nursing  females. 

at  Victoria,  August  24,  1886,  states  that  three 
British  Columbian  sealing  schooners  had  been 
seized  by  the  United  States  revenue  cruiser 
Co7^ivin,  seaward  seventy  miles  from  off  the  land, 
killing  female  seals. ^  Edward  Shields,  of  Sooke 
District,  Vancouver  Island,  a  hunter  on  the 
British  schooner  Carolina,  which  was  seized  in 
Bering  Sea  in  1886,  states  that  they  were  during 
the  whole  cruise  out  of  sight  of  land,  adding, 
"  The  seals  we  obtained  were  chiefly  females."^ 
The  sealers,  who  have  given  testimony  on  this 
point  in  behalf  of  the  United  States,  agree  that 
nearly  all  the  seals  taken  in  Bering  Sea  are 
mothers  in  milk.^  Moses,  a  Mtnat  Indian 
hunter  from  Vancouver  Island,  in  speaking  of  a 
voyage  he  made  to  Bering  Sea,  says  :  "We 
caught  nineteen  hundred  seals,  all  of  which  were 
captured  in  the  sea  close  to  Unalaska  ;  most  all 
of  them  were  cows  in  milk ;  but  when  we  first 
entered  the  sea  we  killed  a  few  cows  that  had 
pups  in  them."*  Charles  Peterson,  a  sealer  with 
four  years'  experience,  after  stating  that  most  all 
the  seals  taken  in  Bering  Sea  were  cows  in  milk, 
adds  :  "I  have   seen   the  deck  almost   flooded 

1  British  Blue  Book,  U.  S.  No.  2  (1890),  C-6131,  p.  1. 

2  British  Blue  Book,  U.  S.  No.  2  (1890),  C-6131,  p.  8. 

^  William  H.  Long,  Vol.  II,  p.  458  ;  Henry  Mason,  Vol.  II,  p.  465 
E.  P.  Porter,  Vol.  II,  p.  347. 
4  Moses,  Vol.  II,  p.  310. 
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with  milk  while  we  were  skinning  the  seals. "^    Destruction  of 

'       _  T  .  .         nursing  females. 

Eichard  Dolan,  a  seal  hunter  who  was  m  Bering 
Sea  in  1885,  says  :  *'  I  saw  the  milk  flowing  on 
the  deck  when  we  skinned  them."^  Capt.  L.  G. 
Shepard,  of  the  United  States  Eevenue  Marine 
Service,  who  seized  several  vessels  in  Bering 
Sea  in  1887  while  they  were  engaged  in  sealing, 
states  that  he  saw  milk  flowing  from  the  dead 
carcasses  of  seals  lying  on  the  decks  of  vessels  a 
hundred  or  more  miles  from  the  Pribilof  Islands/ 
Mr.  Eobert  H.  McManus,  a  British  subject  and 
resident  of  Victoria,  British  Columbia,  made  a 
sealing  voyage  in  1891  in  Bering  Sea  on  the 
Canadian  schooner  Otto  as  a  newspaper  corre- 
spondent. During  the  voyage  he  kept  a  journal 
of  events,  which  he  has  embodied  in  his  deposi- 
tion, hereto  appended,  which  contains  his  views  of 
the  matters  which  took  place.^  In  an  entry  made 
August  29,  he  states  the  total  catch  of  the  day 
was  seventeen  seals,  ''  greater  proportion  cows  in 
riiilk ;  horrid  sight,  could  not  stay  the  ordeal  out 
till  all  were  flayed."*  He  subsequently  adds  : 
*'It  may  be  safely  asserted  that  over  three-fourths 
of  the  catch  of  forty-eight  were  cows  in  milk  ; 

1  Vol.  II,  p.  345. 

2  Yo\.  II,  p.  419. 
^  Vol.  II,  p.  189. 
^  Vol.  II,  p.  337. 
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Destruction  of  tliis  at  a  discance  of  two  hundred  miles  from  the 

nursing  females. 

rookeries. "V  And  Mr.  Francis  K.  King- Hall,  son 
of  Sir  WiUiam  King-Hall,  K.  C.  B.,  Admiral  in 
the  British  Navy,  who  also  was  on  the  Otto  dur- 
ing this  voyage,  makes  substantially  the  same 
statements."  That  a  pup  is  entirely  dependent 
upon  its  mother  for  the  first  three  or  four  months 
of  its  life,  and  also  that  a  female  will  not  suckle 
any  pup  save  her  own,  has  already  been  stated. 

Dead  pups  on  ths      As  a  rcsult  it  is  cvidcut  that  if  the  mother  is 

killed  her  pup  will  die  of  starvation  ;  and  of  this 
fact  the  evidence  presented  is  unquestionable. 
When  sealing  vessels  began  to  enter  Bering  Sea 
in  pursuit  of  the  seal  herd  (1884-85)  at  that 
same  period  dead  pup  seals  on  the  rookeries 
first  drew  the  attention  of  the  residents  of  the 
Pribilof  Islands.^ 

Professor  Dall,  who  visited  the  rookeries  in 

No    dead    pups  1880,  says :  "There   were  not    in    1880    sufFi- 

prior  to  1884.  .  '  .,  ,  ,        . 

cient  dead  pups  scattered  over  the  rookeries 
to  attract  attention,  or  form  a  feature  on  the 
rookery.''^  Captain  Bryant,  who  was  on  the 
islands  from  1870  to  1877,  says,  "A  dead  pup 
was  rarely  seen. '"'"^     Mr.  J.  H.  Moulton,  who  was 


1  Vol.  II,  p.  338. 

-Vol.  ]I,  p.333. 

3  Nicoli  Krukoff,  Vol.  II,  p.  132. 

^  Vol.  II,  p.  23. 

'->  Vol.  II,  p.  8. 
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on  St.  George  Island  from  1877   to  1881,  says:  -  No  dead  pups 

^  .  ,  prior  to  1884. 

"  There  were  practically  no  dead  pups  on  the 
rookeries.  I  do  not  think  I  saw  during  any 
one  season  more  than  a  dozen."  ^  Mr.  H.  G.  Otis, 
Treasury  agent  on  the  islands  from  1879  to 
1881,  states  that  *'it  was  a  rare  thing  to  find  a 
dead  pup."-  Mr.  H.  A.  Glidden,  the  Govern- 
ment agent  from  1882  to  1885,  says  :  "During 
the  time  I  was  on  the  islands  I  only  saw  a  very 
few  dead  pups  on  the  rookeries,  but  the  num- 
ber in  1884  was  slightly  more  than  in  former 
years."  ^ 

From  this  time  (1884)  forward  dead  pups  on    Time  of   appear- 
ance of  dead  pups. 

the  rookeries  increased  in  numbers  annually. 
Mr.  T.  F.  Morgan  says ;  "  From  the  year  1884 
down  to  the  present  period  when  I  left  St.  George 
.Island,  there  was  a  marked  increase  in  the  number 
of  dead  pup  seals."*  Mr.  A.  P.  Loud,  assistant 
Treasury  agent  on  the  islands  from  1885  to  1889, 
says  that  he  can  not  make  a  statement  as  to  the 
number  of  dead  pups  on  the  rookeries  in  1885, 
as  he  was  not  present  that  fall :  but  in  1886  he 
saw  a  large  number  of  dead  pups  lying  about, 
and  that  these  pups  were  very  much  emaciated.  ' 

1  Vol.  II,  p.  71. 

2  Vol.  II,  p.  87. 

^  Vol.  II,  p.  110.     See  also  John  Armstrong,  Vol.  II,  p.  2. 
4  Vol.  II,  p.  64. 
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Time  of   appear-  and  had  evidently  been  starved  to  death.     He 

ance  of  dead  pups. 

further  states  that  the  number  of  dead  pups  in 
1887  was  much  larger  than  in  1886.  In  1888 
there  was  a  less  number  than  in  1887  or  in  1889, 
owing,  he  believes,  to  a  decrease  of  seals  killed 
in  Bering  Sea  that  year;  but  that  in  1889  the 
increase  again  showed  itself.^  Dr.  W.  S.  Here- 
ford, already  mentioned  as  the  resident  physician 
on  the  islands  from  1880  to  1891,  says  :  "  The 
loss  of  pup  seals  on  the  rookeries  up  to  about 
1884  or  1885  was  comparatively  slight,  and  was 
generally  attributed  to  the  death  of  the  mother 
seal  from  natural  causes.  Coincident  with  the 
increase  of  hunting  seals  in  the  sea,  there  was  an 
increase  in  the  death  rate  of  pup  seals  on  the 
rookeries."^ 
Numbei-  of  dead      Mr.  Stanley  Brown,  in  examining  the  rookeries 

pups  in  1891. 

in  1891,  fixed  the  number  of  dead  pups  at  be- 
tween fifteen  and  thirty  thousand.^  Captain 
Coulson,  who  was  on  the  islands  the  same  year, 
says  :  "  Thousands  of  dead  and  dying  pups  were 
scattered  over  the  rookeries."*  And  Colonel  Mur- 
ray fixes  the  number  of  dead  that  year  at  "not  less 
than  thirty  thousand."  ^     Other  witnesses  support 

1  Vol.  II,  p.  39. 

2  Vol.  II,  p.  32. 
'^  Vol.  II,  p.  19. 

"  Vol.  II,  p.  415. 
*  Vol.  II,  p.  74. 
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these  statements/     The  rookeries,  strewn  with     Number  of  dead 

.  ,  pups  in  1891. 

dead  and  dying  pups,  were  also  m  1891  inspected 
by  the  British  Bering  Sea  Commissioners.^  And 
Kerrick  Artomanoff,  the  old  chief  of  the  St.  Paul 
natives,  in  speaking  of  their  appearance  on  the 
rookeries  during  the  last  six  years,  says  :  ''In 
my  sixty-seven  years'  residence  on  the  island,  I 
never  before  saw  anything  like  it."^ 

At  the  request  of  Mr.  Stanley  Brown,^  Dr.  J.  C.     Cause  of  death  of 

pups. 

S.  Akerly,  then  physician  on  St.  Paul  Island, 
examined  a  large  number  of  the  dead  bodies,  and 
after  a  careful  and  minute  examination,  which  is 
fully  detailed  by  him  in  his  deposition,^  gives  it 
as  his  opinion  "  that  the  great  mortality  during 
1891  amongst  the  young  seals  on  St.  Paul  Island, 
Bering  Sea,  was  caused  by  the  deprivation  of 
mothers'  milk."  He  sums  up  this  opinion  with 
eight  reasons  why  he  believed  the  young  seals 
died  of  starvation.^  His  opinion  as  to  the  cause 
of  their  death  is  shared  by  many  others  who  had 
an  opportunity  to  examine  the  dead  and  dying 
pups  on  the  rookeries.*^  The  natives  on  the  islands, 

^  Anton  Melovedoff,  Vol.  II,  p.  143  :  H.  H.  Mclntyre,  Vol.  II,  p. 
51 :  Charles  W.  Price,  Vol.  II,  p.  521 ;  Aggie  Kushin,  Vol.11,  p.  128  ; 
John  Fratis,  Vol.  II,  p.  108  ;  H.  N.  Clark,  Vol.  II,  p.  159. 

2  Milton  Barnes,  Vol.  II,  p.  101. 

'■^  Vol.  II,  p.  100. 

*  Vol.  n,  p.  19. 

^  Vol.  II,  p.  95. 

«  Vol.  II,  p.  96. 

7  W.  H.  Williams,  Vol.  II,  p.  94  ;  J.  Stanley  Brown,  Vol.  II,  p.  19 ; 
Charles  W.  Price,  Vol.  II,  p.  521 ;  Aggie  Kuahin,  Vol.  II,  p.  130 ; 
John  Fratii,  Vol.  II,  p.  lOW. 
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Cause  of  death  of  who  have  lived  there  for  many  years,  testify  that 

pups. 

although  they  have  eaten  seal  meat  all  their 
lives  they  never  knew  of  a  sick  seal  and  never 
heard  from  the  old  residents  of  sickness  among 
seals/  This  great  mortality,  therefore,  was  not 
caused  by  an  epidemic  among  the  animals,  for 
no  dead  adult  seals  were  seen.^ 
Effects  of  pelagic      The  injurious  and  destructive  effects  of  >open- 

sealing. 

.  .  ,  .  J  sea  sealing,  as  demonstrated  above,  can  be  sum- 
med up  as  follows  :  Between  eighty  and  ninety 
per  cent,  of  the  seals  taken  are  females  ;  of  these 
at  least  seventy-five  per  cent,  are  either  pregnant 
or  nursing  ;  that  the  destruction  of  these  females 
causes  the  death  of  the  unborn  pup  seals  or  those 
on  the  rookeries  dependent  on  their  mothers  for 
nourishment ;  and,  finally,  that  at  least  sixty-six 
per  cent,  of  the  seals  killed  by  white  hunters  are 
never  secured.  Besides  this,  the  females  taken 
in  Bering  Sea  have  certainly  in  the  majority  of 
cases  been  impregnated,'^  and  their  death  means 
not  only  the  destruction  of  the  pups  on  the  island, 
but  also  of  the  fetus.  Hence,  if  10,000  females 
are  killed  in  one  season,  this  fact  means  not  onlv 
the  depletion  of  the  herd  by  at  least  17,500  that 

1  Anton  MelovedofP,  Vol.  II,  p.  143 ;  See  also  Daniel  Webster,  Vol. 
II,  p.  183  ;  Edward  Hughes,  Vol.  IF,  p.  37. 

2  Aggie  Kushin,  Vol.  II,  p.  128 ;  Nicoli  Krukoff,  Vol.  II,  p.   133 ; 
Karp  Buterin,  Vol.  II,  p.  103  ;  John  Fratis,  Vol.  II,  p.  107. 

■*  Ante^  p.  115. 


EESULTS.  217 

year,  but  also  the  reduction  of  the  annual  bh^th-  Effects  of  pelagic 
rate  by  7.500  each  following  year  for  probably 
fifteen  years,  besides  the  added  loss  of  the  young 
born  to  the  female  portion  of  the  pups  destroyed^ 
which  would  be  an  ever  increasing  quantity.  But 
disregarding  these  last  two  important  points,  the 
enormous  destruction  of  seal  life  can  be  readily 
seen  if  we  take  the  figures  supplied  by  the  Cana- 
dian Fisheries  Eeport  for  1890.^  In  that  year 
there  were  sold  in  Victoria  alone  about  55,000 
skins  taken  by  pelagic  sealers  ;  allowing  that 
20,000  of  these  were  secured  by  Indian  hunters 
and  only  35,000  by  white  hunters,  the  number 
of  seals  actually  killed  would  be  at  least  125,000  ; 
of  these  80  per  cent., or  100, 000,  would  be  females 
and  75  per  cent,  pregnant  or  mothers,  allowing 
one-half  of  these  75,000  pups  thus  destroyed  by 
the  death  of  the  females  to  be  of  that  sex,  the 
total  number  of  the  producing  sex  killed  would 
be  137,500,  and  the  total  loss  to  the  herd  of 
200,000  seals,  for  which  the  sealers  show  but 
55,000  skins.  It  must  be  remembered  that 
55,000  represented  only  the  number  of  skins 
sold  in  Victoria,  which  is  undoubtedly  10,000 
short  of  the  actual  number  secured  by  both  the 
British  and  American  sealing  fleet.  Each  year 
also  adds  to  the  destructiveness  of  the  fleet,  for 


1  p 


Page  183. 
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Effects  of  pelagic  the  captaiHS  in  command  becoming  more  and 

sealing.  ...  . 

more  familiar  with  the  habits,  track,  and  feeding- 
grounds  of  the  migrating  herd,  are  able  to  reach 
the  various  points  off  the  coast  at  the  time  when 
the  main  body  are  at  these  localities,  and  harass 
them  incessantly  on  their  way  from  the  Faral- 
lones  to  Bering  Sea.^  The  effect  of  pelagic  seal- 
ing is  briefly  and  truly  summarized  by  Karp 
Buterin,  the  native  chief  of  St.  Paul  Island,  in 
these  words  :  "  Schooners  kill  cows,  pups  die,  and 
seals  are  gone."^ 

With  such  wasteful  destruction  the  Alaskan 
seal  herd  must  either  be  soon  exterminated,  or 
else  a  sufficient  and  full  protection  given  from 
the  pernicious  methods  employed  by  open-sea 
seal  hunters. 


PROTECTION  AND  PRESERVATION. 
OTHER  SEAL  HERDS. 

Destruction.  The  indiscriminate    slaughter  of  seals  in  the 

waters  of  the  Pacific  Ocean  and  Bering  Sea  can 
not  fail  to  produce  a  result  similar  to  that 
observed  in  the  southern  hemisphere,  where  the 
fur-seals  have,  except  at  a  few  localities,  become, 

^  Report  of  Capt.  C.  L.  Hooper  to  the  Treasury  Department,  dated 
June  14,  1892,  Vol.  I,  p.  499. 
2  Vol.  II,  p.  103. 
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from  a  commercial  point  of  view,  practicall}^  Destruction, 
extinct.  A  full  account  of  the  distribution  and 
the  destruction  of  the  antarctic  seal  herds  is  given 
by  Dr.  Allen  in  his  article  found  in  the  Appendix.* 
Captain  Budington,  who  for  over  twenty  years 
has  sealed  about  Cape  Horn  and  the  islands  of 
the  South  Atlantic,  making  his  last  trip  to  these 
regions  in  the  winter  of  1891-92,  says  :  "From 
hundreds  of  thousands  of  seals  resorting  to  these  . 
islands  and  coasts  the  numbers  have  been  reduced 
to  a  few  hundred,  which  seek  the  land  in  scat- 
tered bands  and  rush  to  sea  on  the  approach  of 
man."^  He  further  adds  :  "Seals  in  the  antarctic 
regions  are  practically  extinct,  and  I  have  given 
up  the  business  as  being  unprofitable."^  In 
speaking  of  the  cause  of  this  extermination,  he 
says :  "  The  seals  in  all  these  localities  have 
been  destroyed  by  the  indiscriminate  killing  of 
old  and  young,  male  and  female.  If  the  seals  in 
these  regions  had  been  protected  and  only  a 
certain  number  of  "  dogs  "  (young  males  unable 
to  hold  their  position  on  the  beaches)  allowed 
to  be  killed,  these  islands  and  coasts  would  be 
again  populous  with  seal  life.  The  seals  would 
certainly  not  have  decreased  and  would  have 


1  Article  by  Dr.  Allen,  Parts  I  and  IT,  Vol.  I,  pp.  365,  393. 
-  Vol.  II,  p.  595.     See  also  Isaac  Liebes,  Vol.  II,  p.  515. 
3  Vol.  II,  p.  595. 
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Dcstniction.         produced  an  annual  supply  of  skins  for  all  times. "^ 

James  Kiernan,  who  about  1843  visited  on  a 
sealing  voyage  the  east  coast  of  Patagonia  and 
the  Falkland  Islands,  says :  "  These  rookeries 
have  since  been  destroyed  through  the  constant 
hunting  of  seals'."^  Caleb  Lindahl,  also  experi- 
enced in  sealing  in  southern  latitudes,  in  speaking 
of  the  destruction  of  seals  at  the  South  Shetland 
Islands,  says  :  "  If  the  seals  on  the  South  Shet- 
land Islands  had  been  protected  I  think  the}^ 
would  have  been  there  by  the  million,  because 
in  one  year  they  took  three  hundred  thousand 
seals  from  the  Shetland  Islands.*'^  The  same 
hunter  also,  in  telling  of  a  sealing  expedition  he 
made  in  1891  to  the  south  seas,  says  :  ''•  The  seals 
are  nearly  all  killed  off  down  there,  so  that  we 
got  only  about  twenty  skins.  It  is  no  use  for 
vessels  to  go  there  sealing  any  more."^ 

The  R'.ssian  herd.      The  pelagic  scalers  of  the  North  Pacific  have 

not  confined  their  operations  to  the  eastern  side 
of  the  Pacific  Ocean,  but  have  invaded  the 
Eussian  waters,  and  the  slaughter  has  already 
been  carried  on  to  such  an  extent  in  that  locality 
that  the  Commander  herd  has  begun  to  decrease 
in  the  same  manner  as  the  Alaskan  herd.* 

1  Vol.  II,  p.  595. 

2  Vol.  II,  p.  450. 

3  Caleb  Lindalil,  Vol.  II,  p.  456, 

^  Gustaye  Niebaum,  Vol.  II,  p.  203. 
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The  necessity  of  protection  to   seal  life  from     British  protection 

of  the  seal. 

unlimited  destruction,  in  order  that  the  species 
may  be  preserved,  is  not  only  evidenced  by  the 
examples  above  cited,  but  has  been  recognized 
by  a  number  of  nations,   especially   by  Grreat 
Britain  and  her  colonies.     In  fact,  it   may   be 
said  that  wherever  fur-seals  breed  in  territory 
over  which  Great  Britain  has  control  the  species 
has  received  particular   protection  from   indis- 
criminate slaughter.     At  the  Falkland  Islands,  a     Falkland  islands. 
British  dependency,  formerly  so  productive  of 
the  fur  seal    species,  the    Government    of   the 
Islands  in  1881  issued  a  decree,^  the  preamble 
of  which  is  as  follows:  "Whereas  the  Seal  Fish- 
eries of  these  Islands,  which  was  at  one  time  a, 
source  of  profit  and  advantage  to  the  colonists, 
has  been  exhausted  by  indiscriminate  and  waste- 
ful fishing,  and  it  is  desirable  to  revive  and  pro- 
tect this  industry  by  the  establishment  of  a  Close 
Time  during  which  it  shall  be  unlawful  to  kill 
or  capture  seals  within  the  limits  of  this  Colony 
and  its  dependencies."     The  ordinance  proceeds 
to  enact  stringent  regulations  prohibiting  seal 
hunting  "  within  the  limits  of  this  Colony  and 
its    dependencies."      Capt.    Budington,   an    ex- 
perienced navigator  and  seal  hunter  in  southern 

*  Falkland  Islands  Seal  Fishery  Ordinance,  Vol.  I,  p.  435. 
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Falkland  Islands,  waters,  visited  that  region  in  January,  1892,  and 

he  states,  under  oath,  that  the  ordinance  of  1881 
is  enforced  in  the  sea  surrounding  those  islands 
outside  the  three-mile  limit,  and  that  it  would  be 
deemed  a  violation  of  the  law  to  take  seals  during 
the  close  season  between  the  Falkland  Islands 
and  Beauchene  Island,  twenty-eight  miles  dis- 
tant.^ 

New  Zealand.  During  the  past  fifteen  years  a  series  of  laws 

and  orders  in  council  have  been  enacted  for  the 
protection  of  seals  in  the  Colony  of  New  Zealand, 
which  not  only  established  a  close  season,  but 
have  at  times  entirely  prohibited  the  taking  of 
seals  for  a  consecutive  period  of  eight  years." 
The  New  Zealand  Seal  Fisheries  Act  of  1878 
established  a  close  season  for  seals  extending 
from  October  1  to  June  1.-  Section  4  empowers 
the  Governor,  by  Order  in  Council,  to  extend  or 
vary  the  close  season  as  to  "  the  whole  Colony 
or  only  in  particular  parts  thereof."  And  this 
provision  has  been  substantially  reenacted  in 
all  subsequent  legislation.  The  area  designated 
as    "  the   Colony "  is  taken  to  mean   the    area 

'  James  W.  Budington,  Vol.  II,  p.  593. 

'-  New  Zealand  Act,  1878,  Vol.  I,  p.  437.  See  also  Reports,  Depart- 
ment of  Marine  (1880-1890),  Regulations  by  the  Governor  of  New 
Zealand  in  Council,  January  10,  1888. 
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specified  in  the  act^  creating  the  colony,  which  New  Zealand, 
defines  its  boundaries  as  coincident  with  paral- 
lels 53°  and  53°  south  latitude,  and  162°  east 
and  173°  west  longitude.^  The  Fisheries  Act  of 
1884^  empowers  the  Governor  in  Council  "  to 
make,  alter,  and  revoke  regulations  which  shall 
have  force  and  effect  only  in  waters  or  places 
specified  therein  ;  "  and  almost  unlimited  author- 
ity is  thus  conferred  upon  the  executive  to 
establish  close  seasons,  and  to  make  regulations 
respecting  the  purchase  or  sale  of  fish,  including 
seals,  and  punishment  for  violation  of  the  law 
and  orders.  The  definition  in  the  act  of  the  term 
"  waters  "  indicates  that  it  applies  to  the  entire 
area  of  the  Colony,  of  which  the  southeastern 
corner  is  over  seven  hundred  miles  from  the  coast 
of  New  Zealand,  although  a  few  smaller  islands 
intervene.  The  Amendment  Act  of  1887,*  making 
the  penalties  more  stringent,  provides  (Sec. 
6)  that  the  commander  of  any  public  vessel 
may  seize,  search,  and  take  any  ofiending  vessel 

1  26  and  27  Vic.  c.  23,  Gee.  2,  Vol.  I,  p.  436 ;  Extract.  ..."  The 
Government  purpose  leasing  the  right  to  seal  within  the  Colony  of 
New  Zealand,  which  extends  within  the  area  comprised  between 
162'^  east  longitude  and  173°  west  longitude,  and  between  33^  and 
53*^  of  south  latitude."  From  "Handbook  of  the  Fishes  of  New 
Zealand."  Prepared  under  the  instructions  of  the  Commissioner 
of  Trade  and  Customs,  by  R.  A.  A.  Sherrin.  Auckland,  1886,  p. 
254. 

2  Map  of  Colony  of  New  Zealand,  Vol.  I,  p.  437. 

3  New  Zealand  Act,  1884,  Vol.  I,  p.  437. 
''-  New  Zealand  Act,  1887,  Vol.  I,  p.  440. 
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New  Zealand.       «  within  the  jurisdiction  of  the  Government  of 

the  Colony  of  New  Zealand."  The  "  Handbook 
of  the  Fishes  of  New  Zealand,"  already  cited,  a 
book  "  prepared  under  the  instructions  of  the 
Commissioner  of  Trade  and  Customs,"  reviews 
at  some  length  the  seal  life  and  industry  of  the 
Colony,  and  in  advocating  stringent  protection 
states  that  "  seals  are  property  the  State  should 
zealously  guard."  In  pursuance  of  the  foregoing 
cited  laws  and  regulations  the  Government  of 
New  Zealand  has  kept  a  cruiser  in  service  for 
some  years  for  the  purpose  of  patrolling  the 
waters  of  the  Colony  and  enforcing  the  law.^  It 
is  now  proposed  to  lease  the  exclusive  right  to 
Cape    of     Good  take  scals  within  the  limits  of  the  Colony  to  a 

Hope.  •' 

company.^  In  the  Colony  of  the  Cape  of  Good 
Hope  sealing  is  prohibited  at  the  rookeries  and 
in  the  waters  adjacent  thereto,  except  under 
stringent  regulations.^  The  laws  and  regulations 
of  the  British  colonies  just  cited  have  reference 
to  the  fur-seals  of  the  South  Seas,  similar  in  their 
habits  to  the  seal  herd  of  the  Pribilof  Islands, 

1  Reports,  Marine  Department  of  New  Zealand,  1882,  1883,  1887, 
1888. 

2  "  Handbook  of  tlie  Fishes  of  New  Zealand,"  p.  254. 

='  George  Comer,  Yol.  II,  p.  597  j  William  C.  B.  Stamp,  Vol.  II,  p. 
576. 
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having  fixed  habitations  on  the  land,  to  which    Cape    of  .  aood 

Hope. 

they  regularly  resort.-^ 

But  Great  Britain  and  its  dependencies  do  not    British  protection 

of  hair-seal. 

limit  their  governmental  protection  to  the  fur-seal ; 
it  is  extended  to  all  varieties  of  seals,  wherever 
they  resort  to  British  territorial  waters,  and  they 
have  thrown  about  them  upon  the  high  seas  the 
guardianship  of  British  statutes.  In  certain  of  the 
waters  of  the  North  Atlantic  are  found  the  hair- 
seal,  of  much  less  commercial  value  than  the  fur- 
seal,  and  to  whose  existence  the  land  is  not  a  neces- 
sity, as  the  young  may  be,  and  usually  are,  born 
and  reared  on  the  ice  ;  and  yet  these  seals  are  under 
the  special  protection  of  British  laws.  Canadian 
statutes  prohibit  all  persons,  without  prescribing 
any  marine  limit,  from  disturbing  or  injuring  all 
sedentary  seal  fisheries  during  the  time  of  fishing 
for  seals,  or  from  hindering  or  frightening  the 
shoals  of  seals  as  they  enter  the  fishery.  They 
also  forbid  the  use  of  explosives  to  kill  seals. ^ 

The  most  important  ? hair-seal  res^ion  of  the    Newfoundland 

■^  *  °  regulations. 

world  is  found  on  the  ice  floes  to  the  eastward  of 
Newfoundland,  often  several  hundred  miles  from 
the  coast.^     This  region  has  bee    for  many  years 

^  An  examination  of  the  "  Handbook  of  the  Fishes  of  New  Zea- 
land" (pp.  230-233)  will  show  that  the  fur-seal  frequenting  those 
islands  is  similar  in  habits  to  the  Alaskan  fur-seal  in  nearly  every 
particular. 

2  Revised  Statutes  of  Canada,  c.  95,  Seca.  6  and  7j  Vol.  I^  pp.  441, 454. 

^  Allen,  "  Monograph  of  North  American  Pinnipeds,"  page  234. 
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Newfoundland  past  Under  the  protection  of  the  l!^ewfoundland 

regulations. 

Colonial  Government,  which  has  enforced  a  close 
season,  not  allowing  sail  vessels  to  leave  port  on 
sealing  voyages  before  March  1,  and  steam  ves- 
sels before  March  10,  and  prohibiting  seal  killing 
before  March  12,  under  a  penalty  of  from  four 
hundred  dollars  to  two  thousand  dollars,  and  has 
enacted  other  stringent  regulations/  But  even 
these  laws  have  not  proved  sufficiently  effica- 
cious, and  in  April,  1892,  a  new  act  "to  regulate 
the  prosecution  of  the  seal  fisheries ''  was  passed.^ 
This  act  defers  the  date  of  leaving  port  two  days 
and  prohibits  the  killing  of  seals  at  all  seasons 
of  the  year  except  between  March  14  and 
April  20,  inclusive.  It  is  further  made  an  offence 
to  bring  any  seal  killed  out  of  season  into  any 
port  of  the  Colony  under  a  penalty  of  four  thou- 
sand dollars,  and  all  steamers  are  prohibited  from 
proceeding  on  a  second  trip  to  the  seal  waters  in 
any  one  year.  It  will  be  seen  from  the  deposi- 
tions of  Eichard  Pike,  a  master  mariner  of  forty- 
four  years'  experience  in  hair-seal  hunting,  and 
of  James  G.  Joy,  master  mariner  of  twenty-four 
years'  experience  in  seal  hunting,  that  the  law 
prohibiting  the  second  sealing  trip  was  enacted 
because  it  tended  to  the  extermination  of  the  hair- 
seals,  as  at  least  seventy-five  per  cent,  of  those 

1  Newfoundland  Seal  Act,  1879,  Vol.  I,  p.  442. 

2  Newfoundland  Seal  Act,  1892,  Vol.  I,  p.  444. 
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killed  on  the  second  trip  are  females,  and  many  '  Newfoundland 

regulations; 

at  that  time  are  shot  m  the  water  and  sink  before 
they  can  be  recovered.^ 

Next  in  importance  to  the  Newfoundland  hair-  jan  Mayen  reguia- 
seal  region  is  that  in  the  Atlantic  Ocean  east  of 
Greenland,  and  known  as  the  Jan  Mayen  Seal 
Fishery.  This  region  in  the  open  sea  is  em- 
braced  in  the  area  lying  between  the  parallels 
of  67°  and  75°  north  latitude  and  the  meridians 
of  5°  east  and  17°  west  longitude  from  Green- 
wich. These  fisheries  were  made  the  subject  of 
legislative  regulation,  applicable  to  their  own 
subjects,  by  the  Governments  of  Great  Britain, 
Sweden  and  Norway,  Eussia,  Germany,  and 
Holland,  by  a  series  of  statutes  passed  by  these 
several  countries  during  the  years  1875,  1876, 
1877,  and  1878.^  The  3rd  of  April  is  established 
as  the  earliest  date  each  year  on  which  the  seals 
could  be  legally  captured,  and  penalties  are  fixed 
for  a  violation  of  the  prohibition. 

It  will  thus  be  seen  that  not  only  Great  Britain    Concurrence     of 

nations. 

and  her  colonies  have  found  it  necessary  to  pro- 
tect by  legislation  the  hair-seal  of  the  North 

^  James  a.  Joy,  Vol.  II,  p.  591 ;  Richard  Pike,  Vol.  II,  p.  592. 

2  "The  Seal  Fishery  Act,  1875,"  38  Vict.,  c.  18;  British  Order 
in  Council  of  Nor.  28,  1876;  Law  of  Sweden  and  Norway  of  May 
18,  1876;  Ordinance  of  Norway  of  Oct.  28,  1876;  Ordinance  of 
Sweden  of  Nov.  30,  1876 ;  Law  of  Germany  of  Dec.  4,  1876  ;  Ordi- 
nance of  Germany  of  Mar.  29,  1877  ;  Law  of  the  Netherlands  of 
Dec.  31,  1876  ;  Decree  of  the  Netherlands  of  Feb.  5,  1877 ;  Law  of 
Russia  of  Dec.  1878  ;  Sec.  223  of  Russian  Code  of  I^aws,  1S86, 
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Concurrence     of  Atlantic  from  extermination,  but  that  other  na- 

nations. 

tions  have  united  and  concurred  in   the  same 
protection. 
White  Sea  reguia-      Stringent  regulation.^  have  also  been  adopted 

tiona.  . 

by  Eussia  for  the  protection  of  the  hair-seals  in 
the  Gulf  of  Mezen,  a  part  of  the  White  Sea,  the 
greater  portion  of  which  is  beyond  the  three- 
mile  limit.  All  sealing  is  subject  to  the  super- 
vision of  public  overseers,  who  have  authority 
to  determine  the  time  at  which  the  annual  catch 
is  to  begin  at  certain  designated  places,  and  to 
preserve  order  during  the  continuance  of  sealing 
operations,  as  to  which  the  law  contains  certain 
prohibitions.^ 
Caspian  Sea  reg-      The  scalcrics  in  that  portion  of  the  Caspian 

ulation3. 

Sea  which  belongs  to  Eussia  are  under  the  con- 
trol of  a  "  Bureau  of  Fishing  and  Sealing  Indus- 
tries," which  is  charged  with  a  general  supervision 
of  the  sealeries,  and  the  enforcement  of  the  law, 
which  contains  regulations  for  a  close  season,  a 
license  fee,  and  prohibition  of  killing  or  disturb- 
ance during  the  breeding  time.^ 
Fur-seal  protection      Similar  enactments  protect  the  fur-seal  in  other 

by  other  nations. 

portions  of  the  world,  as  other  nations  have 
recognized  how  indispensable  to  the  preservation 
of  the  fur-seal  species  is  the  prohibition  of  un- 
licensed  and   unlimited   sealing.      The    Lobos 

*  Code  of  Russian  Laws,  1886,  and  map  of  area,  Vol.  I,  p.  445. 
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Island  rookeries  have  for  over  sixt}^  years  been    Fur-seai  protect  ion 

by  other  nations. 

protected  by  the  Government  of  Uruguay,  and 
the  right  of  sealing  leased  to  a  company  under 
certain  restrictions;^  and  as  a  consequence  of  this 
governmental  protection  Lobos  Islands  have  for  Lobos  islands. 
many  years  past  been  the  chief  source  of  supply 
from  the  southern  seas.  The  Governments  of  Cape  Home. 
Chile  and  the  Argentine  Eepublic  have  also 
recently  given  protection  to  the  fur-seals  resort-  ^  ^ 

ing  to  their  coasts  in  the  hope  of  restoring  their 
almost  exterminated  rookeries.^  The  Japanese  K.uriie  islands. 
Government  has  taken  steps  toward  the  restora- 
tion 'and  preservation  of  the  fur-seals  at  the 
Kurile  Islands,^  and  the  history  of  Eussian  pro- 
tection on  the  Commander  Islands  and  Eobben    Commander    and 

Eobben  Islands. 

Island  is  too  well  known  to  need  further  citation. 

FISHERIES. 

The  foregoing  review  of  the  legislation  of 
various  nations  shows  that  they  have  deemed  it 
necessary  to  adopt  stringent  regulations,  not  only 
in  waters  adjacent  to,  but  also  at  great  distances 
from,  their  respective  land  boundaries,  in  order 
to  protect  from  extermination  the  fur  and  the 
hair-seal.     But  it  will  be  interesting,  and  profit- 

*  Summary  of  Uruguay  laws,  in  letter  of  April  2,  1892,  by  the 
Custodian  of  Archiyes  at  Montevideo,  Vol.  I,  p.  448  ;  .  Article  by 
Dr.  Allen,  Part  II,  Vol.  I,  p.  397. 

'^  G-eorge  Comer,  Vol.  II,  p.  597.  • 

•*  Statutes  of  Japan,  Vol.  I,  p.  449. 
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able  for  the  purposes  of  this  Arbitration,  to  carry 
the  investigation  of  national  legislation  a  step 
further  and  to  examine  how  far  Governments 
have  gone  in  the  protection  of  other  forms  of 
animal  life  in  the  water,  and  to  what  extent 
extra  territorial  jurisdiction  is  exercised  for  the 
preservation  of  national  interests. 
Game  laws.  All  nations  and  races  in  all  asres  have  reco»- 

nized  the  necessity  of  affording  sufficient  pro- 
tection for  the  reproduction  and  continued 
existence  of  all  animal  life  useful  to  the  human 
race.  Even  the  savage  recognizes  and  enforces 
this  humanitarian  and  economic  principle,  but 
it  is  most  fully  recognized  and  enforced  among 
civilized  nations.  An  examination  of  the  legis- 
lation of  the  countries  of  Europe  and  America 
shows  that  the  protection  of  the  Government  is 
everywhere  extended  to  animals  ferce  naturce 
during  the  breeding  season,  and  that  especially 
the  mother,  when  heavy  with  young  or  while  her 
offspring  is  dependent  upon  her,  is  under  the 
guardianship  of  the  law.  The  wild  animal  on 
the  land  and  the  fish  in  the  sea  are  both  pre- 
served by  a  close  season  and  stringent  rules, 
having  particular  reference  to  the  reproduction 
and  undiminished  existence  of  the  species.  As 
indicating  the  character  of  this  legislation,  the 
attention  of  the  Arbitrators  is  directed  to  a  paper 
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in  the  Appendix,  giving  a  brief  review  of  the    Game  laws, 
game    and  fishery  laws  of  Great   Britain   and 
Canada.^ 

Game  and  fishery  laws  are  usually  limited  inj^^fg^^^^f^^^^'*^^^*^ 
their  effects  to  the  land  and  territorial  waters  of 
the  countrv  which  enacts  them.     But  instances  '\ 

are  many  wherein  nations  have  not  hesitated  to 
extend  the  effects  of  their  laws  to  the  waters 
contiguous  to  their  shores,  beyond  the  ordinary 
three-mile  limit.  Citations  have  already  been 
made  of  the  laws  for  the  protection  of  seals  of 
quite  a  number  of  nations,  which,  so  far  as  their 
own  subjects  are  concerned,  apply  to  large  areas 
of  the  high  seas,  and  it  has  been  shown  that 
Great  Britain  and  Eussia  extend  their  exclusive 
■jurisdiction  for  the  protection  of  seals,  frequent- 
ing waters  contiguous  to  their  shores,  far  beyond 
the  marine  league.  But  further  instances  may 
be  cited  where  nations  have  exercised  extrater- 
ritorial jurisdiction  on  the  ocean  for  the  protec- 
tion of  other  species  of  marine  life  besides  the 
seal.  In  fact,  it  may  be  laid  down  as  a  principle, 
established  by  international  usage,  that  any 
nation  which  has  a  peculiar  interest  in  the  con- 
tinued existence  of  any  valuable  marine  product, 
located  in  the  high  seas  adjacent  to  its  coasts  or 

^  Game  and  Fishery  Laws  of  Great  Britain  and  Canada,  Vol.  I, 
p.  450. 
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Extraterritorial  territorial  waters,  may  adopt  such  measures  as 

jurisdiction. 

are  essential  to  the  preservation  of  the  species, 

without  limitation  as  to  the  distance  from  land 

at    which    such    necessary    measures    may   be 

enforced.        - 

Irish    o  y  s  t;e  r      Tj^ig  principle  is  well  illustrated  by  two  recent 

statutes   enacted   by   the   Parliament  of  Great 

.Britain.     By  the  British  "  Sea  Fisheries  Act"  of 

1868^  provision  is  made  for  the  regulation  of 

oyster   dredging    on    any    03^ster    bed    within 

twenty  miles  of  a  straight  line  drawn  from  the 

eastern  endof  Lambay  Island  to  Carnsore  Point 

on  thereast^n,\ coast  of  Ireland.     The  law  states 

in  terms  that  it  is  to  be  enforced  "  outside  of  the 

exclusive  fisher}^  limits  of  the  British  Isles,"  and 

that  every  order  issued  in  pursuance  of  it  shall 

be  binding  not  only  on  British  sea-fishing  boats, 

but  also  "  on  any  other  sea-fishing  boats  in  that 

behalf  specified  in  the  order  and  on  the  crews  of 

such  boats."     In  other  words,  jurisdiction  may 

be  asserted  over  foreigners  as  well  as  British 

subjects  at  a  distance  of  twenty  miles  from  land. 

Scotch  Herring      iJie  Scotch  Herring  Fishery  Act  of  1889^  fur- 
Fishery  Act.  ^  ^  ^  -^      ^ 

nishes  another  illustration  in  point.  That  act 
provides  that  certain  destructive  methods  of  fish- 
ing ma)^  be  prohibited  by  the  fishery  board  in 

^  Statute  of  British  Parhament,   31  and  32  Vict.,  c.  45,  Sec.  67  ; 
map  of  area  defined  in  the  statute,  Vol.  I,  p.  457. 

2  Statute,  52  and  53  Vict.  c.  23,  and  map.  Sec.  7,  Vol.  I,  p.  458. 
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any  part  of  an  area  of  the  open  sea,  two  thousand    Scotch     Herring 

seven  hundred  square  miles  in  extent,  lying  off 

the  northeast  coast  of  Scotland,  within   a  line 

drawn  from  Duncansbay  Head,  in  Caithness,  to 

Eattray  Point,  in  Aberdeenshire."     The   act  is 

not  confined  in  its  operations  to  British  subjects, 

but  provides  that  ''any  person"  offending  against 

its  provisions  shall  be  liable  to  a  fine  and  the 

forfeiture  of  his  fishing  apparatus. 

The  legislation  of  several  of  the  colonies  of  ^  ^f^'*^  fisiieries  of 

^  Ceylon. 

Great  Britain  also  abounds  in  instances  of  the 
exercise  of  extraterritorial  jurisdiction  upon  the 
high  seas  for  the  protection  of  different  species 
of  marine  life.  The  pearl  fisheries  of  Ceylon  . 
extend  into  the  open  sea  for  a  distance  of  twenty 
miles,  and  they  have  been  the  subject  of  a  series 
of  ordinances  and  regulations  from  1811  down 
to  the  present  time,  which  for  certain  purposes 
define  the  limit  of  marine  jurisdiction  to  be  twelve 
miles,  and  for  other  purposes  a r distance  which 
varies  from  six  to  twenty  miles. ^ 

The  pearl  fisheries  of  Queensland  and  Western    Pearl  fisheries  of 

Australia. 

Australia  were,  in  the  years  1888  and  1889, 
made  the  subject  of  regulation  by  two  statutes 
enacted  by  the  Federal  Council  of  Australasia.^ 
These  statutes  extended  the  local  regulations  of 


^  Ordinances  of  Ceyloii,  and  map,  Vol.  I,  p.  461. 
2  Statutes  of  Australasia,  and  map,  Vol.  I,  p.  467. 
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Pearl  ^siieries  of  tlie  two  couiitries  mentioned  to  defined  areas  of 

Australia. 

-  the  open  sea,  of  which  the  most  remote  points 
are  about  two  hundred  and  fifty  miles  from  the 
coast  of  Queensland,  and  about  six  hundred  miles 
from  the  coast  of  Western  Australia.  These  acts 
are,  by  their  terms,  limited  in  their  operation  to 
British  subjects,  but  as  Sir  George  Baden-Powell 
has  pointed  out,  in  a  recent  address  delivered 
before  the  Association  of  the  Codification  of  the 
Law  of  Nations/  the  remoteness  of  these  waters 
renders  it  practically  impossible  for  foreign 
vessels  to  participate  in  the  pearl  fisheries  with- 
out entering  an  Australian  port,  and  thereby 
rendering  themselves  amenable  to  Australian 
law. 
Frencii  legislation.  The  fishery  legislation  of  France  also  recog- 
nizes the  same  principle.  A  commission,  ap- 
pointed by  the  French  Government  in  1849  to 
investicjate  the  fisheries  of  that  countrv  and 
to  make  recommendations,  reported  that  they 
deemed  it  inexpedient  to  assign  any  precise 
limit  to  territorial  waters  beyond  which  the  laws 
recommended  should  cease  to  be  operative.^ 
Accordingly  the  laws  passed  in  pursuance  of  this 
report  were  so  framed  as  to  leave  this  question 
open,  and  the  Decree  of  May  10,  1862,  Sec.  2, 

^  Delivered  at  Liverpool,  Aug.  29,  1890;  see  page  9. 
2  Rapport  de  la  Commission  du  25  juin,  1849,  pour  I'examen  d'un 
projet  de  loi  sur  la  peche  maritime  c6ti^re,  p.  25. 
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French  legislation. 


went  so  far  as  to  provide  in  terms  that  under  cer- 
tain circumstances  fishing  might  be  prohibited 
over  areas  of  the  sea  beyond  three  miles  from 
shore/  Numerous  laws  have  also  been  enacted 
by  France  to  protect  and  regulate  the  coral 
fisheries  of  Algeria,  both  as  to  natives  and  for- 
eigners, and  the  coral  beds  so  regulated  extend 
at  some  points  as  far  as  seven  miles  into  the  sea.^ 

The  coral  beds  surrounding  the  island  of  Sar-  Italian  legislation. 
dinia  and  lying  off  the  southwest  coast  of  Sicily 
have  been  made  the  subject  of  elaborate  regu- 
lations by  the  Government  of  Italy.  The  Sar- 
dinian coral  beds  are  situated  at  distances  from 
land  which  vary  from  three  to  fifteen  miles.^ 
The  principal  coral  beds  of  Sicily  are  three  in 
number,  and  are  respectively  distant  from  the 
coast  fourteen,  twenty-one,  and  thirty-two  miles. 
At  present  all  coral  fishing  is  prohibited  on  these 
banks  by  Eoyal  Decree,  for  a  designated  period, 


^  French  Decree  and  map,  Vol.  I,  p.  469. 

^  Map,  Vol.  I,  p.  469.  *'  Les  Peches  Maritimes  en  Algerie  et  en 
Tunisie."  Rapport  au  ministre  de  la  marine,  par  M.  M.  Bouchon 
Brandely,  Inspecteur  general  des  peches  maritimes,  et  A.  Ber- 
thoule.  Secretaire  general  de  la  Societe  national  d'acclimatation, 
membre  du  Comite  consultatif  des  peches  maritimes. 

3  Map,  Vol.  I,  p.  470.  British  admiralty  chart  No.  281.  "  II 
Carallo  in  Sardegna,  Relazione  presentata  ^  S.  E.  il  ministro  di 
Agricoltura,  Industria  e  Commercio,  dal  Professore  Parona  Cor- 
rado,  deir  University  di  Cagliari."  "  Annali  dell'  Industria  e  del 
Commercio,  1882." 
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Italian  legislation,  at  the   close  of  which  the  previous  restrictive 

regulations  will  be  again  enforced.^ 

Norwegian  legis-  This  principle  is  also  recognized  in  the  legis- 
lation of  Norway  in  the  statute  of  1880  for  the 
protection  of  whales,  during  an  annual  close 
season,  in  Varanger  Fiord,  an  arm  of  the  open 
sea  about  thirty-two  marine  miles  in  width,  lying 
off  the  northeast  coast  of  Norway.^ 

Panama   legis-      The  Government  of  Panama,  in  the  Eepublic 

lation.  ^ 

of  Colombia,  has  recently  enacted  a  law  prohibit- 
ing the  use  of  diving  machines  for  the  collection 
of  pearls  within  an  area  of  the  sea  over  sixty 
marine  miles  in  length,  and  extending  outward 
about  thirty  marine  miles  from  the  coast. ^ 
Mexican     legisia-      The  Mcxicau  pearl  fisheries  lying  off  the  coast 

of  Lower  California,  have  been  made  the  subject 
of  special  exclusive  grants  to  private  individuals. 
Along  part  of  the  coast  the  pearl  beds  have  been 
divided  for  this  purpose  into  two  belts,  of  which 
the  inner  belt  extends  seaward  a  distance  of  five 
kilometers  (about  three  miles),  and  the  outer  belt 
is  bounded  by  lines  drawn  parallel  to  the  coast 
at  distances  of  five  and  ten  kilometers.    It  is  ob- 


^  statutes  of  Italy,  and  maps,  Vol.  I,  pp.  470,  472.  "  Relazione  del 
Professore  Giovanni  Canestrini  al  Ministro  di  Agricoltura,  Indus- 
tria  e  Commercio  Sulle  ricerche  fatte  nel  Mare  di  Sciacca  intorno 
ai  Banchi  Corallini."  "  Annali  dell'  Industria  e  del  Commercio, 
1882." 

2  Statutes  of  Norway,  Vol.  I,  p.  482. 

^  Statutes  of  Panama,  and  map,  Vol.  I,  p.  484. 


ALASKAN  HERD.  237 

vious  that  the  greater  portion  of  this  outside  belt    Mexican    legisia- 

i  '  1  ...  tion. 

lies  beyond  the  three-mile  limit. ^     - 

Maps  will  be  found  in  the  Appendix,  as  cited,    other  cases  of  ex- 

■  ±  X  traterritorial      juris- 

sliowing  the  extent  of  marine  territory  over  which  diction. 
jurisdiction  is  exercised  by  the  different  Govern- 
ments named.  Eeference  may  also  be  made  to 
the  British  Hovering  Acts,^  the  St.  Helena  Act  of 
1815,^  and  the  Quarantine  Act  of  1825,*  as  well 
as  various  international  conventions  for  the  pro- 
tection and  regulation  of  fisheries  on  the  high 
seas. 

ALASKAN  HERD. 

This  hasty  review  of  the  legislation  of  near  a 
score  of  nations  clearly  establishes  the  principle 
announced  that  any  nation,  having,  a  peculiar 
interest  in  the  continued  existence  of  animal  life 
in  the  high  seas  adjacent  to  its  coasts  or  territo-  -, 

rial  waters,  may  adopt  such  measures   as    are 
essential  to  its  preservation,  without  limit  as  to 
the  distance  from  land  at  which  such  measures 
may  be  enforced.     It  is  a  remarkable  fact,  how-    trnprotected  con- 
ever,  in  view  of  the  legislation  just  cited,  that     ^^' 
the  Alaskan  seal  herd,  so  valuable  to  the  human 

^  Statutes  of  Mexico,  and  map,  Vol.  I,  p.  486. 

2  9  G-eo.  II,  c.  35,  Sec.  23,  statute  repealed  in  1825,  but  partially 
reenacted  as  to  the  limit  of  four  leagues  as  recently  as  1845,  8  and 
9  Vict.,  c.  86,  Sec.  2. 

3  56  Geo.  Ill,  c.  23,  Sec.  4,  Vol.  I,  p.  495. 

*  6  Geo.  IV,  c.  78,  Sees.  8,  9,  Vol.  I,  p.  496. 
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Unprotected  con-race,  staiids  aluiost  alone  in  the  animal  life  of 

the  world  in  being  denied  protection  during  the 
necessary  period  of  the  reproduction  of  its  spe- 
cies. The  review  of  the  habits  of  the  Alaskan 
seal  and  of  the  practices  of  the  pelagic  hunters 
has  shown  that  for  at  least  nine  riionths  of  the" 
year  this  herd  is  exposed  to  the  relentless  and 
untiring  pursuit  of  the  pelagic  hunter,  and  that 
during  the  remaining  three  months  his  hand  is 
only  stayed  by  the  inclemency  of  the  weather 
which  renders  pursuit  impossible.  And  it  has 
been  further  shown  that  this  pursuit  is  most  active 
and  destructive  at  the  time  when  the  female  seal 
is  approaching  the  season  of  the  delivery  of  her 
young,  or  when  she  is  nursing  the  pup  which  is 
entirely  dependent  upon  the  rnother's  milk  for 
sustenance. 

Necessity  of    its      The  necessity  of  protection  of  this  particular 

protection. 

herd  is  affirmed  by  numerous  witnesses  of  every 
degree  of  experience  and  knowledge,  including 
leading  naturalists  of  America  and  of  many 
-  '  European  nations,  those  engaged  in  the  sealskin 
industry,  both  in  the  United  States,  Great  Brit- 
ain, and  France,  experienced  sealers,  and  many 
others  conversant  with  seal  life  and  the  present 
condition  of  the  Alaskan  herd. 
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-  The  British  and  American  Bering  Sea  Com-    The   Joint  Com- 
mission, 
missioners,  although  they  do  not  assert  in  their 

joint  report  that  protection  is  necessary,  give,  as 

a  conclusion  reached,  the  following  :  "  We  are  in  

thorouo'h  ai^reement  that  for  industrial  as  well 

as  for  other  obvious  reasons,  it  is  incumbent  upon 

all  nations,  and  particularly  upon  those  having 

direct  commercial  interests  in  fur-seals,  to  provide 

for  their  proper  protection  and  preservation."^ 

The  British  Governmxent  also  has  reco2fnized    British     rocogni- 

tion. 

the  necessity  of  protecting  this  seal  herd  from 
destruction,  in  its  correspondence  with  the  Gov- 
ernment of  the  United  States,  and  has  advocated 
certain  methods  of  preservation  through  a  close 
season  and  prohibition  of  sealing  within  certain 
limits.^  Lord  Sahsbury,  in  1888,  so  far  recog- 
nized the  need  of  protection  to  the  seal  herd  as 
to  suggest  that  a  close  season  from  April  15  to 
October  1  be  established  in  the  whole  of  Bering 
Sea  and  those  portions  of  the  Sea  of  Okhotsk 
and  of  the  Pacific  Ocean  north  of  north  latitude 
47°,  and  that  this  limitation  should  be  enforced 
by  international  agreement  between  the  United 

^  Joint  Report  of  British  and  American  Bering  Sea  Commissioners. 
Post,  p.  309. 

2  Sir  J.  Pauncefote  to  Mr.  Blaine,  April,  1890 ;  Marquis  of  Salis- 
bury to  Sir  L.  West,  April  16,  1891  ;  Sir  J.  Pauncefote  to  Mr. 
Wharton,  June  11,  1891. 
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British     recogni-  States,  Great  Britain,  Eussia,  and  other  nations 

tion. 

interested/ 
Opinions      of      ProfessorT.H.  Huxlev, in  Considering  this  Ques- 

naturalists.  ^  .  /  o  ^ 

Professor  Huxley,  tion  of  the  decline  of  the  Alaskan  herd  and  the 

need  of  protecting  it, says  :  "That  the  best  course 
would  be  to  prohibit  the  taking  of  fur-seals  any- 

Dr.Sciater.  wlicrc    cxccpt    ou  the   Piibiiof   Islands."^     Dr. 

Sclater,  secretary  of  the  Zoological  Society  of 
London,  says  "that  in  his  opinion  as  a  naturalist, 
unless  proper  measures  are  taken  to  restrict  the 
indiscriminate  capture  of  the  fur-seal  in  the 
North  Pacific  he  is  of  the  opinion  that  the  exter- 
mination of  this  species  will  take  place  in  a  few 
years,  as  it  already  has  done  in  tlie  case  of  other 
species  of  the  same  group  in  other  parts  of  the 

])r.       Me  riam's  world/'^     Dr.  C.  Hart  Merriam,  one  of  the  Amer- 

letter.  .  ^  .      . 

can  Bering  Sea  Commissioners,  sent  out  a  letter 
to  a  number  of  the  principal  zoologists  and 
scientists  of  the  world,  stating  briefly  the.  results 
of  his  investio^ations  as  to  the  condition  of  the 
Pribilof  rookeries  and  the  cause  of  the  decrease  ; 
the  letter  closes  with  the  following  conclusions ; 
'•  It  seems  to  be  a  fair  inference,  therefore,  that 
the  only  way  to  restore  the  depleted  rookeries  to 
their  former  condition  is  to  stop  taking  seals  at  sea, 

1  Mr.  White  to  Mr.  Bayard,  April  20,  1888  ;  Marquis  of  Salisbury 
to  Sir  L.  West,  April  16,  1888. 

2  Tol.  I,  p.  412. 

3  Yol.  I,  p.  413. 


ALASKAN  HERD.  241 

and  not  only  in  Bering  Sea,  but  in  tlie  North    Dr.       Memam's 

-^  .  .  letter. 

Pacific    as   well."^     In   replying   to    this    com- 
munication, Dr.  Eaphael  Blanchard,  of  France,    Dr.  Bianciiard. 
says  :  "By  reason  of  the  massacres  of  which  it  is 
a  victim,  this  species  is  advancing  rapidly  to- 
ward  its    total   and    final    destruction,    .     .    . 
and  there  is  for   our  generation  an  imperious 
duty  to  prevent  the 'destruction  of  the  fur-seal, 
to  regulate  strictly  its  capture,  in  a  word,  to  per- 
petuate this  source  of  wealth  and  to  bequeath  it 
to  our  descendants."-     Dr.  Henry  H.  Giglioli,  of    ^'^-  c^igii*^ii- 
Italy,  in  his  reply,  says  :  "  It  is  both  as  a  nat- 
uralist and  as  an  old  Commissioner  of  Fisheries, 
that  I  beg  to   say    .    .    .    that  I  most  entirely 
and  most  emphatically  agree  with  you  in   the 
conclusions  and  recommendations  you  come  to 
in  your  report  on  the  present  condition  of  the 
fur-seal  industry  in  the  Bering  Sea,  with  special 
reference  to  the  causes  oi" decrease  and  the  meas- 
ures necessary  for  the  restoration  and  permanent 
preservation  of  that  industry,  which  conclusions 
and  recommendations  are  fully  supported  and  jus- 
tified by  the  facts  in  the  case."^   Professors  A.  E.     Professors     Nor- 

•^  dcnskiold  and  Lilljo- 

Nordenskiold  and  W.  Lilljeborg,  of  Sweden,  unit-  ^org. 
ing  in  a  reply  to  Dr.  Merriam's  letter,  say:  "  As  to 
the  pelagic  sealing  it  is  evident  that  a  systematic 

1  Vol.  I,  p.  417. 

2  Vol.  I,  p.  427. 

=«  Letter  of  Dr.  Henry  H.  Giglioli,  Vol.  I,  p.  425. 
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Professors     Nor-  hunting  of  the  seals  in  the  open  sea  on  the  way 

denskiold  and  Lillje-  ^  .  . 

borg.  to  and  from  or  around  the  rookeries  will  very- 

soon  cause  the  complete  extinction  of  this  valu- 
able, and,  from  scientific  point  of  view,  so 
extremely  interesting  and  important  animal."^ 
Besides  these  declarations  above  quoted,  other 
Other  naturalists,  scieutists,  of  Fraucc,  Italy,  Sweden,  Eussia,  Ger- 
many, Austria,  Norway,  and  Argentine  Kepublic, 
to  whom  Dr.  Merriam's  letter  was  sent,  unite  in 
commending  the  conclusions  set  forth  and  affirm 
the  need  of  protection  to  the  seal  herd.^ 
Dr.  AUen.  Dr.  Allen  shows  plainly  the  need  of  protecting 

the  Alaskan   herd,  in  a  brief  summary  of  the 
results  of  pelagic  sealing.^ 
Canadian  resogni-      In  the  Canadian  Fisheries  Eeport  for  1886, 

already  adverted  to,  Thomas  Mowatt,  Esq.,  In- 
spector of  Fisheries  for  British  Columbia,  in  his 
report,  after  giving  the  catch  for  the  year  by 
sealing  vessels,  and  stating  the  fact  that  it  was 
composed  almost  entirely  of  female  seals,  adds : 
"  This  enormous  catch,  with  the  increase  which 
will  take  place  when  other  vessels  fitting  up 
every  year  are  ready  will,  I  am  afraid,  soon 
deplete  our  fur-seal  fisher}^,  and  it  is  a  great  pity 

*  Letter  of  Professors  Nordenskiold  and  Lilljeborg,  Vol.  T,  p.  429. 
2  Letters  of  Dr.  A.  V.  Middendorf,  Dr.  Emil  Horub,  Dr.  K.  Collett, 
Dr.  Leopold  Van  Schranck,  and  others,  Vol.  I,  pp.  418-433. 
'^  Article  by  Dr.  Allen,  Part  III,  Vol.  I,  p.  410. 


ALASKAN  HERD.  24o 

such  a  valuable  industry  could  not  in  some  way    Cauadiau  rcc-gni- 

"    tion. 

be  protected.'* 

Mr.  Walter  E.  Martin,  head  of  the  firm  of  C.     Opinions  of  Lon- 
don furriers. 

W.  Martin  &  Sons,  already  quoted,  says  "  that 
the  preservation  of  the  seal  herds  found  in  the 
North  Pacific  regions  is  necessar}^  to  the  contin- 
uance of  the  fur-seal  business,  as  those  herds  are 
the  principal  sources  of  supply  of  sealskins  left 
in  the  world,  and  from  his  general  knowledge  of 
the  customs  of  that  business  deponent  feels  jus- 
tified in  expressing  the  opinion  that  stringent 
regulations  of  some  kind  are  necessary  in  order 
to  prevent  those  herds  from  disappearing  like 
herds  which  formerly  existed  in  large  numbers 
in  the  South  Pacific  seas."^ 

Sir  George  Curtis  Lampson,  already  men- 
tioned as  the  senior  member  of  the  house  of  C. 
M.  Lampson  &  Co.,  says  that  he  "has  no  doubt 
that  it  is  necessary  in  order  to  maintain  the 
industry  that  steps  should  be  taken  to  preserve 
the  existence  of  the  seal  herd  in  the  North 
Pacific  Ocean  and  Bering  Sea  from  the  fate 
which  has  overtaken  the  herds  in  the  south 
seas."^  The  said  firm  of  Lampson  &  Co.,  in  a 
letter  to  the  Earl  of  Iddesleigh,  Eirst  Lord  of 
Her    Majesty's    Treasury,    dated     at    London, 

1  Walter  E.  Martin,  Vol.  II,  p.  570. 

2  Sir  George  C.  Lampson,  Vol.  II,  p.  566. 
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% 

Opinions  of  Lou- November  12,  1886,  in  relation,   amono;   other 

don  furriers.  ^ 

tilings  to  the  preservation  of  the  Alaskan  herd, 
states  that  "  should  Great  Britain  deny  the  right 
of  the  United  States  Government  to  protect  the 
(seal)  fishery  in  an  effectual  manner  there  can 
be  no  doubt  that  the  Alaska  fur  seals,  which 
furnish  by  far  the  most  important  part  of  the 
world's  supply  of  sealskins,  will  be  exterminated 
in  a  very  few  years,  just  as  in  the  South  Atlan- 
tic, the  Shetland  and  Georgia  fur-seals,  which 
used  to  furnish  even  finer  pelts  than  the  Alas- 
kas,  have  already  been."^  Again,  in  September, 
1890,  Lampson  &  Co.  wrote  to  the  Foreign 
Office  that  "unless  a  close  season  can  be 
arranged  immediatelv  the  animal  will  undoubt- 
edly  become  extinct  within  a  very  short  time."^ 
Mr.  C.  Hawkins,  a  British  subject,  in  a  letter 
already  mentioned,  addressed  to  the  Marquis  of 
Salisbury,  states  that  "  this  wholesale  slaughter 
of  the  females  will,  in  a  short  time,  bring  about 
the  extermination  of  the  seal  in  that  district  if 
not  arrested/'^ 
Opinions  of  French      M.    Leon   Eevillon,    a   member   of   the    well 

furriers. 

known  Parisian  firm  of  Eevillon  freres,  which  has 
been  engaged  in  the  manufacture  of  sealskin  gar- 
ments for  over  twenty  years,  in  speaking  for  his 

1  British  Blue  Book,  U.  S.  No.  2  (1890),  C-6131,  p.  24. 

2  British  Blue  Book,  U.  S.  No.  1  (1891),  C-6253,  p.  11. 
'■»  British  Blue  Book,  U.  S.  No.  3  (1892),  C-6635,  p.  5. 


ALASKAN  HERD.  245 

company,,  say  s  :  '"  We  firmly  ball  eve  that  if  the    Opinions  of  French 

furriers. 

slauo'hter  of  the  Northwest  Coast  fur-seals  is  not 
stopped  or  regulated,  the  Alaska  fur-seals  will 
.  disappear  entirely,  as  is  the  case  with  the  seals  of 
the  Shetland  Islands."^  The  same  belief  is  also 
stated  by  M.  Emin  Hertz,  head  of  the  fur  firm 
of  Emin  Hertz  &  Cie.,  which  is  located  in  the 
city  of  Paris.  He  says  :  '*  If  this  pursuit  in  the 
open  sea  continues  as  in  the  past  two  years,  the 
said  firm  firmly  believes  that  in  a  short  time  the 
seal  will  exist  only  as  a  souvenir  and  will  be 
completely  exterminated."" 

Mr.  Elkan  Wasserman,  of  San  Francisco,  who     Opinions  of  Amori- 

can  furriers, 

has  been  a  furrier  for  thirty  years,  says  :  "  From 
my  knowledge  of  the  sealing  business,  I  am  satis- 
fied that  the  seals  will  be  entirely  exterminated 
unless  protected  from  the  indiscriminate  pursuit 
in  the  waters  that  has  been  c^oino^  on  for  the  last 
few  years. "^  Mr.  C.  A.  Williams,  one  of  the 
original  members  of  the  Alaska  Commercial  Com- 
pany, formerly  lessees  of  the  Pribilof  Islands, 
but  no  longer  interested  in  those  rookeries,  says 
that  if  open-sea  sealing  continues  the  seals  of 
Bering  Sea  will  within  five  years  be  as  extinct  as 
the  seals  of  the  South  Sea  Islands.^     And  Mr. 

^  Vol.  II,  p.  590. 

2  Vol.  II,  p.  588. 

3  Vol.  II,  p.  534. 
"  Vol.  II,  p.  538. 
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OpinionsofAmeri.  Herman  Liebes,  already  spoken  of  as  beins^  the 

can  lurners.  >/      i.  o 

largest   purchaser   of  the   Northwest   catch  at 
Victoria,  British  Columbia,  places  the  time  of  ex- 
termination at  three  years  unless  the  herd  is  pro- 
tected from  the  depredations  of  pelagic  sealers.^ 
seakT"'"'"^^'^"^''      Turning  now  to  those  still  more  conversant 

with  the  wasteful  destruction  of  life  through 
open-sea  sealing,  the  resulting  depletion  of  the 
Alaskan  herd,  and  the  probable  effect  of  contin- 
uing pelagic  hunting,  the  opinions  already  given 
are  still  further  sustained.  A  great  number  of 
these  men,  sealers  with  more  or  less  experience, 
unite  in  declaring  the  necessity  of  protecting  the 
herd  in  order  to  preserve  it  from  certain  exter- 
mination in  the  near  future.  Alexander  McLean 
was  asked  the  question  :  "  If  sealing  continues  as 
heretofore,  is  there  any  danger  of  exterminating 
them  [the  seals]  ?"  He  replied;  "If  they  con- 
tinue as  they  have  been  since  I  have  been  in  the 
business,  I  will  give  them  ten  years.  After  that 
the  sealing  business  will  be  about  finished."^ 
Mr.  Morris  Moss,  vice-president  of  the  Sealers' 
Association  of  Victoria,  British  Columbia,  says  : 
"  It  is  very  important  that  if  the  fur  seal  is  to  be 
preserved,  it  must  be  protected  from  indiscrim- 
inate slaughter  in  the  open  sea  or  it  will  soon  be 

1  Vol.  II,  p.  514. 

2  Yoi.  11^  p.  438. 
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exhausted."^     John  Morris,  a  seller  of  experi-    Opinions  of  pelagic 

sealers, 

ence,  already  mentioned,  says  :  "  With  the  pres- 
ent increasing  fleet  of  sealing  vessels  the  seal 
herd  will  soon  become  exterminated  unless  some 
restrictions  are  placed  upon  pelagic  sealing.'- 
William  H.  Long,  who  has  been  a  hunter,  a  mate, 
and  a  captain  on  sealing  vessels,  says  :  '*  I  think  if 
something  is  not  done  to  protect  seals  in  the  North 
Pacific  and  Bering  Sea  they  will  become  exter- 
minated in  a  very  few  years. '"'^  Caleb  Lindahl, 
who  has  sealed  both  in  arctic  and  antarctic  seas, 
says :  "  If  they  keep  on  hunting  them  in  the 
Bering  Sea  and  the  North  Pacific,  in  the  same 
way  they  have  done  in  the  last  few  years,  they 
will  exterminate  them  in  the  same  way  [as  in 
the  southern  seas],  because  most  all  the  seals 
killed  are  females."*  To  these  statements  might 
be  added  may  others  of  those  experienced  in 
open-sea  sealing.® 

The  certainty  of  extermination  of  the  herd  if    Opinions  of  Indian 

hunters. 

not  protected  is  also  set  forth  by  many  of  the 
Indian  hunters,  whose  long  experience  and  care- 
ful observation  of  the  condition  of  the  migrating 

1  Vol.  II,  p.  342. 

8  Vol.  II,  p.  340. 

»  Vol.  II,  p.  458. 

*  Vol.  II,  p.  456. 

^  Thomas  G-ibson,  Vol.  II,  p.  432 ;  A.  J.  Hoffman,  Vol.  II,  p.  447 ; 
F.  F.  Feeney,  Vol.  II,  p.  220 ;  Luther  T.  Franklin,  Vol.  II,  p.  426 ; 
O.  Holm,  Vol.  II,  p.  368  j  Martin  Benson,  Vol.  II,  p.  406. 
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Opinions  of  Indian  herd  fi'om  year  to  year  make  them  fully  compe- 

hunters.  ^  "^  *'  ^  ''  ^ 

tent  to  give  an  opinion  of  value  and  weight. 
Alfred  Irving,  a  Makali  Indian  hunter,  says  :  "  If 
they  keep  on  killing  them  with  guns  there  vrill 
be  none  left  in  a  little  while/  Selwish  Johnson, 
of  the  same  tribe,  says  :  "If  hunted  with  guns 
they  will  all  soon  be  destroyed."^  Gonastut,  an 
Indian  belonging  to  the  Yakutat  tribe,  after  stat- 
ing that  seals  are  becoming  very  scarce,  gives  as 
a  reason  that  too  many  schooners  are  hunting^ 
them,  adding  ''  Seals  will  soon  be  no  more  unless 
the  Great  Father  stops  the  schooners  from  hunt- 
ing."^ And  a  great  many  more  Indians  make 
like  statements.^ 
Opinions  of  other      Other  wituesses,  who  are  thorou^^hly  familiar 

witnesses.  ^      "^  . 

with  the  habits  and  nature  of  the  Alaskan  fur- 
seals,  or  who  have  had  ample  opportunity  to  ex- 
amine the  constant  decrease  and  compare  it  with 
the  known  facts  and  figures  of  pelagic  sealing 
and  its  increase,  give  like  opinions  as  to  the  need 
of  protection  if  the  seals  are  to  be  preserved.''' 
Mr  Maxwell  Cohen  says :  "  After  twenty-two 
years'  experience  in  Alaska  in  the  fur  business,  I 

1  Vol.  II,  p.  387. 

3  Vol.  II,  p.  238. 

4  Peter  Brown,  Vol.  IT,  p.  378  ;  Thomas  Zolnoks,  Vol.  II,  p.  399  ; 
Charles  Martin,  Vol.  II,  p.  297. 

»  Samuel  Falconer,  Vol.  II,  p.  162  ;  M.  A.  Healy,  Vol.  II,  p.  28  ;  A. 
P.  Loud,  Vol.  II,  p.  39 ;  H.  O.  Otis,  Vol.  II,  p.  88 ;  Wm.  H.  Williams, 
Vol.  II,  p.  94 ;  Aggie  Kushin,  Vol.  II,  p.  130 ;  C.  M.  Scammon,  Vol. 
II,  pp.  475,  476. 
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liave  no  hesitation  in  saying  that  if  the  fur-seal     Opinions  of  other 

witnesses. 

species  is  to  be  saved  from  extinction,  all  pelagic 
sealing  must  cease."  ^  Dr.  H.  H.  Mclntyre,  after 
twenty  years  of  careful  study  of  the  habits  and 
condition  of  the  seal  herd,  necessitated  by  his 
position  as  resident  superintendent  of  the  Alaska 
Commercial  Company  on  the  Pribilof  Islands, 
says  ;  "  I  am  fully  convinced,  from  my  know- 
ledge of  seal  matters,  that  if  this  indiscriminate 
and  reckless  destruction  of  the  Pribilof  seal  herd 
continues  as  it  has  done  in  the  past  six  years  in 
Bering  Sea  and  the  North  Pacific,  the  seals  will 
be  practically  exterminated  in  a  very  few  years, 
even  if  the  United  States  Government  should  not 
allow  any  seals  to  be  taken  on  the  Pribilof 
Islands,  for  the  destruction  of  females  in  the 
water  has  reached  a  number  that  can  not  be  met 
by  the  annual  increase."^ 

The  facts  thus  submitted  are,  that  the  Alaskan  Conclusions. 
seal  herd  has  decreased  to  a  great  extent  in  the 
last  few  years ;  that  the  sole  cause  of  such 
decrease  has  been  the  indiscriminate  and  waste- 
ful slaughter  of  seals  in  the  open  seas,  particu- 
larly pregnant  and  nursing  females  ;  that  if  such 
destruction  continues  the  northern  fur-seal  will 
be  practically  exterminated  ;  and  that  both  from 

1  Vol.  II,  p.  225. 

2  Vol.  II,  p.  46. 
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Conclusions. 


Mean 


a  scientilic  point  of  view  and  from  actual  experi- 
ence it  is  necessary  to  protect  the  seal  herd  from 
this  means  of  slaughter  in  order  to  preserve  the 
species. 
s  necessary.  Upon  the  qucstion  what  are  the  restrictions  or 
prohibitions  needful  to  accomplish  the  desired 
results,  it  is  only  necessary  to  consider  those 
applicable  to  open-sea  sealing,  for  it  has  already 
been  shown  that  regulations  can  be  enforced 
upon  the  Pribilof  Islands  so  that  a  certain  num- 
ber of  young  male  seals  can  be  taken  annually 
on  the  islands  for  an  indefinite  period  without 
decreasing  or  impairing  the  normal  condition  of 
the  herd,  and  this  is  particularly  shown  by  the 
American  Commissioners  and  various  witnesses.^ 
As  to  what  restrictions  are  necessary  to  be 
enforced  in  relation  to  pelagic  sealing,  the  opin- 
ions naturally  vary  according  to  the  knowledge, 
prej  udice,  or  conclusions  of  the  individual.  These 
opinions  may  be  placed  in  two  classes,  absolute 
prohibition  and  limited  prohibition.  Naturally, 
the  majority  of  those  whose  interests  would  be 
afiected  by  an  absolute  prohibition  of  open-sea 
sealing  in  all  waters  frequented  by  the  Alaskan 
herd,    will   be   found   affirming   the  need  of  a 

^  Report  of  American  Bering  Sea  Commissioners,  post,  p.  352 ; 
H.  H.  Mclntjre,  Vol.  II,  p.  45;  V^illiam  H.  Williams,  vol.  II,  p. 
94;  Oeorge  V^ardman,  vol.  II,  p.  179 ;  W".  H.  Dall,  toI.  II,  p.  24. 
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limited  prohibition,  while  those  who  are  unbiased    Means  necessary. 
by  interest  or  who  desire  the  preservation  of  the 
seal  declare  that  absolute  prohibition  only  can 
accomplish  its  preservation. 

Mr.  Philip  Lutley  Sclater,  Pli.  D.,  secretary  Absolute  prohiM- 
of  the  Zoological  Society  of  London,  says  that  ing. 
in  his  opinion  as  a  naturalist,  "  unless  proper 
measures  are  taken  to  restrict  the  indiscriminate 
capture  of  the  fur  seal  in  the  North  Pacific  the 
extermination  of  this  species  will  take  place  in 
a  few  years,  as  it  has  already  done  in  the  case 
of  other  species  of  the  same  group  in  other 
parts  of  the  world ;  "  that  "  it  seems  to  him  that 
the  proper  way  of  proceeding  would  be  to  stop 
the  killing  of  females  and  young  of  the  fur-seal 
altogether,  or  as  far  as  possible,  and  to  restrict 
the  killing  of  the  males  to  a  certain  number  in 
each  year  ; "  and  that  ''  the  only  way  he  can 
imagine  by  which  these  rules  could  be  carried 
out  is  by  killing  the  seals  only  on  the  islands  at 
the  breeding  time  (at  which  time  it  appears  that 
the  young  males  keep  apart  from  the  females 
and  old  males),  and  by  preventing  altogether,  as 
far  as  possible,  the  destruction  of  the  fur-seals  at 
all  other  times  and  in  other  places."^  Professor 
Dall,  whose  opinion  must  necessarily  be  con- 

^  p.  L.  Sclater,  Vol.  I,  p.  413.     See  also  quotation  from  Prof.  T.  H. 
Huxley,  ante,  p.  240. 


252  PEOTECTION  AND  PRESEEVATION. 

Absolute  proiubi-  sldeied  as  entirely  unbiased,  unless  a  scientific 

tion  or  pelagic  seal-  "^ 

i"S-  interest  can  be  regarded  as  a  bias,  says  :  "  Upon 

the  amount  of  protection  depends  the  safety  of 
the  seal  herd  in  the  future.  If  protected  only 
upon  the  Pribilof  Islands,  extermination  will  be 
rapid  ;  if  they  are  protected  upon  the  islands 
and  in  the  waters  of  Bering  Sea  also,  the  decrease 
will  be  slower,  but  ultimate  extinction  will  prob- 
ably follow.  To  preserve  them  completely  it  is 
necessary  that  they  should  be  protected  in  all 
waters  which  they  frequent  at  all  times. "^  Mr. 
C.  A.  Williams,  whose  long  experience  in  the 
fur  business  has  made  him  thoroughly  competent 
to  speak  on  this  question,  and  whose  interest  is 
no  longer  affected  by  the  preservation  of  the 
seal  herd,  says  that  he  "  regards  it  as  important 
that  the  seal  herd  should  be  protected  * 
in  the  North  Pacific,  as  otherwise  they  will  be 
exterminated,  even  if  sealing  be  prohibited  in 
the  Bering  Sea."^  Dr.  H.  H.  Mclntyre  says : 
"  In  my  judgment  the  seals  should  be  protected 
in  Bering  Sea  and  the  North  Pacific,  and  that 
pelagic  sealing  should  be  entirely  prohibited  in 
said  waters."^  Mr.  Alfred  Fraser,  alreadv  men- 
tioned  as  a  British  subject,  whose  interests  are 
entirely  with  the  continuance  of    the    sealskin 

•  Vol.  TI,  p.  24. 
-  Vol.  IT,  p.  538. 
^  Vol.  II,  p.  46. 
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industry  in  London,  says  "  that,  in  his  judgment,     Absolute  prohibi- 
tion of  pelagic  seal- 

the  absolute  prohibition  of  pelagic  sealing,  i.e.,  mg. 
the  killing  of  seals  in  the  open  sea,  whether  in  the 
North  Pacific  or  the  Bering  Sea,  is  necessary  to 
the  preservation  of  the  seal  herds  now  surviv- 
ing."^ Besides  the  statements  given  above,  many 
other  witnesses  express  the  same  opinion." 

Those  assertinof  the  need  of  only  a  limited  pro-  .  i^imited    proiiibi- 

"  ^  i  |.^Qjj  Qf  pelagic  seal- 

hibition  are  divided  in  their  views  as  to  the  ^^g- 
means  necessary,  some  advocating  a  close  season, 
in  which  all  killing  of  seals  should  be  prohib- 
ited, others  that  the  use  of  firearms  in  taking 
seals  should  be  forbidden,  others  that  the  seal 
herd  should  not  be  molested  in  the  waters  of 
Bering  Sea,  and  still  others  who  believe  that  a 
zone  about  the  islands  of  from  thirty  to  fifty 
miles  would  be  sufiiciejjt. 

The  first  of  these  propositions  is  supported  by  A  close  season. 
a  number  of  sealers,  but  the  period  of  time  in 
which  pelagic  sealing  should  be  prohibited  varies. 
Daniel  Claussen  advocates  a  close  season  from 
July  1  to  the  last  of  October  f  Arthur  Grifiin, 
from  April  to  September   1 ,  inclusive  ;^  Joshua 

1  Vol.  IT,  p.  557. 

2  W.  C.  Coulson,  Vol.  II,  p.  416  ;  T.  E.  Ryan,  Vol.  II,  p.  175  ;'  J.  H. 
Moulton,  Vol.  II,  p.  73  ;  W.  B.  Taylor,  Vol.  II,  p.  177  ;  B.  F.  Scribner, 
Vol.  II,  p.  90;  T.  F.  Morgan,  Vol.  II,  p.  65;  Grustare  Isaacson,  Vol. 
II,  p.  440  ;  J.  A.  Bradley,  Vol.  II,  p.  227;  H.  W.  Mclntyre,  Vol.  II, 
p.  138. 

•^  Vol.  II,  p.  412. 
■«  Vol.  II,  p.  326. 
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A  close  season,      Stickland,  froHi  May  1  to  September  15  ;^  Frank 

Johnson  from  the  1st  of  July  to  the  end  of  the 
year  ;^  G.  E.  Mmer,  from  January  1  to  August 
15.^  James  Kiernan  says  the  seals  should  be 
protected  from  February  until  October,'*  and 
Isaac  M.  Lenard,  from  February  to  November.^ 
Thomas  Brown  (No.  1.)  says  that  in  order  to 
prevent  the  extermination  of  seals  the  hunting  of 
them  should  be  prohibited  until  after  the  mother 
seals  give  birth  to  their  young  f  which  opinion 
is  also  advanced  by  Capt.  Victor  Jackobson.^ 
William  Short  says  that  sealing  should  be  pro- 
hibited in  the  North  Pacific  before  the  middle  of 
June.^  And  Charles  Peterson  says  :  "  The  prac- 
tice of  taking  seals  in  the  water  before  they  give 
birth  to  their  young  is  destructive  to  seal  life  and 
should  be  prohibited."^ 

A  close  season  im-      J^  glaucc  at  tlic  abovc  opiuious  of  thosc  who 

practicable.  ^ 

have  been  or  are  engaged  in  pelagic  sealing  is 
sufficient  to  show  that  a  close  season  cannot 
accomplish  the  preservation  of  the  seal,  for,  taken 

1  Vol.  II,  p.  350. 

2  Vol.  II,  p.  441. 

3  Vol.  II,  p.  467.     See  also  George  Disliow,  Vol.  IT,  p.  323. 

4  Vol.  II,  p.  451. 
^  Vol.  II,  p.  217. 
«  Vol.  II,  p.  319. 

7  Vol.  II,  p.  328. 

8  Vol.  II,  p.  348. 

9  Vol.  II,  p.  346. 
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collectively,  every  month  in  the  year  is  comprised    ^,9^^!^  ^^^^^^  ^^' 

J  ^  J  •'  -L  practicable. 

in  the  statement  of  one  sealer  or  another,  evidently- 
showing  that  in  every  month  the  seal  herd  needs 
protection.  Dr.  George  Dawson,  one  of  the 
British  Bering  Sea  Commissioners,  in  an  article 
entitled  "  Note  on  the  Question  of  Protection  of 
the  Fur-Seal  in  the  North  Pacific,"  which  was 
inclosed  in  a  communication  from  Sir  Julian 
Pauncefote  to  Mr.  Blaine,  dated  March  9,  1890, 
says  :  "  The  circumstance  that  the  female  fur- 
seal  becomes  pregnant  within  a  few  days  after 
the  birth  of  its  young,  and  that  the  period  of 
gestation  is  nearly  twelve  months,  with  the  fact 
that  the  skins  are  at  all  times  fit  for  market 
(though  for  a  few  weeks,  extending  from  the 
middle  of  August  to  the  end  of  September,  during 
the  progress  of  shedding  and  renewal  of  the  longer 
hair,  they  are  of  less  value),  show  that  there  is 
no  natural  basis  for  a  close  season  generally 
applicable."^  And  ^ir  George  Baden-Powell, 
the  other  British  Bering  Sea  Commissioner,  in  a 
letter  to  the  London  Times,  published  Saturday, 
November  30,  1889,  opposes  a  close  season  for 
all  months  excepting  July,  August,  and  Septem- 
ber, on  the  ground  that  "  the  Canadian  sealers 
commence  sealing  in  December  and  seal  contin- 

^   Sir  Julian  Pauncefote  to  Mr.  Blaine,  March  9,  1890,  inclosure 
No.  4. 
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•A  close  season  im-  uouslj  froHi  tlien  till  August."   Professor  Huxley 

practicable. 

also  says  :  "In  such  a  case  as  this  I  do  not  believe 
that  the  enforcement  of  a  close  time,  either  in 
Bering  Sea  or  on  the  Northwest  Coast,  would 
be  of  any  practical  utility,  unless  the  fishing  is 
absolutely  prohibited."^ 
Prohibition  of  use      The  sccoud  mcaus  of  protection,  the  prohibition 

of  firearms. 

of  the  use  of  firearms,  is  naturally  advanced  by 
the  Indian  hunters.^  It  is  but  necessary  to  recall 
the  fact  that  with  less  than  twenty  vessels  engaged 
in  sealing  during  the  years  from  1880  to  1885, 
when  spears  were  practically  the  sole  weapon 
used  in  the  chase,  the  seals  ceased  to  increase.^ 
If,  then,  the  present  fleet  of  over  a  hundred  ves- 
sels carried  only  Indian  hunters  it  is  evident  the 
seals  would  still  decrease,  for  the  catch  of  the 
Indian,  like  that  of  the  white  man,  is  composed  of 
the  same  proportion  of  female  seals  and  is  entirely 
indiscriminate.^ 
Prohibition  of  pe-      The  third  proposition  is  to  close  Bering  Sea 

lagic  sealing  in  Bering  .  r.  v  i     5       mi 

Sea.  irom  the  invasion  oi  sealing  vessels.^     The  same 

suggestion  made  on  the  last  point  stated,  that  the 
seals  ceased  to  increase  from  1880  to  1885,  with. 

1  statement  of  Prof.  T.  J.  Huxley,  Vol.  T,  p.  412. 

'  Twongkwak,  Vol.  II,  p.  216;  King  Kooga,  Vol.  II,  p.  240.  See 
also  F.  E.  King-Hall,  Vol.  II,  p.  334. 

^  Ante,  p.  165. 

'*  Michael  Wooskoot,  Vol.  II,  p.  275 ;  Kobert  Kooko,  Vol.  II,  p. 
296;  Jack  Shucky,  Vol.  II,  p.  289;  Charlie  Tlaksatan,  Vol.  II,  p.  270. 

'^  William  H.  Smith,  Vol.  II,  p.  478. 
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less  than  twenty  vessels  in  the  business,  is  applic-    Prohibition       of 

pelagic     sealing     in 

able  to  this  method  of  protection  ;  for,  as  has  Bering  Sea. 
already  been  stated,  the  sealing  vessels  at  that 
time  seldom  entered  Bering  Sea,  confining  their 
operations  almost  entirely  to  the  North  Pacific,^ 
and  therefore  a  large  increase  in  the  fleet,  even 
though  excluded  from  that  sea,  would  ultimately 
cause  the  practical  extinction  of  the  herd.  The 
British  Government,  through  its  Minister  to  the 
United  States,  Sir  Julian  Pauncefote,  in  April, 
1890,  submitted  proposals  for  a  convention,  in 
relation  to  the  sealing  industry  in  Bering  Sea 
and  the  Sea  of  Okhotsk,  in  which  Great  Britain, 
Eussia,  and  the  United  States  should  join.  In 
these  proposals  the  area  suggested  to  be  closed 
included  not  only  Bering  Sea,  but  a  considerable 
portion  of  the  Pacific  Ocean  south  of  the  Alaska 
Peninsula  and  the  eastern  Aleutian  Passes.^ 
And  in  the  earlier  correspondence  Great  Britain 
even  proposed  to  extend  the  legislative  protec- 
tion as  far  south  as  the  forty-seventh  parallel.^ 

Sir  George  Baden-Powell,  one  of  the  British 
Bering  Sea  Commissioners,  in  an  article  which 
was  published  in  "  The  New  Eeview,"  February, 

^  Ante,  p.  166. 

2  Letter  of  Sir  J.  Pauncefote  to  Mr.  Blaine,  dated  April  — ,  1890, 
inclosure  1. 

3  Mr.  White  to  Mr.  Bayard,  April  20,  1888 ;  Marquis  of  Salisbury 
to  Sir  L.  West,  April  IG,  1888.  See  also  Sir  Julian  Pauncefote  to 
Mr.  Wharton,  June  11,  1891. 
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Proiiibition       of  1891,  says  :  "  Effectively  to  protect  the  industry 

pelagic     sealing     m  -^  .  . 

Bering  Sea.  one  would  have  to  includc  all  the  Pacific  Ocean 

and  coasts  thereof  to  north  of,  say,  latitude  50 
deg."^  Great  Britain  has  therefore  conceded 
that  the  seal  herd  needs  protection  outside 
Bering  Sea  during  the  greater  portion  of  its 
migration. 
Prohibition       of      The  fourth  and  last  means  of  a  limited  prohi- 

pelagic      sealing 

within  a  zone.  bitiou  proposcd  is  to  draw  an  imaginary  line 

about  the  islands  within  which  open-sea  sealing 
should  be  prohibited.  The  distance  suggested 
as  a  radius  for  such  a  zone  about  the  Pribilof 
Islands  varies  from  twenty-five^  or  thirty^  to  fifty 
miles.* 
Courses  of  sealing  To  show  how  ineffective  such  a  means  of  pro- 
tection would  be  it  is  but  necessary  to  examine 
the  charts  showing  the  courses  of  sealing 
schooners  seized  in  Bering  Sea  in  1887,  which 
have  been  platted,  from  the  original  log  books  of 
the  vessels  in  the  possession  of  the  United  States 
Government,  by  the  Bureau  of  the  United  States 
Coast  and  Geodetic  Survey  and  which  have  been 

^  "  The  Bering  Sea  Dispute  :  A  Settlement,"  by  Sir  G-eorge  Baden- 
Powell,  Vol.  I,  p.  589. 

2  Lord  Stanley  of  Preston  to  Lord  Knutsford,  Feb.  28,  1892, 
British  Blue  Book,  U.  S.  No.  1  (1892)  C-6633,  No.  5,  p.  2. 

3  Henry  Poland,  Vol.  II,  p.  572  j  Sir  J.  Pauncefote  to  the  Marquis 
of  Salisbury,  Feb.  26,  1892,  British  Blue  Book,  U.  S.  No.  1  (1892), 
C-6633,  No.  8,  p.  3. 

^  Morris  Moss,  Vol.  II,  p.  342. 
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certified  to  by  the  Chief  of  that  Bureau.     An    Courses  of  sealing 
examination  of  the  course  of  the  British  schooner 
Ada^  of  Victoria,  British  Columbia,  will  at  once 
prove  the  inefficacy  of  a  zone  as  a  means  of 
protection,  for  it  is  there  shown  that  within  a 
given   area  the  nearest  point  of  which  is  one 
hundred  and  thirty-seven  miles  from  the  islands 
the  catch  for  thirteen  days  was  seven  hundred  and 
forty-seven  seals,  while  in  a  given  area  nearly 
one  hundred  miles  nearer  the  Pribilof  Islands 
the  catch  for  eighteen  days  was  but  five  hundred 
and  fifty- six  ;  and,  further,  that  at  no  time  was 
the  vessel  within  forty-five  miles  of  the  seal  rook- 
eries.^    The  course  of  the  British  schooner  Alfred 
Adams  shows  the  nearest  point  to  the  islands 
where   seals   were  taken  by  her  in   1887  was 
about  sixty  miles  south  of  St.  George  Island,  and 
that  the  majority  of  her  catch  was  made  one 
hundred  and  twenty-five  miles  from  the  islands.^ 
The   schooner   Ellen   never    came    within    one 
hundred  and  sixteen  miles  of  the  rookeries  on 
the  islands,^  and  the  schooner  Annie's  nearest 
approach  to  the  islands  was  seventy-seven  miles, 
her  usual  distance  being  over  one  hundred  and 
fifty  miles  therefrom.*     Edward  Shield,  of  Sooke 

^  Chart  of  course  of  schooner  Ada,  Vol.  1,  p.  574. 

^  Chart  of  course  of  schooner  Alfred  Adams,  Vol.  I,  p.  543, 

•'  Chart  of  course  of  schooner  IJllen,  Vol.  I,  p.  525. 

^  Chart  of  course  of  schooner  Annie,  Vol.  I,  p,  531. 


260  PEOTECTION  AND  PEESEEVATION. 

Courses  of  sealing  District,  Vancouver  Island,  one  of  the  hunters 

vessels. 

on  board  the  British  schooner  Carolina^  seized  by 
Captain  Abbey,  United  States  Eevenue  Marine, 
in  1886,  says  :  "  During  the  time  while  we  were 
cruising  about  we  were  in  the  open  sea  out  of 
sight  of  land."^  Much  other  testimony  of  the 
same  nature  might  be  advanced,  but  it  will  be 
sufficient  to  mention  only  the  declarations  of 
James  Douglas  Warren  as  to  the  places  of 
seizure  in  the  cases  of  the  W.  P,  Sayward,  Grace, 
Anna  Beck,  Dolphin,  Alfred  Adams,  and  Ada, 
vessels  seized  by  the  United  States  Government 
in  1887,  the  distance  given  shows  how  the  seals 
wander  many  miles  from  land,  for  in  all  cases 
Mr.  Warren  states  the  vessel  was  engaged  in 
sealing  at  the  distances  given :  the  W.  P.  Say  ward 
about  fifty-eight  miles  from  Unalaska,  the 
nearest  land  ;"  the  Grace  about  ninety-two  miles 
from  Unalaska,  the  nearest  land  ;^  the  Anna  Beck 
about  sixty-six  miles  from  the  nearest  land  ;*  the 
Dolphin  about  forty-two  miles  from  Unalaska 
Island,  the  nearest  land ;  ^  the  Alfred  Adams 
about  sixty-two  miles  from  Unalaska  Island,  the 
nearest  land,^  and  the  Ada  about  fifteen  miles 

1  British  Blue  Book,  U.  g.  No.  2  (1890),  C-6131,  p.  8. 

"  Ibid.,  p.  145. 

^  Ibid.,  p.  148. 

"  Ibid.,  p.  152. 

^  Ibid.,  p.  156. 

« Ibid.,  p.  160. 
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northward   from   Unalaska  Island,  which   said    Courses  of  sealing 

vessels. 

island  was  the  nearest  land."^ 

Sir  George  Baden-Powell,  in  the  article  pub- 
lished in  the  "London  Times,"  already  referred 
to,  says:  "As  a  matter  of  fact  the  Canadian  sealers 
take  very  few,  if  any,  seals  close  to  these  (the 
Pribilof)  islands." 

The  American  Commissioners  in  their  report,  ^^g^  in  Bering 
after  speaking  of  the  absurdity  of  such  a  pro- 
posed method  of  protection,  say :  "  There  is 
almost  constant  cloudiness  and  dense  fog,  and  it 
is  difficult  for  a  vessel  to  know  her  own  location 
within  reasonable  limits  after  having  cruised 
about  for  a  short  time.  A  margin  of  uncertainty 
would  be  nearly  as  wide  as  the  zone  itself.  .  .  ; 
In  most  cases  it  w^ould  be  difficult  to  prove  that 
the  sealerwas  actually  within  theforbidden  area."^ 
Captain  Shepard,  of  the  United  States  Eevenue 
Marine,  who  seized  a  number  of  vessels  in  1887 
and  1889,  while  engaged  in  sealing  in  Bering 
Sea,  says  :  "It  is  my  opinion  that  should  pelagic 
sealing  be  prohibited  in  a  zone  thirty,  forty,  or 
fifty  miles  about  the  Pribilof  Islands,  it  would 
be  utterly  useless  as  a  protection  to  seal  life, 
because  female  seals  go  much  farther  than  that 

1  British  Blue  Book,  U.  S.  No.  2  (1890),  C-6131,  p.  161.     See  also 
WilUam  H.  Smith,  Vol.  II,  p.  478 ;  Fred  Smith,  Vol.  II,  p.  349. 

2  Report  of  American  Bering  Sea  Commissioners,  post,  p.  376. 
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Fogs   in    Bering  in  search  of  food,  and  because  fogs  are  so  preva- 

Boa. 

lent  about  those  islands  that  it  would  be  impos- 
sible to  enforce  any  such  prohibition."^  Captain 
Abbey,  also  of  the  United  States  Eevenue  Marine, 
who  seized  several  sealing  vessels  in  1886  in 
Bering  Sea,  says  :  "  Fogs  are  almost  constant  in 
Bering  Sea  in  the  summer  time.  During  the 
fifty-eight  days  I  cruised  in  those  waters  fifty- 
four  days  were  foggy  and  rainy,  the  other  four 
days  partly  clear.  On  this  account  it  is  most 
difficult  to  seize  vessels  in  Bering  Sea.  The 
reports  of  the  guns  of  the  hunters  might  often 
be  heard  when  no  vessel  could  be  seen.  For 
fifteen  or  twenty  days  at  a  time  I  did  not  see  the 
sun,  and  never  while  in  Bering  Sea  did  I  see  a 
star,  the  nights  being  continually  overcast  and 
foggy.  "2  Captain  Bryant,  already  mentioned  as 
the  Government  agent  on  the  Pribilof  Islands 
from  1870  to  1877,  and  who  prior  to  that  time 
had  been  captain  of  a  whaling  vessel  which  for 
several  years  had  been  in  Bering  Sea,  says :  "  A 
zone  thirty,  forty,  or  fifty  miles  about  the  island 
in  which  sealing  is  prohibited  would  be  of  little 
or  no  protection,  as  the  females,  during  the 
breeding  season  after  their  pups  are  born,  wan- 
der at  intervals  over  Bering  Sea  in  search  of 
food.     But,  to  suppose  an  impossibility,  even  if 

1  Vol.  II,  p.  189. 
-  Vol.  ir,  p.  186. 


ALASKAN  HEED.  263 

such  a  zone  could  protect  seal  life,  it  would  be    Fogs    in    Bering 

Sea. 

impossible,  on  account  of  the  atmosphere  bemg 
so  constantly  foggy  and  misty,  to  prevent  ves- 
sels from  crossing  an  imaginary  line  drawn  at 
such  a  distance  from  and  about  the  Pribilof 
Islands.^  Others  also  consider  this  question  of  a 
protecting  zone  and  give  the  same  opinion  as  the 
witnesses  quoted  above.^  Commander  Charles  J. 
Turner,  of  Her  Majesty's  cruiser  Nymphie,  which 
was  in  Bering  Sea  in  1891,  states  that  "the 
weather  experienced  on  the  whole  was  very  fuggy 
and  rainy,  and  the  fogs  greatly  aided  the  sealing 
schooners  in  escaping  observation."^  And  Lord 
Salisbury,  in  discussing  the  possibility  of  limiting 
sealing  to  one  side  of  a  line  drawn  through  the 
sea,  says  "  that  if  seal  hunting  be  prohibited  on 
one  side  of  a  purely  imaginary  line  drawn  in  the 
open  ocean,  while  it  is  permitted  on  the  other 
side  of  the  line,  it  will  be  impossible  in  many 
cases  to  prove  unlawful  sealing,  or  to  infer  it 
from  the  possession  of  skins  or  fishing  tackle."^ 
And  the  soundness  of  this  statement  is  still 
more  evident  when  such  an  imaginary  line  is 
almost  continually  enveloped  in  fogs  and  mists. 

1  Vol.  II,  p.  9. 

2H.  H.  Mclntyre,  Vol.  II,  p.  46;  A.  P.  Loud,  Vol.  II,  p.  39; 
George  Wardman,  Vol.  II,  p.  179 ;  H.  W.  Mclntyre,  Vol.  II,  p.  138  j 
H.  N.  Clark,  Vol.  II,  p.  160. 

3  British  Blue  Book,  United  States  No.  3  (1892),  C-6635,  p.  115. 

^  Sir  Julian  Pauncefote  to  Mr.  Wharton,  June  6,  1891  (In- 
closure.) 
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Absolute     prohi-      After   a   careful    consideration   of    the   four 
sealing  necessary,      methods  of  limited  protection  proposed  above,  it 

is  evident  that  none  of  these  can  preserve  the 
Alaskan  seal  herd  from  certain  destruction  in  the 
near  future,  no  matter  how  stringently  they  may 
be  enforced.  The  result,  therefore,  of  this  con- 
sideration is,  that,  if  it  is  deemed  necessary  or 
expedient  from  a  practical  and  commercial  point 
of  view  to  preserve  the  seal  herds  of  the  North 
Pacific  and  Bering  Sea,  pelagic  sealing  in  every 
form  and  in  all  waters  must  be  absolutely  pro- 
hibited at  all  times. 


THE  SEALSKIN  INDUSTRY. 
IN    THE   PAST. 

The  commercial  value  of  the  Alaskan  seal 
herd,  which  needs  the  protection  already  shown 

/  in  order  to  preserve  it  from  practical  extinction, 

is  evident  on  an  examination  of  the  sealskin 
industry  as  it  formerly  existed  and  as  it  is  at 
the  present  time. 

Sources  of  supply.  Formerly ^that  is,  prior  to  the  American  oc- 
cupation of  Alaska  and  Bering  Sea,  the  great 
sources  of  supply  for  fur-seal  skins  were  in  both 
the  southern  and  northern  hemispheres.  Among 
those  located  in  the  antarctic  regions,  and  from 
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which  hundreds  of  thousands  of  skins  were  Sources  of  supply, 
taken  in  the  early  part  of  this  century  were 
Sandwichland,  South  Shetland  Islands,  Desola- 
tion Island,  Gough's  Island,  Kerguelen  Island, 
Massafuero  Island,  San  Juan  Fernandez  Island, 
the  Falkland  Islands,  Tierra  del  Fuego,  Pata- 
gonia, Cape  Horn,  South  Georgia  Islands,  the 
Crozets,^  the  Cape  of  Good  Hope,  New  Zealand, 
and  other  localities  described  by  Dr.  Allen.^ 

It  has  already  been  shown  how  completely 
these  antarctic  rookeries  have  been  depleted,^ 
but  an  instance  of  the  enormous  numbers  taken 
by  sealers  in  a  short  time,  which  shows  how 
populous  these  southern  coasts  and  islands  had 
once  been  in  seal  life,  is  found  in  the  case  of 
the  South  Shetlands,  where  three  hundred  and 
twenty  thousand  skins  were  taken  in  two  years 
(1821-1823),*  and  also  in  the  case  of  Massafuero, 
from  which  island  there  were  shipped  to  Canton 
in  seven  years  over  three  million  fur-seal  skins.^ 
Besides  the  antarctic  sources  of  sealskins  there 
were  those  which  may  be  called  subtropical, 
consisting    of  the    Guadalupe    and    Galapagos 

^  Emil  Teichmann,  Vol.  II,  p.  577  ;  James  W.  Budington,  Vol.  II, 
pp.  593-594 ;  George  Fogel.  Vol.  II,  p.  424 ;  C.  A.  Williams,  Vol.  II, 
p.  536  ;  George  Comer,  Vol.  II,  p.  596  ;  Alfred  Eraser,  Vol.  II,  p.  555. 

2  Article  by  Dr.  Allen,  Parts  I  and  II ;  Vol.  I,  pp.  375,  394. 

3  Ante  p.  218. 

*  C.  A.  Williams,  Vol.  II,  p.  541. 
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Sources  of  supply.  Islands,  Lobos  Islands,^  St.  Felix  and  St.  Ambrose 

Islands,^  the  depleted  condition  of  all  which  is 
well  known,  except  Lobos  Island,  which,  as 
before  shown,  has  been  long  protected  by  the 
Uruguayan  Government.^  The  arctic  supply 
was,  as  now,  the  Pribilof  Islands,  the  Commander 
Islands,  Eobben  Eeef,  and  the  Kurile  Islands,  all 
these  except  the  last  mentioned  being  directly 
under  the  control  and  management  of  the  Eussian 
American  Companj^ 

Markets.  Prior  to  1870  all  the  fur-seal  skins  save  a  few 

thousand  were  marketed  and  sold  in  China^ 
where  the  skins  were  plucked,*  the  commercial 
value  being  about  five  dollars  in  that  country 
and  something  less  in  Europe  ;^  but  the  supply 
being  so  irregular  the  market  price  fluctuated  so 
that  a  cargo  of  skins  was  sometimes  sold  as  low 
as  fifty  cents  per  skin.^  Eussia  also  received  a 
portion  of  the  supply  obtained  by  the  Eussian 
American   Company.^      A  few  skins,  however, 

1  C.  A.  Williams,  Vol.  II,  p.  542. 

2  Article  by  Dr.  Allen,  Parts  I  and  II,  Vol.  I.  pp.  371,  393 ; 
GafEney,  Vol.  II,  p.  430. 

3  Emil  Teichmann,  Vol.  II,  p.  578 ;  Alfred  Frazer,  Vol.  II,  p.  556 } 
Uruguayan  documents,  Vol.  I,  p.  448. 

4  Emil  Teichmann,  Vol.  II.,  p.  577 ;  C.  A.  Williams,  Vol.  II,  p.  541  j 
Letter  from  the  Board  of  Administration  of  the  Eussian  American 
Company  to  Greneral  Manager  Baranof,  dated  April  6  (18),  1817, 
Vol.  I,  p.  80, 

"  Ibid.,  Vol.  II,  p.  542, 

*»  Letter  from  Board  of  Administration  of  Russian  American  Com- 
pany to  Captain  Eudakof,  dated  April  22  (May  4),  1853,  Vol.  I,  p.  82. 
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were  purchased  in  England  by  J.  M.  Oppenheim  Markets. 
&  Company/  and  in  the  fifties  New  York^  also  re- 
ceived a  supply  from  the  Eussian  American  Com- 
pany, but  it  was  not  until  the  lease  of  the  Pribilof 
Islands  to  the  Alaska  Commercial  Company  in 
1870,  and  through  the  united  efforts  of  that 
Company  with  C.  M.  Lampson  &  Company  that 
the  sealskin  industry  received  the  impetus  which 
has  built  it  up  to  its  present  condition.^  At  the 
same  time  the  methods  of  dyeing  and  dressing 
the  skins  were  perfected  through  the  same 
agency,  and  sealskins  made  an  article  of  fashion 
in  general  use  in  Europe  and  America,  and 
became  much  more  valuable  as  merchandise.* 

IN   THE   PRESENT. 

As  a  result  of  these  endeavors  and  the  increased 
prices,  London  has  become  practically  the  sole 
market  in  which  the  skins  of  the  fur-seal  are  sold, 
and  buyers  gather  there  semiannually  from 
different  countries  to  purchase  the  skins,^  which, 
to  the  number  of  one  hundred  and  fifty  thousand 
or  more,  are  sold  at  public  auction.^ 

^  Walter  E.  Martin,  Vol.  II,  p.  567. 

^  Letter  to  the  Board  of  Administration  of  the  Russian  American 
Company  from  tbe  chief  manager  of  the  Russian  American  Colonies, 
dated  Noyember  8  (20),  1854,  Vol.  I,  p.  83. 

3  EmH  Teichmann,  Vol.  II,  p.  582. 

4  C.  A.  Williams,  Vol.  II,  p.  546. 

5  Ibid.,  Vol.  II,  p.  546 ;  G.  C.  Lampson,  Vol.  II,  p.  564. 

6  H.  S.  Beyington,  Vol.  II,  p.  552. 
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Sources  of  supply.      The  principal  sources  of  supply  for  seal  skins 

at  the  present  time  are,  first,  the  Pribilof  Islands  ; 
second,  the  Commander  Islands ;  third,  the  North- 
west or  Victoria  catch/  A  small  supply  is  also 
received  from  Lobos  Islands,  Cape  Horn,  the 
Falklands,^  and  Australasia.^ 

Dependence      on      The  tables   attached   to  the  affidavit  of  Mr. 

Emil  Teichmann,  of  the  firm  of  C.  M.  Lampson 
&  Company,  show  that  the  Pribilof  Islands  have, 
since  their  lease  to  the  Alaska  Commercial  Com- 
pany, and  until  the  year  1890, supplied  onan  aver- 
age over  one-half  of  the  skins  sold  annually  in 
London ;  that,  including  the  Northwest  catch,  the 
Alaskan  herd  has  produced  over  sixty  per  cent. 
of  the  world's  supply,  and  that  the  two  great 
herds  of  the  North  Pacific  and  Bering  Sea, 
which  are  both  threatened  with  extermination  by 
pelagic  sealing,  are  the  source  of  over  eighty 
per  cent,  of  the  skins  annually  offered  for  sale  at 
London.  In  1889,  the  last  year  in  which  one 
hundred  thousand  seals  were  taken  on  the  Prib- 
ilof Islands,  the  number  of  skins  derived  from 
these  two  herds  was  ninety-four  per  cent,  of  the 
whole  supply,  not  twelve  thousand  skins  being 
obtained  from  other  sources.*  From  the  fore- 
going it  is  evident  that  the  destruction  of  the 

1  Emil  Teichmann,  Vol.  II,  p.  579. 

2  H.  S.  Bevington,  Vol.  II,  p.  551. 
^  Emil  Teichmann,  Vol.  II,  p.  578. 
•»  Emil  Teichmann,  Vol.  II,  p.  585. 
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Alaskan  herd  means  practically  the  annihilation    Dependence      on 

•^  *^  Alaskan  herd. 

of  the  seal-skin  industry  of  the  world.  There- 
fore, the  extent  and  value  of  this  industry,  the 
consequent  loss  in  case  pelagic  sealing  is  not 
prohibited,  besides  the  loss  to  the  United  States 
Government  by  destruction  of  the  seal  herd,  are 
matters  for  consideration  in  this  connection. 

LOSS   IF   HERD   DESTROYED. 

Under  the  present  lease  of  the  Pribilof  Islands    Loss  to    United 

States. 

the  United  States  Government  derives  a  revenue 
on  each  raw  skin  taken  on  the  islands  of  over  ten 
dollars  ;^  and  under  the  same  conditions  which 
existed  prior  to  the  introduction  of  pelagic  seal- 
ing, as  it  is  now  carried  on,  100,000  seals  could 
be  annually  taken  upon  the  Pribilof  Islands,  as 
has  been  shown,  without  impairment  of  the  seal 
herd.^  The  annual  revenue  from  this  source 
to  the  United  States  would,  therefore,  be  over 
$1,000,000.  Besides  this  profit  the  United  States 
Government  received  a  further  revenue  from 
Alaskan  seals  reshipped  to  America  from  Eng- 
land. At  least  seventy  per  cent,  of  the  Alaska 
skins  are  imported  into  the  United  States  after 
being  dressed  and  dyed  in  the  city  of  London. 

^  Lease  to  North  American  Commercial  Company,  Vol.  Ij  p.  106. 
"  Ante,  p.  16i. 
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Loss    to  XJnited  C.  M.  Lampson  &  Company,  in  a  letter  to  the 

States, 

British  Foreign  Office  dated  December  30, 1890, 
state  :  "  For  many  years  past  no  less  than  75  per 
cent,  have  been  bought  for  American  account  and 
reshipped  to  the  United  States  after  having  been 
manufactured  in  London."^  This  statement  is 
corroborated  by  seven  of  the  principal  fur  mer- 
chants in  the  United  States,  who  place  the  number 
of  "Alaskas"  imported  at  from  65,000  to  75,000.^ 
The  value  of  these  skins  before  paying  custom 
duty  to  the  United  States  is  shown  to  average 
for  a  series  of  years  about  $25  per  skin.^  On 
these  importations  the  Government  of  the  United 
States  received  a  duty  of  20  per  cent,  ad  valorem, 
or  an  annual  revenue  from  duties  on  dressed  and 
dyed  Alaskan  skins  amounting  to  the  sum  of 
$375,000,  which  makes  the  total  annuity  of  the 
United  States  Government,  derived  from  the 
Alaskan  Seal  herd,  at  least  $1,375,000,  provided 
the  usual  quota  of  skins  are  taken  by  the  lessees 
of  the  Pribilof  Islands.  In  the  United  States 
these  imported  dressed  and  dyed  skins  are  re- 
modeled and  manufactured  into  sealskin  articles, 
for  which  the  people  so  employed  receive  on  an 
average  $7   a  skin,  or  for  the  70,000  skins  so 

1  British  Blue  Book,  U.  S.  (No.  18  191),  C-6253,  p.  11. 

-  Statement  of  American  industry  by  furriers,  Vol.  II,  p.  526. 
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imported  annually  the  sum  of  ^490,000.^     When    Loss   to    United 

States. 

to  this  is  added  the  profits  to  the  wholesale  and 
retail  furriers  and  merchants  eno^ag^ed  in  the  seal- 
skin  industries  in  the  United  States,  which,  accord- 
ing to  the  American  furriers  quoted  above,  are 
about  $30  a  skin,  or  on  the  70,000  skins  annually- 
imported  $2, 100,000,Hhe  total  amount  received 
each  year  in  the  United  States  from  the  man- 
ufacture and  sale  of  Alaska  skins  ao^crregates 
$2,590,000.  The  average  price  per  skin  for 
''  Alaskas  "  in  the  London  Market  for  the  last  ten 
years,  when  the  lease  to  the  Alaska  Commercial 
Company  was  in  force  (1880-1889)  and  whea 
100,000  seals  were  taken  annually,  was  6Ss,  8c?.^ 
or  (allowing  24.3  cents  to  the  shilling)  about 
$16.50.  The  present  lessees,  under  a  normal 
condition  of  affairs,  might  expect  a  similar  price. 
In  procuring  the  skins  they  pay  the  United 
States  $9.62^  on  each  secured,  and  the  $60,000 
rent  adds  60  cents,  more  on  each  skin  ;  allowing 
$3  per  skin  for  wages  of  employes,  transporta- 
tion, etc.,  the  cost  of  a  raw  Alaska  skin  deliv- 
ered Jn  London  would  be  about  $13.25,  which 
selling  at  the  average  price  of  $16.50  would  make 
a  profit  to  the  lessees  of  the  islands  of  $3.25  per 

^  Statement  of  American  industry  by  furriers,  Vol.  II,  p.  526. 
^  Table  of  prices  prepared  by  Mr.  A.  Eraser,  Vol.  II.  p.  561. 

[315]  T 
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Loss   to    United  skin,  and  on  100,000  skins  the  profits  would  be 

States 

$325,000.  The  natives  who  drive  and  kill  the 
seals  on  the  Pribilof  Islands  also  receive  40  cents 
for  each  skin,  or  for  100,000  the  sum  of  $40,000. 
Therefore  the  destruction  of  the  Alaska  seal  herd 
would  mean  an  annual  loss  to  the  Government 
and  people  of  the  United  States  of  $4,330,000. 
Loss    to     Great      The  scalskiu  industry  in  Great  Britain,  which, 

Britain. 

as  has  been  shown,  is  entirely  dependent  upon 
the  Alaska  seal  herd  for  its  existence,  has  alone 
in  the  city  of  London  invested  capital  to  the 
amount  of  £1,000,000,^  and  employs  between 
two^  and  three  thousand^  persons,  many  of  whom 
are  skilled  workmen  with  families  dependent  on 
them,*  who  would  be  compelled  to  learn  some 
other  trade  in  case  the  industry  was  destroyed. 
The  fur  brokers  in  London  up  to  1889  received 
6  per  cent  of  the  price  for  which  they  sold  the 
sealskins,^  which  on  100,000  Alaska  skins,  at  $16 
per  skin,  would  amount  to  $96,000.  The  next 
expense  put  upon  the  skins  is  dressing  and  dye- 
ing them,  which  is  about  I65.  a  skin,^  making  in 

4^  ^  Emil  Teiclimann, '  Vol.  II,  p.  582  ;  Greorge  C.  Lanipson,  Vol.  II, 

p.  565. 

2  Emil  Tfiichmann,  Vol.  II,  p.  582 ;  Walter  E.  Martin,  Vol.  JI,  p. 
568 ;  G-.  C.  Lampson,  Vol.  II,  p.  565 ;  George  Eice,  Vol.  II,  p.  574  ; 
Arthur  Hirscliel,  Vol.  II,  p.  563. 

3  Henry  Poland,  Vol.  II,  p.  571  ;  H.  S.  Bevington,  Vol.  II,  p.  552. 

4  Henry  Poland,  Vol.  II,  p.  571 ;  Walter  E.  Martin,  Vol.  II,  p.  568 ; 
O.  C.  Lampson,  Vol.  II,  p.  565 ;  George  Rice,  Vol.  II,  p.  573. 

5  H.  S.  Bevington,  Vol.  II.  p.  553. 
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all  for  tlie  100,000  the  sum  of  $368,000.     This     Loss    to     arcat 

Britain. 

makes  an  annual  loss  to  Great  Britain,  in  case 
the  Alaskan  herd  is  commercially  exterminated, 
of  $464,000  ;  but  this  is  onl}^  a  partial  statement 
of  the  actual  damage  sustained,  for  the  depriva- 
tion of  eight-tenths  of  the  seal-skin  supply  must 
necessarily  reduce  the  industry  in  Great  Britain 
to  a  condition  which  will  lead  capital  to  abandon 
it ;  and  a  permanent  plant  valued  at  £80,000 
would  become  entirely  useless  if  the  sealskin 
industry  were  to  come  to  an  end/ 

The  French  Eepublic  will  also  suffer  a  serious  Loss  to  France. 
loss  from  the  destruction  of  this  valuable  herd  of 
fur-bearing  animals,  on  which  the  sealskin  indus- 
try so  largely  depends.  The  Paris  firm  of  Eevillon 
Freres  has  alone  in  the  last  twenty  years  bought 
upwards  of  400,000  sealskins,  the  majority  of 
which  have  been  made  up  into  garments  by  said 
firm,  the  sales  of  which  have  amounted  to  about 
4,000,000  ^francs  annually  for  the  period  of 
twenty  years.  This  firm  employs  about  three 
hundred  persons,  who  are  skilled  laborers,  and 
who  would  be  thrown  out  of  employment  by 
the  withdrawal  of  the  supply  of  skins  furnished 
by  the  Alaskan  herd ;  and  it  is  safe  to  say  from 
five  to  six  hundred  persons  are  dependent  upon 
the  sealskin  industry  in  France.^     If  the  20,000 

1  Arthur  Hirschel,  Vol.  II,  p.  563. 

2  Leon  Eevillon,  Vol.  II,  p.  590. 

[315]  T    2 
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Loss  to  France,     skins  annually  purchased  by  this  firm  cost  $25 

per  skin  in  London,^  the  total  cost  would  be 
about  2,500,000  francs  ;  and  the  annual  loss  to 
France  through  this  firm's  business  being  affected 
by  the  destruction  of  the  Alaskan  seal  herd 
would  be  about  1,500,000  francs  ;  as  there  are 
other  fur  companies  in  France  also  dealing  in 
sealskins  the  loss  would  undoubtedly  be  much 
•  more  than  the  figures  given. 

Loss  to  the  world.      Simply  relying,  however,  upon  the  actual  loss 

sustained,  as  hereinbefore  demonstrated,  and 
adding  the  $3.00  per  skin  allowed  as  expenses 
paid  the  employes  of  the  lessees  of  the  Pribilof 
Islands,  transportation,  &c.,  amounting  on  100,000 
skins  to  $300,000,  the  total  annual  loss  to  the 
world  from  the  destruction  of  this  great  seal  herd 
would  amount  to  over  $5,000,000.  Besides  this 
a  large  number  of  persons  employed  by  furriers 
and  fur  houses  would  be  thrown  out  of  employ- 
ment, and  the  three  hundred  natives  of  the 
Pribilof  Islands  would  be  deprived  of  their  sole 
means  of  sustenance,  and  become  a  charge  upon 
the  United  States  Government. 

Need  of   regular      It  is  the  further  testimony  of  all  those  engasred 

supply  of  skins.  o    o 

in  the  sealskin  business  that  in  order  to  main- 
tain the  industry  it  is  necessary  that  the  supply 

■ 

^  statement  of  American  furriers,  Vol.  II,  p.  526. 
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« 

of  skins  should  be  constant  and  regular/  other-    Need   of  regular 

supply  of  skins. 

wise  there  is  great  danger  of  loss  to  the  buyers 
or  sellers  through  fluctuation  in  prices,  and  the 
business  of  buying  and  selling  becomes  specula- 
tive. That  this  has  been  the  result  upon  the 
market,  through  pelagic  sealing  in  the  last  few 
years,  is  clearly  shown  by  Mr.  H.  S.  Bevington,- 
and  his  statement  is  supported  by  the  American 
furriers  and  others  engaged  in  the  fur-trade.^  It 
is  therefore  evident  that  even  in  case  open-sea 
sealing  could  be  carried  on  without  insuring  the 
destruction  of  the  herd,  the  results  would  demor- 
alize and  practically  ruin  the  sealskin  industry, 
now  so  firmly  established. 

INVESTMENTS. 

Having  reviewed  the  general  loss  to  the  world  Canadian  invest- 
by  the  destruction  of  the  Alaskan  seal  herd,  it 
should  now  be  compared  with  the  Canadian 
-industry  in  the  pelagic  sealing  fleet,  which  would 
necessaril}^  be  abandoned  in  case  open-sea  hunt- 
ing is  prohibited.  According  to  the  Canadian 
Fishery  Eeports  for  1890,  the  total  valuation  of 
the   twenty-nine    vessels    engaged    in    sealing, 

1  Walter  E.  Martin,  Vol.  II,  p.  568 ;  Emil  Teiclimann,  Vol.  II,  p. 
582  ;  a.  C.  Lampson,  Vol.  II,  p.  566. 

2  Vol.  II,  p.  553. 

3  Statement  made  by  American  furriers.  (See  affidavits  of  S.  Ull- 
mann,  Vol.  II,  p.  527;  Alfred  Harris,  Vol.  II,  p.  529  ;  Henry  Tread- 
well,  Vol.  II,  p.  529;  and  Hugo  Jaeckel,  Vol.  II,  p.  531,  attached.) 
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Canadian    invest-  inclusive  of  canoes   and  boats,  was   $265,985/ 

ment,  in  1890.  -r^        t  •  •  i 

By  tnis  valuation  the  value  per  ton,  exclusive  of 
outfit,  is  $121.54,  which  is  undoubtedly  exces- 
sive. Mr.  T.  T.  Williams,  who  made  a  careful 
examination  into  the  Canadian  sealing  industry 
in  1889,  on  behalf  of  the  Alaska  Commercial 
Company  preparatory  to  the  said  Company's 
bidding  for  a  new  lease  of  the  Pribilof  Islands  in 
1890,  states  that  it  costs  to  build  these  sealing 
vessels  and  outfit  them  in  Victoria  $80  per  ton, 
and  in  the  United  States  $100.^  An  examina- 
tion of  the  Canadian  Fisheries  Eeports  for  the 
years  1887  and  1890  shows  that  twelve  of  the 
twenty-nine  vessels  engaged  in  sealing  from 
Victoria  in  1890  were  so  engaged  in  1887,  and 
that  some  of  them  were  very  old  and  of  very 
little  value.  Thus,  the.  Mary  Taylor  and  Mary 
Ellen  have  both  been  built  thirty-five  years ; 
the  Lilly  has  seen  forty-six  years'  service ;  the 
Black  Diamond  (called  the  Catherine  in  1890), 
Juniata,  Wanderer,  Letitia,  and  Mountain  Chief 
are  all  unseaworthy  and  have  been  taken  out  of 
the  coast  trade  as  being  unsafe.^  A.  E.  Milne, 
Esq.,  collector  of  the  port  of  Victoria,  reported 
to  the  Dominion  Government  that  the  total 
value  of  the  fleet  of  twenty-four  vessels,  with  an 

1  Canadian  Fisheries  Eeport  (1890),  p.  183. 

2  Vol.  II.  p.  500. 

3  T.  T.  Williams,  Vol.  II,  p.  500. 
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aggregate  tonnage  of  1,464  tons,  in   1889   was     Canadian    inyest- 

$200,500/ or  $83.50  per  ton,  which  is  $38.04°''''*''''^^^^* 

per  ton  less,  than  the  valuation  given  in  1890. 

It  is  difficult  to  see  how  the  wear  and  tear  on  a 

vessel  can  appreciate  its  value,  but  such  seems 

to  be  the  case  with  the  Victoria  sealing  fleet, 

according  to  the  reports  of  Canadian  oflicials. 

But  admitting  the  Canadian  valuation  to  be     Contrast  between 

British     and     Cana- 

correct,  the  British  capital  (£1,000,000)  invested  dian  investments  in 

.  1890. 

in  the  sealskin  industry,  which  latter  must  be 

abandoned  if  pelagic  sealing  continues,  exceeds 

the  investment  of  Canada   by  over  $4,600,000  ; 

in  other  words,  the  Canadian  capital  invested  is 

less  than  6  per  cent,  of  the  British  investment. 

The  value  of  the  Victoria  fleet  of  forty-nine     Canadian    invest- 
ment, in  1891. 

vessels  and  outfit  in  1891  is  given  by  the  Cana- 
dian Fisheries  Report  for  that  year  as  $425,150, 
which  is  also  excessive.^  Accordinsf  to  the  Cana- 
dian  valuation  of  1890  the  average  value  per  ton 
for  the  fleet,  including  outfit,  is  $130.20  ;  in  1891 
the  same  authority  gives  the  valuation  per  ton 
for  vessels  and  outfit  as  $132.73,  or  $2.53  per 
ton  over  and  above  the  inflated  valuation  of 
1890.  Levi  W.  Myers,  Esq.,  United  States  con- 
sul at  Victoria,  had  a  careful  estimate  made  of 
the  value  of  the  vessels  engaged  in  the  sealing 
business  in  Victoria,  by  two  experts,  both  resi- 

1  T.  T.  Williams,  Vol.  II,  p.  499-500. 

2  Canadian  Fisheries  Keport  (1891),  p.  Lxxxr. 
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Canadian    invest-  dents  of  Victoria,  and  one  especially,  Mr.  W.  J. 

tnen     m  1891.  '  r  J  J 

Stevens,  being  recognized  as  authority  on  such 
matters,  often  having  been  employed  by  the 
Dominion  Government  in  examining  and  report- 
ing on  vessels.^  According  to  such  estimate  the 
value  of  the  vessels  in  1891  was  $203,200.  Con- 
sul Myers  also  obtained  from  the  custom-house 
records  at  Victoria  the  approximate  age  of  the 
vessels,  which  shows  that  seven  of  them  are 
"  very  old,"  two  are  '^  old,"  and  thirty- three  have 
seen  over  six  years  of  service.^  In  consideration 
of  this  last  fact  stated,  it  is  evident  that  the  Ca- 
nadian valuation  is  far  above  the  true  figure. 
Contrast   between      Howcver,  assumiucr  the  valuc  of  the  fleet  of 

Uritisli     and     Cana-  '  ^ 

dmn  investments  in  jgQi  ^g  given  in  the  Canadian  reports  to  be  ac- 
curate, namely,  $425,150,  the  Canadian  capital 
is  even  then  less  than  12  per  cent,  of  the  British 
investment  in  the  sealskin  industry ;  and  Great 
Britain,  through  the  necessary  abandonment  of 
her  permanent  plant  used  in  the  industry,  would 
lose  more  in  this  item  alone  than  the  entire  Ca- 
nadian investment. 
Employes  in  Accordiug  to  the  samc  sourccs  of  information, 
'  Canada  employed  in  1890,  678  white  men  and 
Indians  in  seal  hunting,^  and  in  1891, 439  Indians 

1  Vol.  I,  p.  507. 

2  Consul  Meyer's  Eeport  (No.  156),  Vol.  1,  p.  511. 

3  Canadian  Fisheries  Eeport  (1890),  p.  183. 
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and  643  whites.^     In  London,  as  has  been  shown,     Employes     in 

T  ,  ^  ,  T  Canada  and  London. 

irom  two  to  three  thousand  persons  are  employed 
in  the  sealskin  industry :  it  is  safe,  therefore,  to 
say  that  nearly  three  times  as  many  people  are 
dependent  upon  the  sealskin  industry  in  Lon- 
don alone  as  are  employed  in  the  pelagic  seal- 
hunting  business  in  Canada.  The  average  wages 
per  week  paid  to  those  employed  in  the  British 
industry  are  about  30s.,^or  £190,000  ($947,700) 
per  annum  to  the  2,500  employes.  According 
to  the  Canadian  Eeport  for  1890,  above  cited, 
the  gross  receipts  derived  from  the  sealskins 
taken  by  the  Victoria  Fleet  were  $492,261,  the 
catch  being  sold  at  inflated  prices  because  of  the 
small  number  of  skins  obtained  on  the  Pribilof 
Islands,  the  average  price  per  skin  in  1889,  for 
the  Northwest  catch,  in  London,  being  only 
395.  5d.^  ($9.58).  It  is  evident,  therefore,  that 
the  annual  gross  receipts  of  Canada  from  pelagic 
sealing  are  only  about  half  of  the  sum  annually 
paid  out  for  wages  by  London  houses  engaged 
in  the  sealskin  industry. 

In  comparing  the  Canadian  venture  with  the    Value  to  Canada 

.  .  .  and  United  States. 

United  States  mdustry  the  contrast  is  even  m^ore 
striking.  It  has  already  been  shown  that  the 
furriers,  manufacturers,  and  merchants  of  the 

^  Ibid.     (1891),  p.  Lxxxv. 

■^  Emil  Teichmann,  Vol.  II,  p.  582  j  W.  E.  Martin,  Vol.  II,  p.  568. 

3  Alfred  Eraser,  Vol.  II,  p.  562. 
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Value  to  Canada  United  States  realize  annually  on  Alaskan  skins 

and  United  States.  .  . 

consumed  m  the  United  States  the  sum  of 
$2,100,000  ;  the  aggregate  amount  annually  paid 
as  wages  to  those  employed  in  the  American 
manufactories  to  be  $490,000;  the  receipts  of  the 
Pribilof  Islands  natives  to  be  $40,000  ;  annually 
and  the  profits  of  the  lessees  of  said  islands, 
when  100,000  skins  are  taken,  to  be  $325,000. 
The  gross  amount  thus  received  by  citizens  of 
the  United  States  each  year  from  the  Alaskan 
catch  is  about  $3,000,000.  The  value  of  the 
Victoria  pelagic  catch  for  1891  has  not  been 
published  in  the  Canadian  Fisheries  Eeports, 
but  assuming  the  value  of  the  Victoria  pelagic 
catch  to  be  $492,  261,  as  given  by  the  Canadian 
report  for  1890,  which  has  been  shown  to  be 
abnormal,  the  gross  Canadian  receipts  per  annum 
from  the  sealing  fleet  are  less  than  16^  percent. 
of  the  total  profits  to  the  citizens  of  the  United 
States  from  the  Alaskan  catch.  If  the  annual 
receipts  to  the  United  States  Government  be 
also  included,  the  gross  sum  received  by  Canada 
from  her  sealskin  catch  is  11-|  per  cent,  of  the 
annual  profits  to  the  Government  and  people  of 
the  United  States  on  *'  Alaska  "  sealskins. 
Employes    in      The   number    of    persons    employed   in   the 

Canada  and   United  ii««itt*ic( 

States.  manufacture  of  sealskins  m  the  United  otates  is 
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3,360/  which,  is  over  three  times   as  many  as     Employes    in 

.  ^.  .  Canada   and   United 

were  engaged  m  the   Victoria  sealing  industry  states. 
in  1891,  according  to  the  Canadian  officials,  and 
five  times  as  many  as  were  so  engaged  in  1890. 

The  receipts  of  France  from  her  sealskin  in-  ^  Contrast  between 

-*■  French  and  Canadian 

dustry  has  been  shown  to  be  over  $300,000  i^^^^^^^^^^^- 
(1,500,000  francs),  which  is  at  least  66  per  cent, 
of  the  gross  receipts  of  Canada  from  pelagic 
sealing  in  a  year  when  the  prices  of  Northwest 
skins  were  abnormal.  Under  natural  conditions, 
as  in  1888  or  1890,  the  French  receipts  from  the 
industry  would  more  than  equal  the  gross  re- 
ceipts of  Canada  from  the  sealing  fleets  catch. 
The  number  of  men  also  employed  in  France  is 
about  the  same  as  those  employed  in  pelagic 
sealing  in  Canada  in  1890. 

The  number  of  persons  engao-ed  in  the  hand-    Employes    in 

°    °  Canada  and  in  otlier 

ling  and  manufacture  of  sealskins  in  the  United  countries. 
States,  England,  and  France  is,  therefore,  about 
6,400,  or  over  nine  times  as  many  as  are  reported 
to  have  been  engaged  in  pelagic  sealing  in  1890 
in  Canada,  and  about  six  and  a  half  times  as 
many  as  were  so  engaged  in  1891. 

It  is  verv  questionable,  however,  whether  there     Canadian    invest- 

•^    *  '  ^  ment  questionable. 

is  any  real  investment  in  Canada  in  pelagic  seal- 
ing. The  vessels  are  all  common  vessels,  the 
guns    common    guns,    and   the    boats    common 

^  statement  of  furriers,  Vol.  II,  p.  586. 
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Canadian    invest-  boats,  which  can  all  be  used  in  some  otlier  in- 

ment  questionable.       t       ,         i  •  i  ^  ^  n  i 

dustry/  excepting,  perhaps,  the  old  and  unsea- 
worthy  vessels. 

spe^cuiSn'''^'^^  ^      ^^^  admitting  the  validity  of  the  investment, 

it  can  be  questioned  whether  those  embarking 
therein  as  a  rule  pay  the  expenses  incurred  out 
of  the  sum  realized  on  the  catch.  An  examina- 
tion of  the  table  of  sealing  vessels  and  their 
respective  catches,  as  given  by  the  Canadian 
Fishery  Eeports,  shows  that  the  number  of  seals 
taken  by  a  vessel  varies  to  a  great  extent.  Thus 
in  1889  several  vessels  took  less  than  three 
hundred  seals  each ;  one  schooner,  with  a  crew 
of  twenty-nine  men,  took  but  one  hundred  and 
sixty-four  seals,  while  another,  with  a  crew  of 
twenty-two  men,  took  over  three  thousand.^  In 
1890  the  same  variation  may  beseen.^  In  1889 
the  average  selling  price  of  skins  in  Victoria 
was  $7.65.*  On  the  catch  of  one  hundred  and 
sixty-four  seals,  therefore,  the  total  received 
would  be  $1,254.60,  of  which  at  least  $400 
would  have  to  be  paid  to  the  hunters,  leaving 
$854.60  to  pay  the  entire  expense  of  the  voyage 
of  at  least  four  months.  If  the  men  were  paid 
$30  a  month  on  an  average,  the  cost  of  the 

1  T.  T.  Williams,  Vol.  II,  p.  500. 

2  Canadian  Fisheries  Report,  1889,  p.  253. 

3  Ibid.,  1890,  p.  183. 

^  T.  T.  Wllliaaas,  Vol.  II,  p.  499. 
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cruise,  outside  the  expense  of  outfitting,  would    Pelagic  seaiiug  a 

„  _,        _  ,  -  -       speculation. 

be  at  least  $3,000.  The  loss,  therefore,  to  the 
owner  or  charterer  of  the  vessel  would  be  cer- 
tainly $2,000"on  his  investment.  If  one  thousand 
seals  were  taken,  it  is  also  evident  that  there 
would  be  a  very  close  margin  on  the  recovery 
of  the  money  expended,  and  the  investor  would 
probably  lose  or  certainly  not  receive  one  per 
cent,  on  the  capital  invested.^  It  is,  therefore, 
the  possibility  of  a  large  catch  which  leads 
persons  to  venture  their  money  in  pelagic  seal- 
ing, and  the  business  is  a  speculation  of  the 
most  uncertain  character.  Those  engaged  in 
the  industry  also  find  the  possibility  of  a  small    Speculating  on 

small    supply    of 

supply  of  skins  from  all  sources  to  be  a  fertile  skins. 
field  for  speculation,  the  price  per  skin  being 
advanced  as  the  number  of  skins  on  the  market 
diminishes.  It  may  be  said,  therefore,  that  the 
interests  of  the  pelagic  sealing  speculators  is  to 
deplete  the  herd  and  thereby  increase  prices, 
unmindful  of  the  ultimate  result,  which  is  sure 
to  be  the  extermination  of  the  Alaskan  fur-seal. 
This  phase  of  the  speculation  is  referred  to  in  a 
letter  from  the  British  Colonial  Office  to  Sir 
Charles  Tupper,  dated  June  13,  1891,  which 
reads  as  follows  :  "  That  as  the  total  cessation  of 
sealing  in  Bering  Sea  will  greatly  enhance  the 

1  T.  T.  Williams,  Vol.  11,  p.  501. 
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Speculating  on  value  of  the  produce  of  the  coast  fishery,  Her 

•small    supply    of  .  »      /^  -i  •    • 

skins.  *        Majesty  s  (jrovernment   do   not    anticipate   that 

British  sealers  will  suffer  to  any  great  extent  by 
exclusion  from  Bering  Sea."^      This   statement 
,  also  met  with   the  views    of  Lord    Salisbury.^ 

The  cessation  of  sealing  and  the  decrease  of  the 
seal  herd  would  bring  about  the  same  result,  an 
increase  in  the  price  of  sealskins.  It  is  more 
profitable,  therefore,  for  those  interested  in  the 
sealing  venture  to  have  prices  raised  even  if  the 
seal  herd  is  depleted,  for  they  will  thereby 
derive  larger  returns  from  the  investment.  Yery 
few  of  the  owners  or  part  owners  of  the  Victoria 
sealing  fleet  are  dependent  upon  pelagic  sealing 
for  a  livelihood,  so  that  it  is  not  particularly  to 
their  interest  to  preserve  the  herd,  their  principal 
object  being  to  get  large  profits,  whatever  may 
be  the  result. 
Occupations  of      Cousul  Mycrs,  ill  a  report  to  the  State  Depart- 

vessel  owners. 

ment,  gives  the  occupation  of  seventy-one  own- 
ers or  part  owners  of  sealing  vessels  hailing  from 
the  port  of  Victoria.  Of  these  only  fourteen  may 
be  said  to  be  dependent  on  sealing,  and  twelve 
others  who  are  employed  in  maritime  enterprises. 
The  remainder  are  composed  of  individuals  en- 
gaged in  various  pursuits.     Among  the  list  may 

^ . -    -  -        *    -  -  I  — 

1  British  Blue  Book,  U.  S.  No.  3  (1892),  C-6635,  p.  29. 
-  7^»/c?.,  No.  30,  p.  16. 
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be  found  several  public  officials,  seven  grocers,    Occupations      of 

.  .  r»  1  1  vessel  owners. 

a  druggist,  an  auctioneer,  a  larmer,  three  saloon 
keepers,  a  plasterer,  an  insurance  agent,  two  iron 
founders,  three  real  estate  agents,  a  carriage 
manufacturer,  a  tanner,  two  women,  a  machinist, 
and  others  of  different  pursuits.^  It  is  evident 
that  the  people  who  undertake  this  venture  are 
as  varied  in  their  occupations  as  the  purchasers 
of  lottery  tickets,  and  the  same  spirit  which  in- 
duces persons  to  risk  their  money  in  the  latter 
has  persuaded  them  to  take  their  chances  in  the 
sealing  business. 

Under  the  present  state  of  affairs  the  increase  Eesuits  of  pro- 
of the  sealing  fleet,  the  decrease  of  the  seal  herd,  " 
and  its  certain  extinction  in  a  few  years  if  pelagic 
sealing  is  continued,  the  insignificant  invest- 
ment of  Canada  for  a  few  years  compared  with 
the  sealskin  industry  of  the  world  for  an  indef- 
inite future  seems  infinitesimal  and  unworth}^  of 
notice  in  considering,  from  an  economic  point  of 
view,  the  advisability  of  protecting  and  preserv- 
ing the  world's  chief  supply  of  fur-seal  skins. 
Prohibition  of  pelagic  sealing  means  the  emplo}^- 
ment  of  thousands  of  people  in  England  and  the 
United  States  for  generations,  and  the  invest- 
ment of  millions  of  capital. 

Nonprohibition  means  the   employment  of  a    Results  if  not  pro- 
few  hundred  persons  for  four  or  ^ve  years,  the 

1  Eeport  of  U.  S.  Consul  L.  W.  Myers,  April  29, 1892,  Vol.  I.  p.  514. 
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Results  if  not  pro-  investment  of  one  or  two  hundred  thousand  dol- 
lars in  a  speculative  and  losing  business,  and  the 
final  destruction  of  the  Alaskan  seal  herd,  a  never- 
ending  source  of  wealth  to  the  world,  if  properly 
protected  and  preserved. 

CLAIM  OF  THE  UNITED  STATES  FOR  DAMAGES. 

Article  V   of      Article  Y  of  the  Convention  of  April  18,  1892, 

renewal     of     Modus 

Vivendi.  for  the  rcucwal  of  the  Modus  Vivendi  in  Bering 

Sea,  provides  that  "  if  the  result  of  the  Arbitration 
shall  be  to  deny  the  right  of  British  sealers  to 
take  seals  within  the  said  waters,  then  compen- 
sation shall  be  made  by  Great  Britain  to  the 
United  States  (for  itself,  its  citizens,  and  lessees) 
for  this  agreement  to  limit  the  island  catch  to 
seven  thousand  fiYe  hundred  a  season,  upon  the 
basis  of  the  difference  between  this  number  and 
such  larger  catch  as  in  the  opinion  of  the  Arbi- 
trators might  have  been  taken  without  an  undue 
diminution  of  the  seal  herds." 
Classification     of      Any  damages  to  which  the  United  States  may 

damages.  .  •      /^  • 

become  entitled  under  this  Convention  must  be 
by  way  of  compensation,  first,  to  the  Govern- 
ment for  the  loss  of  revenue  sustained  through 
the  diminution  of  the  number  of  seals  caught ; 
and,  second,  to  the  North  American  Commercial 
Company  for  the  loss  of  profits  incurred  through 
the  same  cause. 
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I.  The  Claim  of  the  Government. — By  the  lease  OoTemment claim, 
made  in  1890,  the  North  American  Commercial 
Company  agreed  to  pay  to  the  Government  for  ' 
the  exclusive  right  to  catch  seals  in  the  Pribilof 
Islands  an  annual  rent  of  $60,000,  the  legal  tax 
of  $2  for  each  seal  caught,  and  a  bonus  on  each 
seal  of  ^7.62^.  Owing  to  the  fact  that  the  catch 
during  1891  was  so  restricted  by  Treasury  Eegu- 
lations,  connected  with  i\\Q  Modus  Vivendi  of 
last  year,  as  to  amount  to  only  13,482  seals  in- 
stead of  the  1 00,000  seals  prescribed  by  statute, 
the  Secretary  of  the  Treasury  agreed  on  June 
27,  1892,Ho  accept  from  the  lessees  for  the  year 
ending  April  1,  1892,  in  lieu  of  the  above  rents 
and  taxes,  the  following  sums,  viz :  - 

Tax  on  13,482  seals,  at  $2 '      ....        ....  $26,  90-1.  00 

Eental  ("ili^  X  $60,000  ^      8,089.20 

\100,0i>0  /  ' 

Bonus  on  12,251  good  skins  (1^^^^  x  $7.62  A  x  12.251      11,  444.  13 
'       ^  V100,000  / 

Total....        "'....         46,497.33 

It  will  be  observed  that  in  the  above  compu- 
tation, the  first  item,  viz,  the  tax,  remains  the  same 
as  before.  The  second  item,  viz,  the  rental, 
which  in  the  lease  is  $60,000,  is  reduced  in.  the 
proportion  which  the  actual  catch  of  13,482  bears 
to  the  maximum  catch  of  100,000.     The  third, 

J  Letter,  Vol.  I,  p.  521. 
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Government  claim,  viz,  the  bonus  per  sealskin,  has  been  reduced  on 

the  same  principle. 
Government    and     No  definite  arrangement  has  as  yet  been  made 

lessees.  ^ 

between  the  Treasury  and  the  lessees  as  to  the 
amount  to  be  paid  by  the  latter  for  their  fran- 
chises for  the  current  year,  but  if,  as  is  almost 
certain,  the  above-mentioned  arrangement  will 
be  "continued,  then  the  loss  sustained  by  the 
Government,  for  which  it  is  entitled  to  indemnity 
from  the  Arbitrators,  can  be  estimated  by  substi- 
tuting for  the  number  13,482  in  the  above  com- 
putation, such  a  number  as  the  Arbitrators  shall 
find  might  safely  have  been  taken  in  excess  of 
the  7,500  provided  for  in  the  convention. 
Basis  of  compu-     For  cxamplc,  if  it  is  determined  that  40,000 

tation  of  damages  to 

Government.  scals  mis^ht  have  been  taken  over  and  above  the 

7,500,  then  the  Government  will  be  entitled  to  an 
indemnity  of  ^226,000,  obtained  as  follows  : 

Tax  on  40,000  seals,  at  §2         ....    $80,000 

Rental /^i5i°^  X  $60,000  ^ 24,000 

V  100,000      ^     '        ^ 

Bonus  (^^  X  ^^-  62i  )    x  40,000        122,000 

Total       226,000 

The  Government  is  entitled  to  damages  in  this 
amount  because  this  sum  represents  the  excess 
which  it  would  receive  from  the  lessees  if  the 
catch,  instead  of  being  limited  to  7,500  were 
limited  to  the  number  of  seals  which  could  be 
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taken  without  an  undue  diminution  of  the  seal    Basis  of  compu- 
tation of  damages  to 

herd,  provided  the  Arbitrators  found  that  number  Oovemment, 

to  be  47,500.     If  they  actually  determine  upon 

a  different  number,  then  the  result  given  above, 

by   way   of   illustration,  must  be  increased  or 

diminished  accordingly. 

II.  The  Claim  of  the  Leasees. — Under  the  Con-    The  lessees'  claim. 

vention  of  April  18,  1892,  the  North  American 

Commercial  Company  are  entitled,  as  the  lessees 

of  the  Government,  to  such  an  indemnity  as  shall 

compensate  them  for  the  loss  of  profits  incurred 

through  the  forced  diminution  in  the  catch  of 

seals.     When  the  Arbitrators  have  determined 

the  number  of  seals  which  might  safely  have 

been  taken  during  the  present  season  over  and 

above  the  7,500  allowed  by  the  Convention,  it 

\vill  be  for  them  to  determine  next  the  amount 

of  profit  which  the  lessees  would  probably  have 

derived  from  this  increased  catch  over  and  above 

that  which  will  be  actually  realized  from  the 

catch  of  7,500  prescribed  by  the  Convention. 

The  balance  of  profits  so  obtained  will  constitute 

the  sum  to  which  the  lessees  are  entitled  as  an 

indemnity  under  the  section  of  the  Convention 

above  cited. 

In  determining  the  amount  of  profit  obtained    Basis  of  compu- 
tation    of     lessees' 

from  each  seal,  some  information  may  be  derived  damages. 


[315]  u 


290 


CLAIM  01^  THE  UNITED  STATES 


Basis  of   compu-  froin  a  claim  for  damages  whicli  the  lessees  have 

tsition      of      lessees* 

damages.  filed  in  the  United  States  Treasury  Department, 

for  the  years  1890  and  1891,  a  copy  of  which'  is 
found  in  the  Appendix/  It  may  be  added  that 
this  claim  was  adjusted  on  June  27,  1892,"  by 
the  remission  by  the  Treasury  Department,  as 
stated  above,  of  the  greater  part  of  the  rental  and 
bonus  due  for  the  year  1891  under  the  lease. 
As  the  high  prices  for  sealskins  in  the  London 
market  in  1890  and  1891  still  continue,  the  esti- 
mate of  profits  in  the  above-mentioned  claim 
would  probably  be  as  correct  at  the  present  time 
as  in  the  years  for  which  they  were  made.^ 
of  The  Arbitrators  will  derive  aid  in  determining 
how  large  a  catch  might  have  safely  been  mad(^ 
during  the  present  season  by  reference  to  the 
following  affidavits,  viz.,  those  on  pages  73,  93, 
and  111,  in  Vol.  II  of  Appendix. 

It  is  important  to  observe  also  the  language 
of  Sir  George  Baden-Powell,  one  of  the  Com- 
missioners  sent  by  Great    Britain    in  1891  to 

examine  into  the  condition  of  the  seal  Indus tr v.' 

-I 

In  his  dispatch  of  March  9,  1892,  to  Lord  Sahs- 
bury,  he  said,:    "With  reference  to  the  modus. 

^  North  American  Commercial  Company  to  the  Secretary  of  the 
Treasury,  April  12,  1892,  Vol.  I,  p.  520. 

2  The  Secretary  of  the  Treasury  to  North  American  Commercial 
Company,  June  27,  1892,  Vol.  I,  p.  521.  ' 

•"*  The  price  of  a  sealskin  in  London  in  1890  rose  as  high  as  146.?., 
and  in  1891  as  high  as  125.y.     See  Alfred  Fraser,  Vol.  II,  p.  561. 
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vivendi,  I  am  of  the  opinion  that  the  taking  of    Opinion    of    sir 

,  ,    .  George       Baden- 

one  season  s  nmited  crop  cannot  injure  the  seal  Powell. 
herd,  but  although  not  necessary  the  renewal  of 
last  year's  prohibition  and  the  7,500  limitation 
would  be  beneficial."  He  then  suggests  the 
arrangement  afterwards  adopted,  viz.,  that  7,500 
"instead  of  30,000"  be  taken  on  the  islands,  evi- 
dently employing  the  latter  number,  viz.,  30,000, 
to  designate  the  quantity  of  seals  which  might 
safely  be  taken  by  the  United  States,  which 
is  the  same  number  as  that  suggested  by  Sir 
Julian  Pauncefote  in  his  letter  to  Mr.  Blaine  of 
February  29,  1892.^  In  view  of  these  circum 
stances,  it  is  submitted  that  30,000  seals  is  the 
minimum  number  which  the  Arbitrators  can 
reasonably  assign  as  a  safe  catch  during  the 
present  season. 

»  British  Blue  Book,  U.  S.  No.  3  (1892),  C-6635,  p.  155. 
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CONCLUSION. 

The  United  States,  upon  the  evidence  here- 
with submitted  and  referred  to,  claim  that  the 
following  propositions  of  fact  have  been  fully 
established  : 

First.    That  the  Alaskan  fur-seal,  begotten,    diamctei'istics  o£ 

the  Alaskan  herd. 

born,  and  reared  on  the  Pribilof  Islands,  within 
the  territory  of  the  United  States,  is  essentially 
a  land  animal,  which  resorts  to  the  water  only 
for  food  and  to  avoid  the  rigor  of  winter,  and 
can  not  propagate  its  species  or  live  except  in  a 
fixed  home  upon  land  of  a  peculiar  and  unusual 
formation,  suitable  climate  and  surroundings,  a 
residence  of  several  months  on  shore  being 
necessary  for  propagation ;  that  it  is  domestic  in 
its  habits  and  readily  controlled  by  man  while 
on  the  land ;  that  it  is  an  animal  of  great  value 
to  the  United  States  and  to  mankind,  is  the 
principal  source  from  which  the  world^s  supply 
of  fur-seal  skins  is  derived,  and  is  the  basis  of  an 
industry  and  commerce  very  important  to  the 
United  States  and  to  Great  Britain ;  that  the 
only  home  of  the  Alaskan  seal  herd  is  on  the 
Pribilof  Islands ;  that  it  resorts  to  no  other  land ; 
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Characteristics  of  that  its  coursG  when  absent  from  these  islands  is 

the  Alaskan  herd. 

uniform  and  confined  principally  to  waters  adja- 
cent to  the  coast  of  the  United  States ;  that  it 
never  mingles  with  any  other  herd,  and  if  driven 
from,  these  islands  would  probably  perish ;  that 
at  all  times,  when  in  the  water,  the  identity  of 
each  individual  can  be  established  with  certainty, 
and  that  all  times,  whether  during  its  short 
excursions  from  the  islands  in  search  of  food  or 
its  longer  winter  migration,  it  has  a  fixed  intention, 
or  instinct,  which  induces  it  to  return  thereto. 

Increase,  Sccoud.  That  Under  the  judicious  legislation 

and  management  of  the  United  States,  this  seal 
herd  increased  in  numbers  and  in  value ;  that 
the  present  existence  of  the  herd  is  due  wholly  to 
the  care  and  protection  exercised  by  the  United 
States  and  by  Eussia,  the  former  owner  of  these 

Decvoaso.  islands  ;  but  that  the  killing  of  seals  in  the  water, 

which  is  necessarily  indiscriminate  and  wasteful, 
and  whereby  mostly  female  seals  are  taken  while 
pregnant  or  nursing,  has  so  reduced  the  birth-rate 
that  this  herd  is  now  rapidly  decreasing  in  num- 
bers ;  that  this  decrease  began  with  the  increase 
of  such  pelagic  sealing,  and  that  the  extermina- 
tion of  this  seal  herd  will  certainly  take  place  in 
the  near  future,  as  it  already  has  with  other 
herds,  unless  such  slaughter  be  discontinued. 
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'  Third.  That  pelagic  sealing  is  an  illegitimate,  Peiagic  sealing. 
improper,  and  wasteful  method  of  killing,  is 
barbarous  and  inhuman  in  its  immense  destruc- 
tion of  the  pregnant  and  nursing  female,  and  of 
the  helpless  young  thereby  left  to  perish ;  that 
it  is  wholly  destructive  of  the  seal  property  and 
of  the  industries  and  commerce  founded  upon  it ; 
and  that  the  only  way  in  which  these  can  be 
preserved  to  the  world  and  to  the  governments 
to  which  they  belong  is  by  prohibiting  pelagic 
sealing  in  the  waters  frequented  by  the  herd. 

Fourth.  That  prior  to  the  treaty  of  1825  ^^^.^^^^^^^^^^^ 
between  Great  Britain  and  Eussia,  and  from  a 
date  as  early  as  1799,  down  to  the  cession  to 
the  United  States  in  1867,  Eussia  prohibited  the 
killing  of  seals  in  any  of  the  waters  of  Bering 
Sea,  and  exercised  such  control  therein  as  was 
necessary  to  enforce  such  prohibition. 

Fifth.  That  Bering  Sea  was  not  included  in  the    Bering   Sea,    not 

Pacific  Ocean. 

phrase  "raciiic  Ocean  as  used  m  the  treaty 
of  1825,  and  that  said  treaty  recognized  the 
rightfulness  of  the  control  exercised  by  Eussia 
in  Bering  Sea  for  the  protection  of  the  seals. 

Sixth.    That  all  the  rights  of  Eussia   as    to    XTnited   states 
the  protection  of  the  Alaskan  seal  herd  passed 
unimpaired  to  the  United  States  by  the  Treaty 
of  1867,  and  that  since  the  cession,  the  United 
States  have  regulated  by  law  and  by  govern- 
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United  States  mental  supervision  the  killing  of  seals  upon  the 

Pribilof  Islands,  have  prohibited  such  killing  in 
any  of  the  waters  of  Bering  Sea  within  the  limits 
of  the  cession,  and  up  to  the  present  time  have 
insisted  upon  their  right  to  enforce  such  prohi- 
bition, but,  moved  by  apprehensions  of  a  dis- 
turbance of  the  peace  between  themselves  and 
Great  Britain  by  the  opposition  of  the  latter, 
they  ceased  to  some  extent  to  enforce  it. 

Acquiescence     of      Seventh.  That  Great  Britain  acquiesced  in  the 

exercise  of  this  right  by  Eussia  in  Bering  Sea 
and  in  the  continued  exercise  of  the  same  right 
by  the  United  States  up  to  the  year  1886. 

Right  of  control      Eighth.  That  this  right  and  the  necessity  and 

unquestioned.  -,  „  ,  i«i*,'i  i 

duty  01  such  prohibition  nave  never  been  ques- 
tioned, until  the  excessive  slaughter    of  these 
animals,  now  complained  of,  was  commenced  by 
individual  adventurers  about  the  year  1885. 
Investments   con-      Miith.  That  the  investment  of  these  adven- 

tvasted;  ,  ^ 

turers  in  pelagic  sealing  is  speculative,  generally 
unprofitable,  and,  when  compared  with  the  seal- 
skin industry  of  Great  Britain,  Prance,  and  the 
United  States,  which  is  dependent  upon  this  seal 
herdj  very  insignificant ;  and  that  the  profits,  if 
any,  resulting  from  pelagic  sealing  are  out  of  all 
proportion  to  the  destruction  that  it  produces. 
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Upon  the  foregoin^^  propositions,  if  they  shall    Questions    for 

.   *"  Tribunal. 

be  found  to  be  established,  the  material  questions 
for  the  determination  of  this  high  Tribunal  would 
appear  to  be : 

First.  Whether  individuals,  not  subjects  of  the    Must  United  states 

submit  to  destruction 

United  States,  have  a  right,  as  against  that  Gov-  of  herd? 
ernment  and  to  which  it  must  submit,  to  engage 
in  the  devastation  complained  of,  which  it  for- 
bids to  its  own  citizens,  and  which  must  result 
in  the  speedy  destruction  of  the  entire  property, 
industry,  and  interests  involved  in  the  preserva- 
tion of  this  seal  herd. 

Second.  If  any  such  right  can  be  discovered,    siiouid  not  mter- 

national    regulations 

which  the  United  States  confidently  deny,  ^e  made  ? 
whether  the  United  States  and  Great  Britain  ought 
not  in  justice  to  each  other, in  sound  policy, for  the 
common  interest  of  mankind,  and  in  the  exer- 
cise of  the  humanity  which  all  civilized  nations 
accord  to  wild  creatures,  harmless  and  valuable, 
to  enter  into  such  reasonable  arrangement  b}^ 
concurrent  regulations  or  convention,  in  which 
the  participation  of  other  Governments  may  be 
properly  invited,  to  prevent  the  extermination  of 
this  seal  herd,  and  to  preserve  it  for  themselves 
and  for  the  benefit  of  the  world. 

Upon  the  first  of  the  questions  thus  stated  the    ^i^im  of  United 

states. 

United  States  Government  will  claim  : 
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Property  in  and  Pirst.  That,  in  view  of  the  facts  and  circum- 
stances established  by  the  evidence,  it  has  such 
a  property  in  the  Alaskan  seal  herd  as  the  natu- 
ral product  of  its  soil,  made  chiefly  available  by, 
its  protection  and  expenditure,  highly  valuable 
to  its  people  and  a  considerable  source  of  reve- 
nue, as  entitles  it  to  preserve  the  herd  from  de? 
struction,  in  the  manner  complained  of,  by  an 
employment  of  such  reasonable  force  as  may  be 
necessary. 

Such  interest  as      Sccoud.  That,  irrespective  of  the  distinct  right. 

justifies  protection.  .        ,  .  ,  ^      _  _    .       ^ 

of  property  m  this  seal  herd,  the  United  btates. 
Government  has  for  itself,  and  for  its  people,  an 
interest,  an  industry,  and  a  commerce  derived 
from  the  legitimate  and  proper  use  of  the  prod- 
uce of  the  seal  herd  on  its  territory,  which  it  is 
entitled,  upon  all  principles  applicable  to  the 
case,  to  protect  against  wanton  destruction  by 
individuals  for  the  sake  of  the  small  and  casual, 
profits  in  that  way  to  be  gained  ;  and  that  no, 
part  of  the  high  sea  is,  or  ought  to  be,  open  to 
individuals  for  the  purpose  of  accomplishing  the 
destruction  of  national  interests  of  such  a  char- 
acter and  importance. 
As  trustee,  right      Third.  That  the  United  States,  possessing,  as 

and  duty  to  protect. 

they  alone  possess,  the  power  of  preserving  and 
cherishing  this  valuable  interest,  are  in  a  most 
just  sense  the  trustee  thereof  for  the  benefit  of 
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mankind  and  should  be  permitted  to  discharge    As  trustee,  right 

.  1  •     T  ^^^  ^^^y  ^o  protect. 

their  trust  without  hindrance. 

In  respect  to  the  second  question  heretofore    Peiagic      sealing 
stated,  it  will  be  claimed  by  the  United  States,  ^^^^    e  pro  i  i  e  . 
that  the  extermination  of  this  seal  herd  can  only 
be  prevented   by  the   practical   prohibition   of 
pelagic   sealing  in   all  the  waters  to  which   it  - 

resorts. 

The  United  States   Government  defers  argu-    Argument    de- 
ment  in  support  of  the  propositions  above  an- 
nounced until  a  later  stage  of  these  proceedings. 

In  respect  to   the  jurisdiction   conferred  by    Tribunal       may 

,  .  ,       ,  sanction   conduct   of 

the  treaty,  it  conceives  it  to  be  within  the  prov-  United  states,  or 
ince  of  this  high  Tribunal  to  sanction  by  its  de- 
cision any  course  of  executive  conduct  in  respect 
to  the  subject  in  dispute,  which  either  nation 
would,  in  thejudgment|of  this  Tribunal,  be  deemed 
justified  in  adopting,  under  the  circumstances  of 
the  case  ;  or  to  prescribe  for  the  high  contracting 
parties  any  agreement  or  regulations  in  respect 
to  it,  which  in  equity,  justice,  humanity,  and  en- 
lightened policy  the  case  appears  to  require. 

In    conclusion  the  United  States  invoke  the    Prayer  for  decis- 
judgment  of  this  high  Tribunal  to  the  effect : 

First.  That  prior  and  up  to  the  time  of  the     Russia    exercised 

exclusive     right     in 

cession   of  Alaska  to  the  United  States  Eussia  Bering  Sea. 
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Enssia    exercised  asserted  and  exercised  an  exclusive  right  to  the 
Bering  Sea.  Seal  fisheries  in  the  waters  of  Bering  Sea,  and 

also  asserted  and  exercised  throughout  that  sea 
■  the  right  to  prevent  by  the  employment,  when 

necessary,  of  reasonable  force  any  invasion  of 
such  exclusive  right. 
Great  Britain  as-      That  Great  Britain,  not  having  at  any  time 

seuted.  ^ 

resisted  or  objected  to  such  assertions  of  exclu- 
sive right,  or  to  such  exercise  of  power,  is  to  be 
deemed  as  having  recognized  and  assented  to 
the  same. 
Bering   Sea    not      That  tlic  bodv  of  watcr  uow  kuowu  as  Bering 

"  Pacific  Ocean."  " 

Sea  was  not  included  in  the  phrase  "  Pacific 
Ocean,"  as  used  in  the  treaty  of  1825  between 
Great  Britain  and  Eussia,  and  that  after  said 
treaty,  and  down  to  the  time  of  the  cession  to  the 
United  States,  Eussia  continued  to  assert  the 
same  exclusive  rights  and  to  exercise  the  same  ex- 
clusive power  and  authority  as  above  mentioned. 
BigMs  of  Russia  That  all  the  rights  of  Eussia  in  respect  to  the 
states.  seal  fisheries  in  Bering  Sea  east  of   the  water 

boundary  established  by  the  treaty  of  March  30, 
1867,  between  that  nation  and  the  United  States, 
and  all  the  power  and  authority  possessed 
■  and  asserted  by  Eussia  to  protect  said  rights 
passed  unimpaired  to  the  United  States  under 
the  treaty  last  mentioned. 
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That  the  United  States  have  such  a  property    United  states  have 

property  in  and  right 

and  interest  in  the  Alaskan  seal  herd  as  to  justify  to  protect  herd, 
the  employment  by  that  nation,  upon  the  high 
seas,  of  such  means  as  are  reasonably  necessary 
to  prevent  the  destruction  of  such  herd,  and  to 
secure  the  possession  and  benefit  of  the  same  to 
the  United  States  :  and  that  all  the  acts  and  pro- 
ceedings of  the  United  States  done  and  had  for 
the  purpose  of  protecting  such  property  and 
interest  were  justifiable  and  stand  justified  :  and 
that  compensation  should,  in  pursuance  of  Article  Damages. 
V  of  the  Convention  of  April  18,  1892,  be  made 
to  the  United  States  by  Great  Britain  by  the 
payment  by  the  latter  of  the  aggregate  sum 
hereinbefore  stated  as  the  amount  of  the  losses 
of  the  United  States,  or  such  other  sum  as  may 
be  deemed  by  this  high  Tribunal  to  be  just ;  or, 

Second.  That  should  it  be  considered  that  the    Or  Great  Britain 

inn-  ^^^     United     States 

United  otates  nave  not  the  lull^property  or  prop-  should    concur    in 

.  regulations. 

erty  mterest  asserted  by  them,  it  be  then  de- 
clared and  decreed  to  be  the  international  duty 
of  Great  Britain  to  concur  with  the  United  States 
in  the  adoption  and  enforcement  against  the  citi- 
zens of  either  nation  of  such  regulations,  to  be 
designed  and  prescribed  by  this  high  Tribunal, 
as  will  effectually  prohibit  and  prevent  the  cap- 
ture, anywhere  upon  the  high  seas,  of  any  seals 
belonging  to  the  said  herd. 

JOHN  W.  FOSTER, 

Agent  of  the  United  States. 
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BERING    SEA   COMMISSION. 

JOINT   REPORT. 

An  agreement  having  been  entered  into  be- 
tween the  Governments  of  the  United  States  and 
Great  Britain  to  the  effect  that — 

"Each  Government  shall  appoint  two  Com-    Proviwons    of 

.    .      T  .  ,        ,       treaty. 

missioners  to  investigate  conjointly  with  the 
Commissioners  of  the  other  Government  all  the 
facts  having  relation  to  seal  life  in  Bering  Sea, 
and  the  measures  necessary  for  its  proper  protec- 
tion  and  preservation. 

"The  four  Commissioners  shall,  so  far  as  they 
may  be  able  to  agree,  make  a  joint  report  to 
each  of  the  two  Governments,  and  they  shall  also 
report,  either  jointly  or  severally,  to  each  Gov-  " 
ernment  on  any  points  upon  which  they  may  be 
unable  to  agree. 

"  These  reports  shall  not  be  made  public  until 
they  shall  be  submitted  to  the  Arbitrators,  or  it 
shall  appear  that  the  contingency  of  their  being 
used  by  the  Arbitrators  cannot  arise." 
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Report.  And  we,  in  accordance  with  the  above  agree- 

ment, having  been  duly  commissioned  by  our 
respective  Governments  and  having  communi- 
cated to  each  other  our  respective  powers,  found 
in  good  and  due  form,  have  agreed  to  the  follow- 
ing report : 

Sources  of  infor-      1.  The  joiut  investigation  has  been  carried  out 

matiou.  ^  ^ 

by  us,  and  we  have  utilized  all  sources  of  infor- 
mation available. 

2.  The  several  breeding  places  on  the  Pribilof 
Islands  have  been  examined,  and  the  general 
management  and  method  for  taking  the  seals 
upon  the  islands  have  been  investigated. 

3.  In  regard  to  the  distribution  and  habits  of 
the  fur-seal  when  seen  at  sea,  information  based 
on  the  observations  recorded  by  the  cruisers  of 
the  United  States  and  Great  Britain,  engaged  in 
carrying  out  the  modus  vivendi  of  1891,  has 
been  exchanged  for  the  purpose  of  enabling 
general  conclusions  to  be  arrived  at  on  these 
points. 

Meetings  of  Com-      4.  Meetings  of  the  Joint  Commission  were  held 

in  Washington  beginning  on  Monday,  February 
8,  1892,  and  continuing  until  Friday,  March  4, 
1892. 

As  a  result  of  these  meetings  we  find  ourselves 
in  accord  on  the  following  propositions : 


mission. 
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5.  We  are  in  thorough  agreement  that  for  in-     Duty  to   protect 

seal  herd, 

dustrial  as  well  as  for  other  obvious  reasons  it  is 
incumbent  upon  all  nations,  and  particularly  upon 
those  having  direct  commercial  interests  in  fur- 
seals,  to  provide  for  their  proper  protection  and 
preservation. 

6 .  Our  j  oint  and  several  investigations  have  led    Conclusions 

^  ^  reached. 

US  to  gertain  conclusions,  in  the  first  place,  in 
regard  to  the  facts  of  seal  life,  including  both 
the  existing  conditions  and  their  causes  ;  and  in 
the  second  place,  in  regard  to  such  remedies  as 
may  be  necessary  to  secure  the  fur-seal  against 
depletion  or  commercial  extermination. 

7.  We  find  that  since  the  Alaska  purchase  a    Decrease  of  seal 

herd. 

marked  diminution  in  the  number  of  seals  on 
and  habitually  resorting  to  the  Pribilof  Islands 
has  taken  place ;  that  it  has  been  cumulative  in 
effect,  and  that  it  is  the  result  of  excessive  kill- 
ing by  man. 

8.  Finding  that  considerable  difference  of  opin-    Further  joint  re- 

port impossible. 
ion  exists  on  certain  fundamental  propositions, 

which  renders    it   impossible,  in  a  satisfactory 

manner,  to  express  our  views  in  a  joint  report, 

we  have  agreed  that  we  can  most  conveniently 

state  our  respective  conclusions  on  these  matters 

in  the  "several  reports"  which  it  is  provided  may 

be  submitted  to  our  respective  Governments. 
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Further  joint  re-      Signed  in  duplicate  at  the  city  of  Washing- 
port  impossible. 

ton,  this  4th  day  of  March,  1892. 

Thomas  Corwin  Mendenhall. 
Clinton  Hart  Merriam. 
George  Smyth  Baden-Powell. 
George  Mercer  Dawson. 

Joseph  Stanley  Brown, 
Ashley  Antpiony  Froude, 

Joint  Secretaries. 


REPORT    OF    THE    UNITED    STATES 
BERING    SEA   COMMISSIONERS. 

The  Honorable  Secretary  of  State: — 

Sir  :  In  your  letter  of  July  10,  1891,  received  Appointment. 
by  us  in  San  Francisco  on  the  16tli,  after 
referring  to  the  diplomatic  controversy  pending 
between  the  United  States  and  Great  Britain  in 
respect  to  the  killing  of  fur-seals  by  British  sub- 
jects and  vessels,  to  the  causes  which  led  up  to 
this  controversy,  and  to  some  of  the  propositions 
which  had  at  that  date  been  mutually  agreed 
upon,  you  inform  us  that  the  President  has  been 
pleased  to  appoint  us  to  proceed  to  the  Pribilof 
Islands  and  to  make  certain  investigations  of  the 
facts  relative  to  seal  life  with  a  view  to  ascer- 
taining what  permanent  measures  are  necessary 
for  the  preservation  of  the  fur-seal  in  Bering  Sea 
and  the  North  Pacific  Ocean. 

You  further  inform  us  that  in  accordance  with    Appointment     oi 

.    .  British  Commis- 

the  provisions  of  the  fourth  clause  of  the  modus  sioners. 
vivendi  agreed  upon  at  Washington  on  the  15tli 
of  June,  1891,  the    Queen    had    appointed  Sir 
George  Baden -Powell,  M.P.,  and  Professor  Daw- 
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Appointment     of  soii^  to  visit  the  PHbilof  Islaiids  for  the  f^ame  pur- 
British        Commis-  ^  i^-        .i     t>  •.•  i   r^ 
sioners.                  pose  and  as  representing  the  riritish  (jrovernment. 

Object  of  Com-  After  explaining  the  use  to  which  this  informa- 
tion may  in  the  end  be  put,  namely,  that  it  may 
be  laid  before  arbitrators  who  would  probably  be 
selected  to  consider  and  adjust  the  differences  be- 
tween the  two  Governments,  you  add  that  the 
President  proposed,  in  reference  to  the  appoint- 
ment of  a  Joint  Commission,  the  agreement  for 
which  is  to  be  made  contemporaneously  with  the 
terms  of  arbitration,  the  following  terms  of  agree- 
ment : 

Provisions    of      "  Each  Government  shall  appoint  two  Commis- 

agreement.  .  .  ..  •    •    ^i  -^i     xi       /^ 

Sioners  to  investigate  conjointly  with  the  Com- 
missioners of  the  other  Government  all  the  facts 
having  relation  to  seal  life  in  Bering  Sea  and  the 
measures  necessary  for  its  proper  protection  and 
preservation.  The  four  Commissioners  shall,  so 
far  as  they  may  be  able  to  agree,  make  a  joint  re- 
port to  each  of  the  two  Governments,  and  they 
shall  also  report,  either  jointly  or  severally,  to 
each  Government  on  any  points  upon  which  they 
may  be  unable  to  agree.  These  reports  shall  not 
be  made  public  until  they  shall  be  submitted  to 
.  the  Arbitrators  or  it  shall  appear  that  the  contin- 
gency of  their  being  used  by  the  Arbitrators  can 
»  not  arise." 

^ ■-■■—.      -    ■ ..   ,  -.  ,  ■    ■.       , .1  — 

^  Dr.    Greorge  M.  Dawson,  Asst.    Director,  Geological    Survey   of 
Canada. 
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And  further,  that  while  it  was  desirable  that  Conduct  of  ia- 
our  investigation  should,  even  before  the  conclu- 
sion of  a  formal  agreement  as  to  the  duties  and 
functions  of  a  Joint  Commission,  be  made  con- 
currently with  those  of  the  British  agents,  yet 
until  the  agreement  for  the  Commission  shall  have 
been  concluded  we  were  not  authorized  to  discuss 
with  them  the  subject  of  a  joint  report  or  to  make 
any  interchange  of  views  on  the  subject  of  perma- 
nent regulations  for  the  preservation  of  the  seal. 

In  accordance  with  these  instructions,  we  at    Proceed  to  Bering 

Sea. 

once  proceeded  to  Bering  Sea  on  the  Fish 
Commission  steamer  Albatross^  Lieutenant-Com- 
mander Tanner,  which  had  been  placed  at  our 
disposal  for  the  purpose. 

We   met  the  British   Commissioners  first   at    joint     investiga- 
Unalaska,  and  afterwards  at  the  Pribilof  Islands. 
Several  of  the  principal  rookeries  were  visited  in 
their  company  and  our  observations  were  made 
under  similar  circumstances  and  conditions. 

In  addition  to  noting  such  facts  as  were  clearly  Sources  of  infor- 
established  by  the  physical  aspect  of  the  rook- 
eries themselves  we  sought  information  and 
obtained  much  of  value  from  those  who  have 
resided  long  upon  the  islands,  including  both 
Aleuts  and  whites,  all  engaged  exclusively  in 
the  sealing  industry.  At  San  Francisco  and  at 
Unalaska  on  our  way  to   the    Pribilof  Islands, 


mation. 
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Sources  of  infor-  and  at  Port  TownsGnd,  Tacoma,  and  elsewhere 

on  our  return,  we  availed  ourselves  of  the  testi- 
mony of  any  person  whose  connection  with  this 
industry  was  such  as  to  render  his  statements  of 
real  value. 

Return.  Wc  returned  to  Washington  before  the  1st  of 

October  and  were  ready  at  any  time  after  that 
to  take  up  the  discussion  of  the  subject  with  the 
representatives  of  Her  Majesty's  Government. 

Formal    appoint-      The  formal  agreement  to  the  creation   of  a 

ment. 

Joint  Commission  had  not  been  entered  into, 
however,  and  it  was  not  until  the  4th  of  Feb- 
ruary, 1892,  that  we  were  form.ally  designated 
as  Commissioners  on  the  part  of  the  Government 
of  the  United  States. 
Arrangement  as  to      We    immediately   called    upon    Sir    George 

meetings    of     Joint 

Commission.  Badcn-Powell  and  Dr.  George  M.  Dawson,  who 

had  been  similarly  designated  by  the  British 
Government,  and  who  had  come  to  Washington 
for  the  Conference,  informing  them  of  our  readi- 
ness to  begin  the  joint  consideration  and  discus- 
sion of  the  subject  at  such  a  time  as  might  suit 
their  convenience.  We  also  stated  that  as  it 
was  our  understanding  that  the  official  existence 
of  the  Joint  Commission  depended  upon  the 
mutual  agreement  of  the  two  Governments  to 
the  articles  of  arbitration,  and  as  the  articles  had 
not  yet  been  signed,  only  an  informal  conference 
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could  be  entered  upon.     It  was  believed,  how-    Arrangement  as  to 

meetings     of    Joint 

ever,  that  quite  as  rapid  progress  could  be  made  Commission. 
in  this  way  as  in  any  other.  To  this  proposition 
the  Commissioners  on  the  part  of  Great  Britain 
offered  no  objection  at  the  time,  but  on  the 
following  day  they  informed  us  that  they  were 
unable  to  enter  into  a  conference  which  was 
informal  in  its  nature. 

Desiring^  to  remove  every  obstacle  in  the  way    Meetings  of  Joint 

*"         ^  ^  ^  ^  Commission. 

of  the  immediate  consideration  of  this  subject, 
the  question  of  the  formality  of  the  Conference 
was  waived  on  our  side  and  the  formal  meetings 
of  the  Commissioners  in  Joint  Conference  began 
on  the  afternoon  of  February  11,  at  the  Depart- 
ment of  State. 

Mr.  Joseph  Stanley-Brown  was  selected  as  the    Meetings       held 

without      formal 

secretary  of  the  Joint  Commission  on  the  part  of  records, 
the  United  States,  and  Mr.  Ashley  Froude  on 
the  part  of  Great  Britain.  In  determining  the 
nature  of  the  Conference  it  was  agreed  that  in 
order  to  allow  of  the  freest  possible  discussion 
and  presentation  of  views,  no  formal  record  of 
the  proceedings  should  be  kept  and  that  none 
but  the  four  members  of  the  Commission  should 
be  present  during  its  deliberations.  lu  further  at- 
tempt to  remove  all  restrictions  upon  the  fullest 
expression  of  opinions  during  the  Conference,  it 
was  agreed  that  in  our  several  reports  no  refer- 
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Meetings  held 

without      form 
records. 


Meetings 
tinned. 


con 


Disagreement. 


Article 
treaty. 


IX 


Application 
Article  IX. 


Id  ence  to  persons,  as  related  to  views  or  opinions 
til 

expressed  by  members  of  the  Commission  dur- 
ing the  Conference,  should  be  made. 

Meetings  of  the  Joint  Commission  were  held 
almost  daily  from  the  11th  of  February  until  the 
4th  of  March,  on  which  day  the  joint  report  was 
signed  and  the  Conference  adjourned  sine  die. 

Early  in  the  progress  of  the  Conference  it  be- 
came evident  that  there  were  wide  differences  of 
opinion,  not  only  as  to  conclusions,  but  also  as  to 
facts.  It  seems  proper  here  to  refer  briefly  to 
the  attitude  of  the  Commissioners  on  the  part 
of  the  United  States  or  to  the  standpoint  from 
which  they  endeavoured  to  consider  the  questions 
involved. 

of  The  instructions  under  which  we  acted  are 
contained  in  Article  IX  of  the  Arbitration  Con- 
vention, and,  as  far  as  relates  to  the  nature  of  the 
inquiry,  are  as  follows  : 

"  Each  Government  shall  appoint  two  Com- 
missioners to  investigate  conjointly  with  the 
Commissioners  of  the  other  Government  all  the 
facts  having  relation  to  seal  life  in  Bering  Sea, 
and  the  measures  necessary  for  its  proper  pro- 
tection and- preservation." 

of  This  sentence  appears  to  be  simple  in  its  char- 
acter and  entirely  clear  as  to  its  meaning.  The 
measures  to  be  recommended  were  such  as  in 
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our  iudgment  were  necessary  and  sufficient  to     Application       of 

-^       f  .  ,  .  Article  IX. 

secure  the  proper  protection  and  preservation  of 
seal  life.  With  questions  of  international  rights, 
treaty  provisions,  commercial  interests,  or  polit- 
ical relations  we  had  nothing  to  do.  It  was  our 
opinion  that  the  considerations  of  the  Joint 
Commission  ought  to  have  been  restricted  to 
this  phase  of  the  question,  so  clearly  put  forth 
in  the  agreement  under  which  the  Commission 
was  organized,  and  so  evidently  the  original 
intent  of  both  Governments  when  the  investiga- 
tion was  in  contemplation. 

Had  the  preservation  and  perpetuation  of  seal    Result    of    such 

TP        1  u  -Jl         J  11  application. 

liie  alone  been  considered,  as  was  urged  by  us, 

there  is  little  doubt  that  the  joint  report  would 

have  been  of  a  much  more  satisfactory  nature, 

and    that  it  would  have  included  much  more 

than  a  mere  reiteration  of  the  now  universally 

admitted  fact  that  the  number  of  seals  on  and 

frequenting  the  Pribilof  Islands  is  now  less  than 

in  former  years,  and  that  the  hand  of  man  is 

responsible  for  this  diminution. 

That  our  own  view  of  the  nature  of  the  task    Article  ix  inter- 
preted diflFerently  by 

before  us  was  not  shared  by  our  colleagues,  rep-  British       Commis- 
sioners, 
resenting  the  other  side  was  soon  manifest,  and 

it  became  clear  that  no  sort  of  an  agreement 
sufficiently  comprehensive  to  be  worthy  of  con- 
sideration and  at  the  same  time  definite  enough 
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Article  IX  inter-  to   allow  its  coiiseQuences  to  be  thought  out, 

preted  differently  by  • 

British       Commis-  could   be    reached    by   the    Joint    Commission 


sioners. 


unless  we  were  willing  to  surrender  absolutely 
]  our  opinions  as  to  the  effect  of  pelagic  sealing 
on  the  life  of  the  seal  herd,  which  opinions  were 
founded  upon  a  careful  and  impartial  study  of 
the  whole  question,  involving  the  results  of  our 
own  observations  and  those  of  many  others. 
Disagreement  as  to      Under   such   circumstauccs    the   only  course 

application. 

open  to  us  was  to  decline  to  accede  to  any  prop- 
osition which  failed  to  offer  a  reasonable  chance 
for  the  preservation  and  protection  of  seal  life, 
or  which,  although  apparently  looking  in  the 
right  direction,  was,  by  reason  of  the  vagueness 
and  ambiguity  of  its  terms,  incapable  of  definite 
interpretation    and   generally   uncertain   as    to 

Report  of   Joint  meaning.     In  obedience  to  the  requirements  of 

the  Arbitration  Convention  that  "  the  four  Com- 
missioners shall,  so  far  as  they  may  be  able  to 
agree,  make  a  joint  report  to  each  of  the  two 
Governments,"  the  final  output  of  the  Joint 
Commission  assumed  the  form  of  the  joint  report 
submitted  on  March  4,  it  being  found  impossible 
in  the  end  for  the  Commissioners  to  agree  upon 
more  than  a  single  general  proposition  relating 
to   the   decadence  of  seal  life   on  the  Pribilof 

Necessity    of    a  Islands.      It   therefore   becomes   necessary,    in 

accordance  with  the  further  provision  of   said 
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Convention,  for  us  to  submit  in  this,  our  separate  Necessity  of  a 
report,  a  tolerably  full  discussion  of  the  whole 
question,  as  we  view  it  from  the  standpoint  re- 
ferred to  above  as  being  the  only  method  of 
treatment  which  insures  entire  independence  of 
thought  or  permits  a  logical  interpretation  of  the 
facts: 

In  order  that  this  discussion  may  be  more 
readily  understood  it  is  thought  desirable  to  pre- 
face it  by  a  brief  account  of  the  natural  history 
of  the  fur-seal. 

THE   BERING    SEA    FUR-SEAL. 

Callorhinus  iirslnus  (LiuDteus). 
The    carnivorous   mammals    are   divided   by    Divisions      of 

mammals. 

naturalists  into  two  principal  groups,  one  com- 
prising the  terrestrial  wolves,  cats,  weasels,  and 
bears  ;  the  other,  the  amphibious  eared-seals  and 
walruses,  and  the  aquatic  seals.  The  second  divi- 
sion (sub-order  Pinnipedia)  is  in  turn  sub-divided 
into  three  groups  called  families,  namely,   the  '•; 

eared-seals,  comprising  tlie  sea-lions  and  sea- 
bears,  or  fur-seals  (Otariidce).  the  walruses 
(Odobenidce),  and  the  true  seals  {Phocidce).  The 
fur-seals  and  sea-lions  form  the  connecting  link 
between  the  terrestrial  carnivores  and  the  true 
seals,  as  recooiiized  by  all  naturalists.  The  dis- 
tinguished  director  of  the  British  Museum,  Pro- 
[315]  Y 
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'  rrofeasor  Flower,  fessor  Flcwer,  says  :  ''The  far-seals  or  sea-bearfe? 

.  .  .  form  a  transition  from  the  Fissiped 
[terrestrial]  Carnivora  to  the  seals 
When  on  land  the  hind  feet  are  turned  forward 
under  the  body,  and  aid  in  supjDorting  and  mov-' 
ing.  the  trunk  as  in  ordinary  mammals  .  >  v 
As  might  be  inferred  from  their  power  of  walk- 
ing on  all  fours,  they  spend  more  of  their  time 
on  shore,  and  range  inland  to  greater  distances, 
than  the  true  seals,  especially  at  the  breeding 
time,  though  they  are  always  obliged  to  return 
to  the  water  to  seek  their  food.  They  are  gre- 
garious and  polygamous,  and  the  males  are 
usually  much  larger  than  the  females.'"^  He  states 
further :  "  The  resemblance  between  the  skull 
and  other  parts  of  the  body  of  the  fur-seals 
and  the  Ursoid  [Z.^.,  bear-like]  Carnivora  is  sug- 
gestive of  some  genetic  relationship  between  the, 
two  groups,  and  Professor  Mivart  expresses  the 
opinion  that  the  one  group  is  the  direct  descend- 

Distinction      be-  ant  of  the  otlicr."     All  the  fur-seals  have  con- 

fnpcn   fur-seals   and        ^  ... 

hair  seals.       "       spicuous  external  ears,  similar  to  those  of  most 

terrestrial  mammals,  except  that  they  are  folded 
lengthwise  to  keep  out  the  water.  The  hair  seals 
have  no  external  ears.     It  mav  be  added  that 

*  iixticle  .Mtnuuialia,  in  the  Enejclopfedia  Britannica  (1883,  p. 
442)  ;  and  again  in  his  most  recent  work  on  Mammals  (Flower 
and  Lydekker,  Introduction  to  the  Studj  of  Mammals,  London, 
1891,  pp.  593,  594). 
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the  fur-seals,  owing,  to  the  greater  length  aii^l    Distinction      be- 

.         '^'  .  tween   fur-seals  and 

mobiHty  of  their  flippers  and  to  their  struatural  hair  seaie, 

pecuUaritieS;  travel  on  land  with,  considerable 

facility  and  speed,  the  body  behig  lifted 'high 

above  the  ground  and   the  gait  suggesting. the 

ambling  pace  of  the  bear.     The  true  hair,  seals 

(family  Phocidce)    on  the    contrary    are   wholly 

unfitted   for   progression    on   land.     From    the 

natural  history  standpoint   they  represent  the 

extreme  of  differentiation  or  departure  from  the 

ancestral  stock  amonsj  the  terrestrial  carnivorous 

mammals.     In   accordance    with    their    aquatic  7 

liabits  the  fore  legs  have  been  so  modified  ihat 

they   are   little   more    than   stiff    paddles,    likd 

those  of  the  whale  ;  the  hind  flippers  stick  out 

behhid  and  can  not  be  turned  forward  for  use  iii 

terrestrial  locomotion  or  in  climbiii2f  over  rocks: 

and  their  bodies  drag  heavily  over,  the  ground. 

Their  movements  on  land  or  ice   are  awkward 

and' laborious,  and  consist  of  "a  series  of  vertical 

curvatures  and  extensions  of  the  spine,  suggest- 

um  the  method  of  locomotion  of  the    measure 

worm. 

The  amphibious  fur-seals  are  not  only  ihtei*-    rur-seais. 
mediate  between   the  hair  seals  and  terrestrial 
carnivorous  mammals  in  stritcture  and  means  of 
locomotion,  but  also  in  habits,  for  they  spend 

[315]  y  2 
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Fur-seals.  fuHj  half  of  their  11  veson  land  ;  they  climb  steep 

and  high  hills  with  comparative  ease,  and  have 
been  known  to  travel  inland  fully  three  miles. 
The  hair  seals  are  strictly  aquatic,  spending  most 
of  the  time  in  water,  and  some  species  hardly 
visit  the  shore  at  all. 


PKINCIPAL     FACTS     IN    THE     LIFE     HISTORY    OF   THE 

FUR-SEAL. 

Homes  of  the  fur-      1.  The  Northern  fur-seal  (Callorhinus  ursinus) 

is  an  inhabitant  of  Bering  Sea  and  the  Sea  of 
Okhotsk,  where  it  breeds  on  rocky  islands.  Only 
four  breeding  colonies  are  known,  namely,  (1) 
on  the  Pribilof  Islands,  belonmno*  to  the  United 
States  ;  (2)  on  the  Commander  Islands,  belonging 
to  Eussia;  (3)  on  Robbeii  Reef,  belonging  to 
Russia,  and  (4)  on  the  Kurile  Islands,  belonging 
to  Japan.  The  Pj*ibilof  and  Commander  Islands 
are  in  Bering  Sea ;  Robben  Reef  is  in  the  Sea  of 
Okhotsk  near  the  island  of  Saghalien,  and  the 
Kurile  Islands  are  between  Yezo  and  Kam- 
chatka. The  species  is  not  known  to  breed  in 
any  other  part  of  the  w^orld.  The  fur-seals  of 
Lobos  Island  and  the  south  seas,  and  also  those 
of   the  Galapagos   Islands   and   the  islands  of!" 
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Lower    California,    beloiify    to    widely  (lifFerent    Homes  of  the  fur- 

seal* 

species  and  are  placed  in  different  genera  from         ,.;,.,,,,  . 
the  Northern  fur-seal.  ' '" 

2.  In  winter  the  fur-seals  migrate  into  the  North-    Southward  migra- 

tion. 
Pacific  Ocean.     The  herds  from  the  Commander 

Islands,  Eobben  Eeef,  and  the   Kurile   Islands 

move  south  along  the  Japan  coast,  while  the  herd 

belonging  to  the  Pribilof  Islands  leaves  Bering 

Sea  by  the  eastern  passes  of  the  Aleutian  chain. 

3.  The  fur-seals  of  the  Pribilof  Islands  do  not     i^'ibiiof  and^Com- 

mander  herds  do  not 

mix  with  those  of  the  Commander  and  Kurile  ^ning^e- 
Islands  at  any  time  of  the  year.  In  summer  the 
two  herds  remain  entirely  distinct,  separated  by 
a  water  interval  of  several  hundred  miles  ;  and  in 
their  winter  migrations  those  from  the  Pribilof 
Islands  follow  the  American  coast  in  a  southeast- 
erly direction,  while  those  from  the  Commander 
and  Kurile  Islands  follow  the  Siberian  and  Japan 
coasts  in  a  southwesterly  direction,  the  two  herds 
being  separated  in  winter  by  a  water  interval  of 
several  thousand  miles.  This  regularity  in  the 
movements  of  the  different  herds  is  in  obedience 
to  the  well  known  law  that  migratory  animals 
follow  definite  routes  in  migration  and  return  year 
after  year  to  the  same  places  to  breed.  Were  it  not 
for  this  law  there  would  be  no  such  thing  as 
stability  of  species,  for  interbreeding  and  exist- 
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''*Vr'\'  .  ,  •        •  .... 

Pribiiof  and  Com-  encG   1111  del' '  (liverse    pliysiograpHic    conditions 

mander  herds  do  hot    ,  .  '       ?  *" 

mingle.  would  destro}^  all  specific  cliaracters/^ 

Difference  of  pe-      Tlic  pelage  of  tlic  Pribilof  far- seals  differs  so 
Russian  fui'-seai&v-'    markedl}^  irom  that  oi  the  Commander  islands 

fur-seals  that  the  two  are  readily  distinguished 
by  experts,  and  have  very  different  values,  the 
former  commanding  much  higher  prices  than  the 
latter  at  the  regular  London  sales. 
Extent  of  migra-  4.  The  old  breeding  iiialcs  of  the  Pribilof  herd 
'     '  '  •  are  not  known  to  ran^e  much  south  of  the  Aleu- 

tian  Islands,  but  the  females  and  young  appear 
along  the  American  coast  as  far  south  as  north- 
ern California.     Eeturning,  the  herds  of  females 

Course  of    north-  '  ,,  t       ■,  ,-,  ,  n    r\ 

ward  migration.        movc   iiortliward  aioug   the  coasts  01  Oregon, 

Washington,  and  British  Columbia  in  January, 
February,  and  March,  occurring  at  varying  dis- 
tances from  shore.  Following  the  Alaska  coast 
northward  and  westward  they  leave  the  North 
Pacific  Ocean  in  June,  traverse  the  eastern  passes 
in  the  Aleutian  chain,  and  proceed  at  once  to  the 
Pribilof  Islands. 

r ■ • . 1 , '. '. . ; , — 

*  The  home  of  a  species  is  the  area  over  which  it  breeds.     It  is 
well   known   to   naturalists   that  migratory  animals,   whether  mam- 
mals, birds,  fishes,  or  members  of  other  groups,  leave  their  hpmes 
for  a  part  of  the  year  because  the  climatic  conditions  or  the  food 
\  supply   become    unsuited   to   their  needs;    and   that  wherever  the 

home  of  a  species  is  so  situated  as  to  provide  a  suitable  climate  and 
food  supply  throughout  the  year  such  species  do  not  migrate.  This 
is  the  explanation  of  the  fact  that  the  Northern  fur-seals  are  migrants, 
while  the  fur-seals  of  tropical  and  warm  temperate  latitudes  do  not 
migrate. 
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5.  The  old  (breeding)  males  reacli  tlie  islands     Arrival  of  breed- 

ing males  at  islands. 

much  earlier,  the  first  coming  the  last  ^veek  in 
April  or  early  in  May.     They  at  once  land  and 
'take  stands  on  the  rookeries,  where  they  await 
the  arrival  of  the  females.     Each  male  (called  a 
bull)  selects  a  large  rock  on  or  near  which  he  re- 
mains until  August,  unless  driven  off  by  stronger 
bulls,  never  leaving  for  a  single  instant  night  or 
day,  and  taking  neither  food  nor  water.     Both 
before  and  for  sometime  after  the  arrival  of  the 
females  (called  cows)  the  bulls  fight  savagely  ^^^^^*^^^;^^    '''    ^^'' 
'among  themselves  for  positions  on  the  rookeries 
and  for  possession  of  the  cows,  and  many  are 
severely  wounded.     All  the  bulls  are  located  by 
June  20. 

6.  The  bachelor  seals  (hoiluschickie)  begin  to     Arrival   and   de- 

-       .  ^    ,  parture  of    bachelor 

arrive  early  m  May,  and  large  numbers  are  on  seals. 
the  hauling  grounds  by  the  end  of  May  or  first 
"week  of  June.     Thev  beofin  to  leave  the  islands 
in  November,  bat  many  remain  into'  December 
or  January,  and  sometimes  into  February. 

7.  The  cows  begin  arriving  early  in  June,  and    Arrival  of  cows, 
soon  appear  in  large  schools  or  droves,  immense 

numbers  taking  their  places  on  the  rookeries  each 
day  between  the  middle  and  end  of  the  month, 
the  precise  dates  varying  with  the  weather.  They 
assemble  about  the  old  bulls  in  compact  groups 
'called  harems.     The  harems  are  complete  early 
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.  Arrival  of  cows,     in  July,  at  which  time  the  breeding  rookeries 

attain  their  maximum  size  and  compactness. 

Birth  of  the  young.      8.  The  COWS  givc  birth  to  their  young  soon 

after   taking  their  places  on  the  harems  in  the 
latter  part  of  June  and  in  July,  but  a  few  are 
delayed  until  August.     The  period  of  gestation  is  * 
between  eleven  and  twelve  months. 

N"umbcr  of  pups  at      9.  A.  single  youug  is  born  in  each  instance. 

birth. 

The  young  at  birth  are  about  equally  divided  as 
to  sex. 
Dependence  of  pup      10.  The  act  of  uursiug  is  performed  on  land, 

upon  its  mother.  .  . 

never  in  the  water.     It  is  necessary,  therefore, 

for  the  cows  to  remain  at  the  islands  until  the 

younor  are  weaned,  which  is  not  until  thev  are 

Cow   suckles  her  four  or  fivc  mouths  old.     Each  mother  knows 

her  own  pup  and  will  not  permit  any  other  to 
nurse.  This  is  the  reason  so  many  thousand 
pups  starve  to  death  on  the  rookeries  when  their 
mothers  are  killed  at  sea.  We  have  repeatedly 
seen  nursing  cows  come  out  of  the  water  and 
search  for  their  young,^often  traveling  consider- 
able distances  and  visiting  group  after  group  of 
pups  before  finding  their  own.  On  reaching  an 
assemblage  of  pups,  some  of  which  are  awake 
and  others  asleep,  she  rapidly  moves  about  among 
them,  sniffing  at  each,  and  then  gallops  off  to  the 
next.  Those  that  are  awake  advance  toward  her 
with  the  evident  purpose    of  nursing,  but  she 
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repels  them  with  a  snarl  and  passes  on.     When    Cow   suckles  her 

own  pup  only. 

she  -iincls   her   own  she   fondles    it  a  moment, 

turns  partly  over  on  her  side  so  as  to  present  her 

nipples,  and   it  promptly  begins  to  suck.     In  * 

one  instance  we  saw  a  mother  carry  her  pup 

back  a  distance    of    fifteen   meters    (fifty  feet) 

before  allowing  it  to  nurse.     It  is  said  that  the 

cows  sometimes  recognize  their  young  by  their 

cry,  a  sort  of  bleat. 

11.  Soon  after  birth  the  pups  move  away  from     'Podding.' 
the  harems  and  huddle  together  in  small  groups, 

called  '  pods,'  along  the  borders  of  the  breeding- 
rookeries  and  at  some  distance  from  the  water. 
The  small  groups  gradually  unite  to  form  larger 
groups,  which  move  slowly  down  to  the  water's 
edge.  When  six  or  eight  weeks  old  the  pups 
begin  to  learn  to  swim.  Not  only  are  the  young  Aquatic  birth  im- 
not  born  at  sea,  but  if  soon  after  birth  thev  are 
washed  into  the  sea  they  are  drowned. 

12.  The  fur-seal  is  polygamous,  and  the  male    Comparative    she 

.  of  bull  and  cow. 

IS  at  least  five  times  as  large  as  the  female.     As  • 

a  rule  each  male  serves  about  fifteen  or  twenty    ^^^^  harem, 
females,  but  in  some  cases  as  many  as   fifty  or 
more. 

13.  The  act  of  copulation  takes  place  on  land.    Copulation, 
and  lasts  from  five  to  ten  minutes.     Most  of  the 

cows  are  served  by  the  middle  of  July,  or  soon 
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Copulation. 


Fertilization 
young  cows. 


after  the  birth  of  their  pups.  They  then  take  the 
'Water,  and  come  and  go  for  food  while  nursing, 
of  ^  14.  Many  young  bulls  succeed  in  securing  a 
few  cows  behind  or  away  from  the  breeding 
'harems,  particularly  late  in  the  season  (after  the 
'middle  of  July,  at  which  time  the  regular 
liarems  begin  to  break  up).  It  is  almost  certain 
'that  many,  if  not  most,  of  the  young  cows  are 
served  for  the  first  time  by  these  young  bulls, 
'either  on  the  hauling  grounds  or  along  the  water 
•front. 

These  bulls  may  be  distinguished  at  a  glance 
from  those  on  the  regular  harems  by  the  circum- 
'fetance  that  they  are  fat  and  in  excellent  cohdi- 
•t ion,  while  those  that  have  fasted  for  three 
taohths  on  the  breedins^  rookeries  are  much 
emaciated  and  exhausted.  The  young  bulls, 
'even  when  they  have  succeeded  in  capturing  a 
number  of  cows,  can  be  driven  from  their  stands 
with  little  difficulty,  Avhile  (as  is  w6ll  known) 
•the  old  bulls  on  the  harems  will  die  in  their 
tracks  rather  than  leave. 
Age  of  puberty  in      15.  The  COWS  are  believed  to  take  the  bull  first 

when  two  years  old,  and  deliver  their  first  pup 
.oc.i....;.         wdien  three  years  old. 

Age    at     wkichv    16.  Bulls   first  take  stands   on  the  breeding 

males  go  in  breeding  ,        .  ,  ,  i  i         -r»    r 

grounds.  jrookcries  when  six  or  seven  years  oJd.     iJelore 


/<        'V- 


COWS. 
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this  they  are  not  powerful  eiiougli   to  fight  the    Age     at     which 

males  go  in  breeding 

older  bulls  for  positions  on  the  harems.  grounds. 

17.  Cows  when  nursing  regularly  travel  long    Feeding      exeur- 
distances  to  feed.     They  are  frequently  found 

one  hundred  or  one  hundred  and  fifty  miles  from 
the  islands,  and  sometimes  at  greater  distances., 

18.  The  food  of  the  fur-seal  consists  of  fish,    Food, 
squids,  crustaceans,  and  probably  other  forms  of 

marine  life  also.     (See  Appendix  E.)  .  .  ^  . 

19.  Thegreat  majority  of  cows,  pups,  and  such    Departure     from 
of  the  breeding  bulls  as  have  not  already  gone, 

leave  the  islands  about  the  middle  of  November, 
the  date  varying  considerably  with  the  season. 

20.  Part  of  the  non-breeding  male  seals  (hol- 
luschickie),  together  with  a  few  old  bulls,  remain 
until  January,  and  in  rare  instances  until  Feb- 

ruarv,  or  even  later.  • 

21.  The  fur-seal  as  a  species  is  present  at  the     Time  fur-scais  re- 
Pribilof  Islands  eight  or  nine  months  of  the  year, 

or  from  two-thirds  to  three-fourths  of  the  time, 
and  in  mild  winters  sometimes  during  the  entire 
year.  The  breeding  bulls  arrive  earliest  and 
remain  continuously  on  the  islands  about  four 
months ;  the  breeding  cows  remain  about  six 
months,  and  part  of  the  non-breeding  male  seals 
about  eight  or  nine  months,  and  sometimes 
throughout  the  entire  year. 


}')  Oi.lCisI 
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Length  of  time  of      22.  During  tlie  nortliward  migration,  as  has 

migration. 

been  stated,  tlie  last  of  tne  body  or  herd  or  lur- 
seals  leave  the  North  Pacific  and  enter  Berin<]f 
Sea  in  the  latter  part  of  June.  A  few  scattered 
individuals,  however,  are  seen  during  the  sum- 
mer at  various  points  along  the  Northwest  Coast ; 
these  are  probably  seals  that  were  so  badly 
wounded  by  pelagic  sealers  that  they  could  not 
travel  with  the  rest  of  the  herd  to  the  Pribilof 

Accidental  births  Islands.     It  lias  been   alleged  that  young  fur- 
on  coast.  o  ./  o 

seals  have  been  found  in  earlv  summer  on 
several  occasions  along  the  coasts  of  British 
Columbia  and  southeastern  Alaska.  While  no 
authentic  case  of  the  kind  has  come  to  our 
notice,  it  would  be  expected  from  the  large  num- 
ber of  cows  that  are  wounded  each  winter  and 
spring  along  these  coasts  and  are  thereby  ren- 
dered unable  to  reach  the  breedinc?  rookeries 
and  must  perforce  give  birth  to  their  young— 
perhaps  prematurely — wherever  they  may  be  at 
the  time. 
Reasons  that  23.  The  rcasou  the  Northern  fur-seal  inhabits 
the  home  of  the  fur-  the  Pribilof  Islauds  to  the  exclusion  of  all  other 

islands  and  coasts  is  that  it  here  finds  the  climatic 
and  physical  conditions  necessary  to  its  life 
wants.  This  species  requires  a  uniformly  low 
temperature    and   overcast    sky    and   a   foggy 
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atmosphere  to  prevent  the  sun's  rays  from  injur-    Reasons     that 

.  .     Pribilof   Islands   are 

ing  it  during  the  long  summer  season  when  it  the  home  of  the  fur- 

seals. 

remains  upon  the  rookeries.  It  requires  also 
rocky  beaches  on  which  to  bring  forth  its  youngs 
No  islands  to  the  northward  or  southward  of  the 
Pribilof  Islands,  with  the  possible  exception  of 
limited  areas  on  the  Aleutian  chain,  are  known  to 
possess  the  requisite  combination  of  climate  and 
physical  conditions.  .       _  a 

All  statements  to  the  effect  that  fur-seals  of    Alaskan  fur-seais 

do  not  breed  on  coast 

this  species  formerly  bred  on  the  coasts   and  of  California, 
islands  of  California  and  Mexico  are  erroneous, 
the  seals  remaining  there  belonging  to  widely 
different  species.  , 

In  the  general  discussion  of  the  question  sub-    Subdivisions      of 

report. 

mitted  to  the  Commission  it  will  be  convenient 
to  consider  the  subject  under  three  heads, 
namely  : 

Conditions  of  seal  life  in  the  region  under 

consideration  at  the  present  time. 
Causes,    the    operation    of  which  lead  to 

existing  conditions.  '^  • 

Remedies,  which  if  applied  would  result  in  - 

the  restoration  of  seal  life  to  its  normal 
state,  and  to  its  continued  preservation  in 
that  state. 
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i       r.n-  :^•^'r  CONDITIONS. 


Present  conditions.      In  Considering  the  condition  of  seal  life  on  the 

Pribilof  Islands  at  the  present  tiiiie,  it  "is  impor- 
tant to  inquire,  first,  is  there  any  marked  decrease 
in  the  number*  of  seals  frequenting  these  islands 
during  the  past  few  years ;  and,  second;  if  such 
decrease  ha^  taken  place,  among  what  class '  or 
classes  of  seals  is  it  most  nptable  ? 
Sources  of  infor-      Although  au    affirmative   answer  to  the  first 

^  v: 'V.  ,trn<i  <f/! '  i)  qu  is  generally  agreed  to,  it  is  worth  while 

to 'Consider  for  a  moment  the  evidence  on  which 
such  an  opinion  is  founded,  especially  as  it  is  all 
more  or  less  related  to  questions  concerning  the 
amount  of  decrease  and  the  period  over  which  it 
•  extended,  about  which  considerable  differences 
of  opinion  are  known  to  exist.  This  evidence 
easily  re;>5olves  itself  into  two  kinds:  (I)  the 
evidence  of  eyewitnesses  or  human  testimony  in 
which  observations  of  several  individuals  cover 
the  last  quarter  of  a  century ;  and  (2)  what  may 
be  called  the  internal  evidence  of-  the  rookeries 
themselves  as  they  appear  to-day. 
Estimates      of      ^^^  is  propcr  to  remark  that  in  our  judgment 

aggerated.  ^^^  ^  ^^  hiost,  if  uot  all,  of  tlic  published  estimates  of  the 

numbiBr  of  seals  hitherto  found  on-  these  islands 
are  exaggerated.  From  the  very  nature  of  the 
case  an  estimate  of  numbers  is  extremely  diffi- 


REPORT  OF  AMERICAN  COMMISSIONERS;  3Sp 

cult.     In  short,  one  can  say  with  much  more    Esi^imatfes   -of 

number  o£   seals-  ^x-^ 

certainty  that  there   are  fewer  seals  here  now  aggerated. 
than  five  years  ago  than  he  could' attempt  a  com- 
parison by   means  of  an  actual    or   rather   air 
assumed  census.  ;!  ^^ri 

.    '     (l)    EVIDRNCE    or    EYEWITNESSES*     -t 


The  universal  testimony  of  all  who  saw  the 
rookeries  a  few  years  ago,  and  again  in  1890  or. 
in  1891,  is  that  they  have  suffered  a  great  and 
alarming  decrease  within  the  past  six  or  seven 
years.     In  the  case  of  Northeast  Point  Eookery,     Decrease  on  Nortu- 

•^  ^  ^  east  Point  Rookery* 

the    largest    single    rookery   known,    and   one  .r";,ri> -j  s* 

from  the  hauling  grounds  of  which  about  twenty 
to  thirty-five  thousand  non-breeding  male  fur- 
seals  were  taken  annually  for  twenty  years, 
the  evidence  is  unequivocal  and  conclusive. 
This  great  rookery  is  several  miles  in  length,  and 
its  former  boundaries  can  be  distinctly  seen,  as 
will  be  described  in  detail  presently.  (See  also 
accompanying  photograph.)  The  area  occupied 
by  breeding  seals  in  1891  was  a  narrow  strip 
alon2[  shore,  with  a  small  area  in  the  rear  used 
as  '  hauling'  arounds  * :  while  the  zone  of  form^er 
occupancy   varies   from-  one   hundred    to    five     visit  of  Commis- 

''.■•■"-   •■■-■■       -    ■l-^'"*    '   .    ^■■'■'--    '    ■"'  '  sioners. 

hundred  feet  in  width.  Mr.  C.  11.  Townsend, 
resident  naturalist  pf  the  United  States  Fish 
Commission  steamer  Albatross,  visited  Northeast 
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Visit  of  Commis-  Point  Eookery  in  company  with  the  British  and 

Moners. 

United  States  Bering  Sea  Commissioners,  August 
5,  1891,  and  stated  that  when  he  visited  the 
same  rookery  in  the  latter  part  of  June,  1885, 
the  broad  zone  here  referred  to  "  was  covered 
soUd  with  seals."  Lieut.  John  C.  Cantwell,  of 
the  Eevenue  Steamer  Rush^  Dr.  H.  H. 
Mclntyre,  Capt.  Daniel  Webster,  Mr.  J.  C. 
Eedpath,  and  Mr.  George  E.  Tingel,  corroborate 
Mr.  Townsend's  statement  that  the  yellow-grass 
zone,  or  zone  of  former  occupancy,  was  densely 
covered  with  seals  in  1885. 
Native    testimony      Tlic  tcstimouy  of  nativcs  and  others  in  regard 

afr  to  decrease. 

to  other  rookeries  agrees  very  well  with  the  above, 
or  places  the  time  of  abandonment  at  a  still  later 
date,  some  of  the  natives  maintaining  that  the 
yellow-grass  zone  was  covered  with  seals  as 
recently  as  1887.  It  is  evident,  therefore,  that 
the  extensive  area  here  described  as  the  vellow- 
grass  zone,  behind  the  narrow  strip  at  present 
occupied  by  the  seals  on  the  various  rookeries, 
was  thickly  covered  not  longer  ago  than  1885  or 
1886,  and  in  some  cases  perhaps  as  late  as  1887. 
The  great  decrease.      ^^  our  examination  of  many  persons  who  had 

long  resided  upon  the  islands,  there  was  univer- 
sal  airreement  that  there  had  been  a  cjreat  decrease 
in  the  number  of  seals  within  a  few  years. 
Although  the  testimony  gathered  by  us  on  this 
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and  other  points  was  not  given  under  oath,  its  The  great  decrease, 
value, in  ourjudgment,is  not  in  the  least  lessened 
by  that  fact.  In  nearly  all  cases  the  witnesses 
were  examined  separately.  No  '  leading  ques- 
tions '  were  asked,  and  especial  care  was  taken 
to  prevent  the  examination  from  indicating  in  • 

anyway  what  was  desired  to  be  proved.  Full 
notes  of  answers  and  statements  were  made,  and 
in  all  cases  of  special  importance  the  question  was 
repeated  and  the  answer  read  in  order  to  be  sure 
that  the  opinion  of  the  witness  had  been  properly 
given.  In  short,  the  investigation  was  conducted 
precisely  as  it  would  have  been  had  the  question 
been  one  of  scientific  rather  than  diplomatic 
importance. 

A  few  extracts  from  the  evidence  relating  to  ,  Extracts  from  tes- 
timony taken, 

diminution  in  numbers  will  indicate  its  general  - 
character. 

Anton  Melovedoff,  native  of  the  island  of  St. 
Paul.  His  father  had  been  chief  of  the  natives 
on  the  island,  and  he  had  served  in  the  same 
capacity  until  recently ,  when  he  had  been  deposed 
because,  as  he  himself  expressed  it,  he  was  "work- 
ing in  the  interests  of  the  Company  rather  than 
that  of  the  Government." 

In  his  opinion  the  number  of  seals  had  greatly 

diminished  during  the  last  few  years. 

Dr,  A.  A.  LutZj  physician  on  the  island  of  St. 
[315]  z 
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Extracts  from  tes- George  sliice  1884:  "There  has  been  a  great 

tiiDony  talicn. 

falUng  off  during  the  past  few  years." 

M7\  Emmons,  collector  of  the  port  at  Una- 
laska  :  gets  his  information  from  the  officers  and 
men  of  the  schooners  and  other  craft  engaged  in 
■  pelagic  sealing  ;  thinks  that  if  the  present  state 

of  affairs  is  allowed  to  continue  the  herd  of  seals 
will  soon  be  destroyed. 

Nicoli  Krukofi  born  in  Sitka,  came  to  the 
island  of  St.  Paul  two  or  three  years  before  the 
time  of  the  Alaska  purchase  ;  is  now  second  chief 
on  the  island  ;  speaks  English  very  well.  Seals 
began  to  decrease  in  number  about  seven  years 
ago  and  have  diminished  rapidly  since.  It  is  his 
opinion  that  not  more  than  one-fourth  as  many 
seals  are  now  on  the  rookeries  as  were  to  be 
found  ten  years  ago. 

Kerrick  Artomanoff,  aged  sixty-seven  years  ; 
born  in  St.  Paul ;  his  father  was  a  sealer  under  the 
E/Ussian  regime,  as  was  he  also  up  to  the  time 
of  the  Alaska  purchase.  In  all  he  has  been  em- 
ployed in  seal  kilUng  for  forty-five  years.  His 
testimony  is  interpreted  by  Nicoli,  the  second 
chief. 

The  number  of  seals  has  diminished  very 
greatly  within  the  last  few  years.  He  has  seen 
the  rookeries  so  full  that  a  cow  could  not  get 
ashore  in  time  for  the  birth  of  her  young,  in 
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which  case  the  pup  was  born  in  the  water  and    Extracts  from  tes- 
timony taken. 
drowned. 

Mr.  J.  C.  Redpath,  resident  agent  of  the  North 
American  Commercial  Company,  and  previously 
agent  of  the  Alaska  Commercial  Company  dur- 
ing a  period  of  fifteen  years. 

Mr.  Redpath  has  enjoyed  unusual  opportuni- 
ties for  the  intelligent  study  of  seal  life.  That 
he  has  made  good  use  of  them  may  be  attributed 
to  the  fact  that  the  best  interests  of  the  compa- 
nies which  he  has  represented  on  the  islands 
demanded  that  no  one  should  be  better  informed 
than  he,  especially  in  the  matter  of  increase  or 
decrease  in  the  number  of  killable  seals  and  the 
causes  to  which  changes  are  to  be  attributed. 

He  said  :  "  Not  more  than  one-half  as  many 
females  are  on  the  rookeries  this  year  as  were 
to  be  found  there  ten  years  ago.  There  is  the 
same  loss  in  the  holluschikie,  about." 

Captain  TT^e^sier,  agent  of  the  North  American 
Commercial  Company  on  the  island  of  St. 
George,  has  been  on  the  seal  islands  for  twenty- 
two  years  ;  was  a  whaler  and  sealer  in  these 
waters  before  coming  to  the  islands  ;  has  been  in 
the  employ  of  the  sealing  companies  from  the 
beginning  of  the  management  by  the  United 
States.  Captain  Webster  had  a  wide  experience 
as  a  sealer  in  other  parts  of  the  world  before 
[315]  z2 
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Extracts  from  tes-  entering    the    service    of    the    Alaska   Sealing 

timonj  taken. 

Company.  Few  persons  have  as  much  knowl- 
edge of  seals  and  the  sealing  industry  as  he. 
His  statement  was  that  the  falling  off  last 
year  at  St.  George  was  very  great,  and  this 
year  the  number  is  considerably  less  than  last. 
'^  There  are  not  over  one-third  as  many  seals  on 
this  island  as  were  here  a  few  years  ago." 
Difficulty   of  les-      Evidonco  ofthis character  misfht  be  multiplied 

sees  to  obtain  quota.  '-^  ^ 

to  almost  any  extent  were  it  thought  necessary. 
It  is  well  known  that  during  the  last  few  years 
the  operating  Company  had  experienced  difficulty 
in  finding  a  sufficient  number  of  high-class  skins 
to  fill  the  quota  permitted  by  the  Government, 
and  that  finally  that  quota  was  greatly  reduced 
by  order  of  the  representatives  of  the  Govern- 
rnciipputcd  de- ment  on  the  islands.  It  maythereforebeaccepted 

as  an  undisputed  fact  that  the  seal  population  of 
the  islands  is  greatly  below  what  it  was  for  many 
years  and  there  is  little  doubt  that  if  the  causes 
which  brought  about  this  reduction  are  permitted 
to  continue  in  operation,  commercial  extinction  of 
the  herd  within  a  few  years  will  be  the  inevi- 
table result. 

But,  fortunately,  we  are  not  obliged  to  accept 
this  conclusion  solely  on  the  basis  of  such  testi- 
mony as  that  given  above,  reliable  and  convinc- 


crease 
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crease. 


ing  as  it  is  believed  to  be.     The  evidence  offered     Undisputed  dc 
by  the  physical  condition  of  the  rookeries  them- 
selves would  alone  be  sufficient  to  satisfy  any- 
one that  at  some  previous  time  the  seal  popula- 
tion had  been  vastly  greater  than  at  present. 

(ll)   INTRINSIC   EVIDENCE   AFFORDED   BY   THE 
ROOKERIES    THEMSELVES. 


Behind  each  rookery  is  a  more  or  less  sharply    Tiic   yoiiow-grass 

zone. 

defined  strip  or  belt  varying  from  one  hundred  to 

five  hundred  feet  in  v^ddth,  which  differs  conspic-    • 

uously  in  appearance  from  the  ground  on  either 

side.     It  is  covered  with  a  short  and  rather  fine 

grass  of  a  yellowish-green  color  (Glyceria  angiis- 

tata),  more  or  less  mixed  with  tufts  of  a  coarser 

species  (Deschampsia  ccespitosa),  both  differing 

strikingly  from    the    tall    and   rank  rye  grass 

{Elymus  mollis)  usually  growing   immediately 

behind.     In  many  places  the  ground  between 

the  tussocks  and  hummocks  of  grass  is  covered 

with  a  thin  layer  of  felting,  composed  of  the  shed 

hairs  of  the  seals  matted  down  and  mixed  with 

excrement,  urine,  and  surface  soil.     This  felting 

could  not  have  been  formed  otherwise  than  bv 

the  movements  of  seals  back  and  forth  over  the 

ground  for  many  years.     In  the  same  zone  the 

rough  upper  surfaces  and  angular  projection  of    Worn  rocks. 

the  rocks  have  been  rounded  off  and  polished  by 
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Worn  rocks.  the  former  movements  of  the  seals.     This  pol- 

ishing, though  now  partly  hidden  by  weathering 
and  the  growth  of  lichens,  is  still  conspicuous, 
and  can  be  attributed  to  no  other  cause  than  to 
the  movements  of  the  seals  on  the  rookeries 
during  a  long  period  of  years.  The  fact  that  the 
sides  of  these  same  rocks  remain  in  their  original 
rough  condition  is  sufficient  proof  that  the 
smooth  upper  surfaces  could  not  have  been  pro- 
duced by  sand- polish. 

:Bun:ii-grass  zone.       In  some  of  the  rookeries  another  zone  may  be 

discerned  behind  the  yellow-grass  zone,  indi- 
eating  the  extent  of  the  rookery  at  some  still 
more  remote  period.  The  grass  on  this  area  is 
bunch  grass  {Deschampsia  ccespitosa) ;  the  lichen 
growth  on  therocks  is  heavier  than  on  the  one  just 
described,  and  the  polished  surfaces  of  the  rocks 
show  more'  weathering.  This  latter  zone  abuts 
against  the  more  elevated  turf  bearing  the  char- 
acteristic tall  grass  of  the  islands,  and  marks  the 
period  of  maximum  abundance  of  the  seals. 

Comixarathe    size      The  aggregate  size  of  the  areas  formerly  occu- 

of  areas.  .     -,    .  i  ^  . 

pied  is  at  least  four  times  as  great  as  that  of  the 
present  rookeries. 
Decrease  shown  bj      j^  short,  the  characteristics  of  a  region  lone: 

roolceries.  ^-^  *-' 

occupied  by  seals  are  so  marked  as  to  be  unmis- 
takable, and  while  it  is  possible  to  explain  the 
sxistence  of  a  small   part   of  the   unoccupied 
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ground  on  the  supposition  that  the  seals  '  rove '     Decrease  shown  by 

rookeries. 

more  or  less,  occupying  this  field  at  one  time 
and  that  at  another,  no  one  who  studies  the 
islands  as  they  now  are  can  fail  to  see  that  the 
space  now  covered  by  seals  is  only  a  fringe 
compared  with  the  areas  that  were  once  alive 
with  them. 

Having  answered  the  first  of  the  two  queries     Decrease  is  iis 

female  portion  of 

relating  to  conditions  of  seal  life  at  the  present  herd, 
time,  the  second  becomes  important.  It  is, 
Has  the  decrease  in  numbers  been  confined  to 
any  particular  class  of  seals,  or  is  it  most  notable 
in  any  class  or  classes  ?  In  answer  to  this  it  is 
our  opinion  that  the  diminution  in  numbers 
began  and  continues  to  be  most  notable  in 
female  seals. 

It  is  quite  likely,  in  fact  almost  cei'tain^  that    Difficult  to  notice 

decrease  in  females. 

the  decrease  would  not  be  first  discovered  or 
remarked  in  this  class. 

The  Government  ofiicers  and  Company's 
agents  on  the  islands  are  principally  concerned 
with  the  '  holluschickie,'  in  which  class  the  kill- 
able  seals  are  found,  and  the  first  signs  of  deca- 
dence would  probably  appear  in  the  fact  that 
more  seals  had  to  be  driven  in  order  to  obtain  a 
given  number  of  merchantable  skins. 
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Difficulty  in   ob-      For  eighteen  years  after  the  Alaska  purchase 

taining    quota    after  i  n       i     i 

1887.  about  one  hundred  thousand  bachelor  seals  were 

secured  annually  without  difficulty  and  without 
impairing  the  productiveness  of  the  breeding 
rookeries,  but  the  decrease  brought  about  by 
pelagic  sealing  made  it  extremely  difficult  to 
obtain  this  number  after  1887,  and  the  standard 
of  size  was  lowered  several  times  in  order  to 
obtain  the  full  quota.  In  1890  the  rookeries 
and  hauling  grounds  had  fallen  off  to  such  an 
alarming  extent  that  the  Treasury  agent  in 
charge  ordered  the  killing  to  stop  on  July  20, 
.at  which  date  only  twenty-one  thousand  seals 
had  been  secured,  and  it  may  be  added  that  this 
number  was  taken  only  after  the  greatest  exer- 
tion on  the  part  of  the  Company's  agents. 
Mistaking  effect      The  percentage  of  seals  of  killable  size  was  so 

for  cause, 

small  (fifteen  to  twenty  percent)  compared  with 
the  percentage  of  yearlings,  that  it  is  not  sur- 
prising that  the  Treasury  agents  on  the  islands 
w^ere  impressed  with  the  scarcity  of  young 
males,  and  being  new  men,  inexperienced  in 
matters  relating  to  seal  life,  were  easily  led  to 
mistake  €,ff<^ct  for  cause  and  attributed  the 
decrease  to  the  killing  of  too  many  young  males 
at  the  islands  in  previous  years,  instead  of  to 
the  destruction  of  the  mothers  and  young  by 
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pelagic  sealers,  an   error  they    were    quick    to     Mistaking  effect 

,  .  for  cause. 

correct  after  another  years  experience. 

The  number  of  seals  killed  each  day  durin^f    Decrease  shown  by 

.  daily  killing. 

the  killing  season  may  be  taken 'as  a  rough  index 
to  the  rapidity  of  the  decline  of  the  rookeries  in 
the  past  few  years.  Treasury  Agent  Charles  J. 
Goff,  in  charge  of  the  seal  islands  in  1889-90, 
states  in  his  official  report  that  the  average  daily 
killing  in  1 8  9 0  was  five  hundred  and  twenty-two, 
while  in  1889  it  was  one  thousand  nine  hundred 
and  seventy-four  for  the  same  period. 

In  his  report  for  1889  Treasury  Agent  Goff  ^^^^f J*^^^ ^^^'^^^^^^^ 
states  :  "  The  alarming  decrease  in  the  daily, 
weekly,  and  monthly  receipts  of  [skins  by]  the 
Alaska  Commercial  Company,  and  as  a  dernier 
resort  by  said  Company  to  secure  their  one  hun- 
dred thousand  skins,  the  killing  of  smaller  seals 
than  was  customary  attest  conclusively  that  .  .  . 
there  is  a  scarcit}^  of  seals,  and  that  within  the 
last  year  or  so  they  are  from  some  cause  decreas- 
ing far  beyond  the  increase."  He  states  further: 
*'I  regard  it  absolutely  essential,  for  the  future  of 
the  rookeries,  that  prompt  action  be  taken  by  the 
Department  for  the  suppression  of  illegal  killing  . 
of  seals  in  Bering  Sea,  and  that  the  utmost  econ- 
omy be  observed  in  taking  the  seals  allowed  by 
law." 
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Why  decrease  of      A    Considerable    decrease    in   the  number  of 

females    was    not 

noticed.  female  seals  upon  the  breeding  rookeries  might 

not  be  noticed  at  first  where  the  total  number  is  so 
large,  but  in  two  or  three  years  the  effect  of  this 
loss  would  be  felt  in  the  class  of  killable  seals, 
and  might  there  be  quite  evident.  The  loss  in 
one  class  would  thus  follow  surelv  but  some- 
what  behind  the  other  in  time.  When  the  dimi- 
nution in  the  number  of  killable  seals  became 
notable,  attention  was  at  once  drawn  to  the 
breeding  rookeries,  and  it  was  found  that  they 
were  being  depleted.  Thus  Captain  Webster  de- 
Diminished  size  of  clared:   "The  great  destruction  has  been  among 

harems. 

females.  P'ormerly  there  would  be,  on  an 
average,  thirty  cows  to  one  bull  ;  now  they  will 
not  average  fifteen." 

And  Mr.  Bedpath  (already  quoted)  stated  : 

*'  Not  more  than  one-half  as  many  females  are 

on  the  rookeries  this  year  as  were  found  there 

ten  years  ago." 

Effect  of  decrease      The  reaction  of  a  considerable  reduction  in  the 

of  females   on   male  ^  n   c  i  ,i  i  r» 

life.  number  01  lemales  upon  the  number  or  young 

male  seals  would  be  immediate  and  certain,  while 
a  reduction  in  males  must  reach  such  a  point  as 
to  lessen  the  supply  of  bulls  for  the  breeding 
rookeries  before  the  birth-rate  can  be  affected. 
There  is  no  evidence  to  show  that  this  limit  has 
been  reached  in  recent  years,  and  it  seems  clear, 


KEPORT  OF  AMERICAIS^  COMMISSIO^-EES.  345 

therefore,  that  the  reduction  in  numbers  origi-     Efeect  of  decrease 
nated  in  and  is  to  be  attributed  to  the  loss  of  life, 
female  seals. 

CAUSES. 

If  the  above  representation  of  the  conditions    wjiere  decrease 

of    seals     should    be 

of  seal  life  at  the  present  time  be  accepted  as  sought. 
correct, the  determination  of  causes \^  practically 
limited  to  the  discovery  of  the  origin   of  the 
increased  mortality  among  female  seals. 

It  is  our  belief  that  the  decadence  of  seal  life     ^>^se,   peiagu- 

sealing. 

on  the  Pribilof  Islands  is  due  to  the  destructive 

effects  of  pelagic  sealing. 

As  widely  different  opinions  are  held  on  this     Reasons  for  opi- 
nion. 

point  we  will  present  at  so  me  length  the  principal 
reasons  upon  which  our  belief  is  founded. 

In  the  ioint  report  of  the  Commission  it  is    Decrease     caused 

*^  ■*•  by  man. 

agreed  that  the  diminution  in  the  number  of 
seals  is  to  be  attributed  to  the  operations  of  man. 
As  man  comes  in  contact  with  the  fur-seal  in 
only  two  ways,  that  is,  in  pelagic  sealing  and  seal- 
ing upon  the  islands,  it  follows  that  in  one  or  the 
other  or  in  both  of  these  operations  the  injury 
must  be  inflicted. 

In  order  to  enjoy  a  clearer  view  of  the  problem     Condition  of  herd 

imtouched  by  man. 

it  will  be  desirable  to  consider  for  a  moment  the 
conditions  under  which  a  herd  of  seals  assumes 
its  normal  dimensions,  uninfluenced  by  the 
presence  of  man. 
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Birth-rate  and      In  the  case  of  the  Seal  or  any  other  animal  the 

death-rate.  t    •  /•    i 

condition  01  the  species  as  to  number  must  always 
depend  upon  the  relation  of  the  birthrate  to  the 
deathrate.  As  long  as  these  two  are  equal  the 
number  remains  constant,  provided,  of  course,  the 
distribution  of  deaths  among  the  various  ages 
remains  the  same.  Change  the  distribution,  and 
there  will  be  a  temporary  increase  or  decrease  in 
the  total  number  of  the  species,  according  as  the 
deaths  are  shifted  toward  the  later  or  earlier 
part  of  the  animal's  existence.  Thus,  suppose 
twenty  years  to  be  the  normal  age  of  the  seal : 
if  all  deaths  occur  at  the  end  of  twenty  years, 
the  total  number  alive  at  any  one  time  would  be 
much  greater  than  if  the  mortality  was  distrib- 
uted throughout  the  whole  period.  When  a  cer- 
tain distribution  of  this  mortality  is  determined 
upon,  however,  the  number  of  individuals  living 
at  one  time  will  adjust  itself  to  this  distribution 
and  will  then  remain  constant,  provided,  always, 
that  the  distribution  of  mortality  is  such  as  not 
to  affect  the  number  of  births.  If,  in  any  species, 
it  could  be  determined  that  no  deaths  should 
occur  until  sometime  after  the  reproductive  age 
had  been  reached,  such  a  species  would  increase 
with  great  rapidity.  With  equal  certainty,  if  it 
were  fixed  that  all  deaths  should  occur  before  the 
reproductive  age,  the  species  would  be  shortly 
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annihilated;  and  if  more  than  a  certain  number    Birth-rate  and 

death-rate. 

of  deaths  occur  at  that  early  period,  the  destruc- 
tion of  the  species  is  only  a  question  of  time. 
Given,  therefore,  a  species  comprising  a  certain 
number  of  individuals,  that  number  will  tend 
upward  or  downward  or  will  remain  constant, 
according  to  the  relation  of  births  to  deaths.  In 
nature,  where  the  conditions  for  a  certain  species 
are  favorable,  the  usual  course  is  that  the  num- 
bers increase  until  by  the  increase  of  their  nat- 
ural enemies,  or  the  less  favorable  character  of 
the  conditions  (usually  less  favorable  by  reason 
of  insufficient  food  supply  resulting  from  increase 
in  numbers),  the  birthrate  and  deathrate  become 
equal,  after  which  the  number  will  remain  con- 
stant until  some  new  influence  makes  its  appear- 
ance to  affect  them  favorably  or  unfavorably. 

This  is  the  condition  which  the  seals  would 
unquestionably  reach  in  time  if  not  interfered 
with  by  man,  and  which,  undoubtedly,  they 
have  reached  at  various  times  in  their  history. 
Under  this  condition  certain  numbers  of  seals 
are  born  every  year,  and  the  same  number  die 
every  year,  the  total  number  alive  at  any  one 
time  depending  on  the  distribution  of  the  deaths 
among  seals  of  various  ages. 
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Man   does    not      Now,  let  man  enter  upon  the  scene,  and  let 

necessarily     increase 

death-rate.  him  destroj  annually  a  certain  number  of  seals. 

The  deathrate  is  not  necessarily  increased,  the 
time  of  dying  only  may  be  chan^^^ed,  seals  being 
killed  at  the  age  of  four  years  which  would 
otherwise  have  lived  to  the  age  of  lifteen  or 
twenty.  The  total  number  of  seals  living  at  one 
time  may  be  much  reduced  while  the  number  of 
births  may  remain  the  same. 
Regulation    of      If  man  is  benefited  by  killins:  seals,  in  order 

killing.  ,  ,  '^  ... 

that  his  gain  may  be  as  great  as  possible,  it  is 
evidently  important  to  so  conduct  the  killing 
that  the  dimensions  of  the  herd  may  be  main- 
tained at  a  maximum.  The  larger  the  herd  the 
more  he  can  take  annually  for  his  own  uses. 
This  maximum  number  is  secured,  and  is  secured 
only  by  bringing  to  and  maintaining  the  number 
of  births  per  annum  at  t  he  highest  possible  limit. 
inierferenoe  with      We  have  goue  thus  iuto  the  details  of  this 

birth-rate  injurious.  .  i         1 1      i    ■  i  •    i   j 

argument  in  order  that  there  might  remain  no 
doubt  as  to  its  effect,  and  to  emphasize  the 
simple  but  most  important  proposition  that  ivhai- 
ever  interferes  with  the  hirth-rate  is  injurious  to 
the  seal  herd. 
Effeot  of  a  single      It  may  be  well  at  this  point  to  invite  attention 

to  the  fact  that  the  fur-seal  as  a  species  is  very 
sensitive  to  influences  which  tend  to  disturb  the 
balance  between  births   and    deaths.       Unlike 
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many  animals,  the  number  of  offspring  thrown     Effect  of  a  single 

.  T       young  a  year. 

upon  the  world  to  take  their  chance  m  the 
struggle  for  existence  is  small,  each  fertile 
animal  giving  birth  to  only  a  single  young  each 
year. 

The  life  of  the  seal  herd,  then,  depending  as  it    How  birth-rate 

may  be  lessened. 

unquestionably  does  on  the  constancy  of  the 
number  of  births,  can  be  endangered  from  two 
directions  :  First,  from  the  killing  of  fertile 
females  ;  and,  second,  from  the  excessive  killing 
of  males,  carried  to  such  an  extent  as  to  prevent 
the  presence  of  the  necessary  number  of  virile 
males  on  the  breeding  rookeries.  To  one  or  the 
other  of  these  causes  must  be  charged  the  great 
change  that  has  come  upon  the  rookeries  within 
recent  years,  and  the  commercial  destruction 
with  which  the  sealing  industry  is  now  seri- 
ously threatened. 

We  are  firmly  of  the  opinion  that  an  impartial     Killing  a  certain 

'  r»      ,      •      xi  -n      1  number      of      males 

examination  oi  all  the  tacts  m  the  case  will  show  win  not  affect  birth- 
conclusively  that  the  latter  of  the  two  possible 
causes  has  had  no  appreciable  part  in  the  de- 
structive work  that  has  been  accomplished. 

The  polygamous  habits  of  the  fur-seal  have    Battles  on   rook- 

1  T      T  1  •!       1  n  .  1  ,  '        eries  show  no  lack  of 

already  been  described,  as  well  as  the  separation  males. 
in  hauling  out  of  the  *  holluschickie  '  or  younger 
males  from  the  breeding  rookeries.     The  battles 
among  the  older  males  for  places  upon  the  breed- 
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Battles :  on    rook-  ing-grounds  have  long  been  described  as  one  of 

eries  sliow  no  lack  of  .      , 

males.  the  pecuhar  characteristics  of  the  species.     A 

younger  male  is  obliged  to  win  his  right  to  a 
harem  by  conflict  with  his  older  brethren  already 
in  possession.  Many  thousands  of  virile  young 
males  lie  at  a  convenient  distance  on  the  hauling 
grounds,  ready  to  engage  in  a  struggle  for  a 
place  in  the  affections  of  the  female  seal  should 
a  favorable  opportunity  occur. 

Notwithstanding  the  depleted  condition  of  the 
rookeries,  these  conflicts  and  struggles  still  go  on. 
They  went  on  last  year  and  also  in  1890.  This 
condition  of  things  is  utterly  incompatible  with 
any  theory  which  assumes  a  scarcity  of  virile 
Testimony  as  to  no  males.     The  evidence  of  the  most  reliable  and 

credible  observers  goes  to  prove  the  same  thing. 
Mr.  Kedpath  and  Captain  Webster  have  already 
been  quoted  as  declaring  that  it  is  among  female 
seals  that  the  great  scarcity  exists,  but  it  is  worth 
while  here  to  repeat  the  statement  of  the  latter, 
that  "  formerly  there  would  be  on  an  average 
thirty  cows  to  one  bull ;  now  they  will  not  aver- 
age fifteen."  Several  of  the  native  observers 
placed  the  number  of  cows  formerly  served  by 
one  bull  at  a  much  higher  figure  than  thirty. 
These  facts  rather  tend  to  show  that  males  are 
relatively  in  excess  on  the  breeding  rookeries 
at  the  present  time.       Our    own  observations 
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Natural    condition 
of  herd. 


convinced  us  that   at  least  there  could  be  no    Testimony  as  to  no 

.  •      1    •  •     ^^^^  ^^  males. 

deficiency  and  that  it  was  a  practical  impossi- 
bility for  any  breeding  cow  to  escape  service 
on  account  of  paucity  of  vh^ile  males. 

The  unavoidable  conclusion  is,  then,  that  the    Decrease  caused  by 

killing  females. 

deterioration  of  the  herd  must  be  attributed  to 
the  destruction  of  female  seals. 

If  a  herd  of  seals  be  taken  in  its  natural  con- 
dition, that  is,  as  not  interfered  with  by  man, 
males  and  females  will  be  found  practically  equal 
in  number,  as  the  number  of  births  in  a  year  of 
both  sexes  is  the  same,  and  we  have  no  reason  to 
believe  there  is  any  great  difference  in  the 
natural  mortality  of  the  sexes.  The  total  num- 
ber of  females  may  be  divided  into  two  classes.  Classes  of  females 
the  breeding  and  the  nonbreeding,  the  former 
being  probably  a  large  proportion  of  the  whole. 

The  nonbreeding  females  include  those  that  have 
not  yet  reached  the  reproductive  age  and  the  few 

which  from  old  age  or  other  causes  are  barren. 

The  male  seals  may  likewise  be  divided  into  Classes  of  males. 
two  classes,  the  virile  and  the  nonvirile,  the  lat- 
ter including  those  below  the  age  of  virility  and 
those  impotent  on  account  of  old  age.  The 
reproductive  power  of  the  herd,  therefore,  lies  in 
the  breeding  females  and  the  virile  males.  The 
maintenance  of  the  birthrate,  the  vital  and  essen- 
tial element  in  the  preservation  and  perpetuation 
[315]  2  A 


On  wliat  birth-rate 
depends. 
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On  what  birth-rate  of  the  herd,  requires  the  preservation  of  the  ivhole 

depends. 

of  the  class  of  breeding  females,  while  only  a 
small  number  of  virile  males  are  necessary  or  at 
all  concerned  in  the  matter. 

This  is  the  great  essential  difference  between 
the  importance  of  the  life  of  the  female  and  that 
of  the  male  to  the  conservation  of  the  herd,  and 
it  is  the  fundamental  proposition  on  which  hangs 
the  solution  of  the  w^hole  problem. 
Explanation  of      We  hav6  Ventured  to  illustrate  this  by  means 

diagrams. 

of  a  graphic  exhibition  of  a  hypothetical  herd  of 
eighty  thousand  seals,  in  the  accompanying  dia- 
grams, in  which  the  effect  of  killing  males  is 
shown  to  be  harmless  if  kept  within  certain 
limits.  In  these  diagrams  the  age  of  the  seals  is 
shown  on  the  horizontal  line  at  the  base  of  the 
figure  and  the  number  of  seals  at  any  given  age 
is  proportional  to  the  length  of  the  vertical  line 
on  the  diagram  at  the  point  representing  the  age. 
Unfortunately  we  have  no  '  tables  of  mortality ' 
for  seals  ;  we  know  only  approximately  their 
maximum  age  and  we  have  little  knowledge  as 
to  the  distribution  of  their  deathrate.  Based  on 
the  best  information  available,  we  have  assumed 
the  normal  age  to  be  twenty  years,  and,  to  be  on 
the  safe  side,  have  further  assumed  that  one-half 
of  the  seals  born  die  during  the  first  year  after 
birth.     The  outer  curve  of  the  diagram,  showing 
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the  distribution  of  ages  from  this  time  on  pre-     Explanation  of 

diagrams. 

tends  only  to  be  an  approximation,  as  it  is  impos- 
sible to  obtain  theaccurate  information  necessary 
for  a  better  representation.  We  maintain,  how- 
ever, that  the  fullest  knowledge  would  necessitate 
no  change  which  would  materially  affect  the 
force  of  our  argument  based  on  these  diagrams. 

The  longest  vertical  line  at  the  left  represents 
the  number  of  births  annually,  which,  for  con- 
venience, is  assumed  to  be  ten  thousand  of  each  . 
sex.  At  the  end  of  one  vear  the  vertical  line  is 
reduced  one -half  in  length,  as  half  the  seals  born 
the  year  before  are  assumed  to  be  dead.  At  the 
end  of  the  second  year  it  is  still  further  short- 
ened, and  so  on  until  the  end  of  the  twentieth 
year.  There  can  thus  be  traced  the  history  of  a 
group  of  ten  thousand  seals  from  birth  to  final 
extinction,  the  area  bounded  by  lines  vertical  at 
the  beginning  and  end  of  any  year  showing  the 
number  alive  at  any  age,  as  between  ten  and 
eleven  years  of  age,  and  the  total  area  of  the 
diagram  is  proportional  to  the  total  number  of 
seals  in  the  herd. 

Diagrams  A  and  B  represent  the  males  and 

females  of  such  a  herd  in  its  natural  condition, 

that  is,  not  interfered  with  by  man.     It  is  in  a 

condition  of  practical  stability,  the  males  and 

females  are  equal  in  number,  and  the  diagrams 

are  identical,  except  as  to  the  coloring  of  the 
[315]  2  A  2 
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Explanation  of  different  parts,  by  raeans  of  which  it  is  attempted 

diagrams.  ^ 

to  represent  the  numbers  of  the  different  classes 
of  seals.  We  can  fix  the  ages  for  *  killable 
seals '  with  certainty,  and  all  included  under  that 
head  are  represented  in  the  diagram  by  that 
portion  colored  red.  Male  seals  not  killable  and 
not  old  enough  to  take  a  place  on  the  breeding 
rookeries  are  shown  in  green,  while  those  of  the 
breeding  age  are  shown  in  yellow.  The  lines  of 
demarcation  up  to  this  point  are  quite  accurately 
known  and  the  diagram  may  be  regarded  os 
correct,  but  we  do  not  know  certainly  at  what 
age  the  male  becomes  impotent  and  is  driven  off 
the  rookery.  The  best  estimate  based  on 
analogies  of  other  animals,  places  this  period  at 
about  the  age  of  seventeen  yea,rs,  and  the  dia- 
gram so  represents  it. 

In  the  classification  of  female  seals  there  is 
some  diflSculty,  for  while  we  are  tolerably  certain 
that  the  young  female  goes  on  the  breeding 
rookeries  at  least  at  the  age  of  three  years,  we 
know  little  about  the  age  at  which  she  becomes 
barren.  The  assumption  that  this  period  is 
reached,  on  the  average,  at  the  age  of  eighteen 
years,  is,  perhaps,  not  very  far  from  the  truth. 
The  younger  females  under  the  breeding  age 
are  presented  in  green,  the  breeding  females  in 
vellow,  and  the  barren  in  brown. 
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MALE    S  EALS. 
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Thus  the  diagrams  give,  it  is  believed,  a  fair    Explanation  of 

•  n    1  T»  n     t         if»i  diagrams. 

representation  of  the  condition  of  a  herd  of  about 
80,000  seals,  10,000  males  and  the  same  number 
of  females  being  born  each  year,  showing  the 
breeding  and  the  nonbreeding  of  both  males  and 
females  ;  the  breeding  males,  it  must  be  remem- 
bered, including  those  not  only  found  at  the 
head  of  harems,  but  all  of  those  that  in  virtue  of 
their  age  and  condition  are  capable  of  filling  a 
place  on  the  breeding  rookeries.  The  killable 
males  include  only  those  not  under  two  or  over 
four  years  of  age,  which  fui'nish  skins  of  the 
finest  quality  and  greatest  value. 

It  is  important  to  remark  here  that  everyone 
of  the  breeding  females  is  necessary  to  insure 
the  annual  birth  of  20,000  pups.  If  this  were 
not  the  case  and  the  herd  were  undisturbed  it 
would  increase  in  numbers,  which  is  contrary  to 
the  hypothesis  that  it  has  already  reached  its 
normal  condition  of  stability. 

Diagram  C  shows  the  male  portion  of  the  same 
herd  when  judiciously  worked  by  man.  No 
females  under  the  breeding  age  can  be  killed,  for 
that  would  very  shortly  reduce  the  number  of 
breeding  females,  and  none  of  these  can  be  spared 
without  reducing  the  number  of  births.  The 
only  females  available  for  killing  without  injury 
to  the  herd  are  the  barren  females.    Were  their 
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Explanation  of  skins  not  inferior  and  of  less  value  than  those  of 

diagrams. 

the  young  males  it  would  be  impossible,  under  the 
most  favorable  circumstances,  to  certainly  dis-r 
tinguish  them  from  their  more  fruitful  sisters. 
With  males,  however,  the  case  is  entirely  dif- 
ferent. It  is  only  necessary  v/ith  those  of  the 
killable  age  given  above  to  allow  enough  to 
escape  the  club  to  supply  the  annual  deficit  of 
virile  males  on  the  breeding  rookeries.  In  other 
words,  if  100,000  breeding  females  were  required 
to  maintain  a  given  herd,  rigorously  speaking, 
and  assuming  as  a  moderate  estimate  twenty 
females  in  each  harem,  only  5,000  breeding  males 
would  be  required  and  it  would  only  be  necessary 
to  spare  enough  to  keep  up  this  number.  The 
diagram  assumes  a  much  more  liberal  suppl}'  of 
males,  however,  the  ratio  being  assumed  at 
twelve  to  one. 

The  diagram  shows  that  the  total  number  of 
males  in  the  herd  would  be  greatly  diminished 
and  the  census  of  the  whole  herd  correspond- 
ingly lessened.  But  when  once  reached,  the 
new  condition  would  be  constant  and  self-susr 
taining ;  the  same  number  of  seals  might  be 
killed  annually  forever  without  danger  of 
diminution,  except  from  other  causes.  The 
calculation  on  which  the  diagram  is  constructed 
shows  that  the  number  of  uiale  seals  would  be 
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reduced  to  nearly  one-half  of  what  it  would  be     Explanation  ot 

diagrams. 

in  the  undisturbed  condition,  and  that  about 
twelve  to  thirteen  years  would  be  required  to 
reduce  the  male  herd  to  this  condition  of  stability 
under  constant  killing.  Taking  such  a  herd  as 
is  considered  in  the  construction  of  the  diagrams; 
it  would  number  about  80,000,  equally  divided 
between  the  two  sexes,  20,000  being  added,  by 
birth  and  the  same  number  subtracted  by  deatn 
each  year. 

In  order  to  represent  more  clearly  the  enor- 
mous herd  of  seals  which  it  may  be  supposed 
at  one  time  frequented  the  Pribilof  Islands, 
undisturbed  by  man,  these  numbers  may  be 
multiplied  so  as  to  give  a  total  of  3,000,000 
seals,  750,000  being  born  every  year  and  the 
same  number  dying  from  natural  causes.  Of 
the  1,500,000  females  about  800,000  would  be 
breeding,  the  remainder  mostly  too  young  to 
breed,  a  very  small  number  being  barren.  Of 
the  1,500,000  males  about  65,000  would  be  on 
the  breeding  rookeries,  and  the  remainder, 
excluding  the  young  just  born,  would  haul  out 
as  *  hoUuschickie,'  and  would  include  285,000 
of  a  suitable  age  for  killing,  on  account  of  the 
superior  character  and  condition  of  their  skins. 

In  undertaking  to  utilize  the  products  of  this 
herd  for  the  good  of  man,  the  problem  which  is 
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Explanation  of  presented  is  to  determine  how  many  and  what 

(l.'agrams. 

classes  of  seals  may  be  taken  annually  without 
diminishing  the  number  of  births.  As  already 
stated,  the  solution  consists  in  taking  a  limited 
number  of  male  seals  between  certain  ages,  leav- 
ing a  sufficient  number  of  breeding  males  for  the 
rookeries  and  guarding  the  females  in  the  most 
careful  manner.  The  investio:ation  shows  that  in 
this  assumed  herd  of  three  million  80,000  males 
may  be  taken  annually  between  the  ages  of  two 
and  five  years,  and  that  the  total  number  of 
males  will  be  gradually  reduced  from  1,500,000 
to  about  880,000,  thus  diminishing  the  total  of 
the  herd  from  3,000,000  to  2,380,000,  after 
which  no  further  reduction  will  take  place. 
One  reason  females      When  it  is  remembered  that  of  the  880,000 

are  killed  by  pelagic 

sealers.  male  scals  remaining^  375,000  are  the  recently 

born  young,  and  after  making  the  same  reduc- 
tion of  the  total  females  (1,500,000)  it  will  be 
seen  that  under  these  conditions  the  number  of 
females  is  more  than  doable  the  number  of  males 
and  this  fact  alone  would  account  for  an  exces- 
sive number  of  females  taken  by  pelagic  sealers. 
Conciusionfl  from      An  examination  of  the  diagrams  will  show 

diagrams. 

that  the  number  of  seals  included  in  the  class 
of  breeding  females  is  but  little  in  excess  of  the 
number  actually  necessary  for  the  maintenance 
of  the  birthrate,  provided  every  seal  is  fruitful 
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every  year.     In  the  nature  of  things,  this  can     Conclusions    from 

diagrams. 

not  be  expected,  and  the  excess  here  existing  is 
undoubtedly  small  enough  to  insure  agoinst  loss. 
Although  the  allotment  of  one  male  to  twelve 
females  is  believed  to  be  less  than  the  actual 
average  in  nature,  the  number  of  males  allowed 
to  escape  the  club  is  considerably  in  excess  of 
that  demanded  on  this  supposition,  and  all  of  the 
hypotheses  of  the  calculation  are  made  to  insure 
safety  and  perpetuity  to  the  herd. 

The  graphic  representation  of  the  condition  of    Effects  shown  by 

diagrams. 

the  herd  serves  also  to  emphasize  the  fact  that 
when  an  attack  is  made  on  the  life  of  the  seal 
by  destroying  the  females,  the  results  of  such 
destruction  will  be  first  noticed  in  a  diminished 
number  of  killable  males.  The  number  of  males 
being  relatively  small,  any  change  is  more 
readily  observed,  particularly  since  the  killable 
males  of  the  herd  are  the  only  seals  in  which 
the  islanders  are  immediately  interested. 

Having  thus  shown  the  possibility  of  contin- 
ually taking  a  large  number  of  male  seals  w^ith- 
out  the  slightest  danger  to  the  herd,  and  also 
that  the  only  harmless  killing  of  female  seals  is 
that  in  which  the  barren  only  are  destroyed,  let 
us  examine  the  nature  of  pelagic  sealing  and  its 
results  as  compared  with  sealing  on  the  islands. 
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SEAL   KILLING   ON   THE   PRIBILOF   ISLANDS. 

Possibility  of  re-      Jn  reference  to  the  latter  it  can  be  positively 

strict]  on.  A  *' 

affirmed  that  it  can  be  entirely  controlled  by 
man.  The  sex  and  age  of  the  seals  killed  may 
be  fixed  by  regulation  and  the  number  to  be 
taken  definitely  determined  in  advance.  In  fact, 
it  is  difficult  to  imagine  any  operation  of  a 
similar  character  more  perfectly  control!  able  than 
this.  Not  only  can  the  character  of  seal  to  be 
killed  be  rigorously  prescribed,  but  the  killing 
can  be  conducted  in  such  a  manner  as  to  be  least 
harmful  to  the  remaining  portion  of  the  herds, 
and  that  freedom  from  disturbance  during  the 
breeding  season  which  is  so  essential  to  the  life 
of  the  seal  can  be  assured. 
Class  of   seals      The  oulv  soals  killed  at  the  seal  islands  are 

killed.  . 

nonbreeding  males  (under  ^n^  or  six  years  of 
age,  called  '  holluschickie').  They  come  up  on 
the  rookeries  apart  from  the  breeding  seals,  and 
large  numbers  are  present  by  the  latter  part  of 
May  or  first  week  in  June,  after  which  they 
constantly  pass  back  and  forth  from  the  water  to 
Driving.  the  hauling  grounds.    They  are  driven  from  the 

hauling  grounds  to  the  killing  grounds  by  the 
native  Aleuts,  who  have  been  trained  in  this  work 
from  generation  to  generation.  Here  the  seals 
are  divided  into  little  groups.  Those  selected  as 
of  suitable  size  are  killed  by  a  blow  on  the  head 
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with  a  club,  the  others  are  allowed  to  go  into    Driving. 
the  water  and  soon   reappear  on    the   hauling 
grounds.    In  this  way  about  one  hundred  thou- 
sand young  males  have  been  killed  annually  on 
the  Pribilof  Islands  for  twenty  years. 

In  addition  to  the  commercial  killing  above    Killing  pups   for 

•11  food. 

described,  a  number  of  male  pups  were  formerly 
killed  each  year  to  furnish  food  for  the  natives, 
but  the  killing  of  pups  is  now  prohibited  by  the 
Government. 

The    only  obiections   that  have  been  ur^ed    Criticisms  on  man- 

'J  ^  cj        ner  of  '  driving.' 

against  this  mode  of  taking  seals  are  such  as  re- 
late to  details  of  the  operations  as  ordinarily 
carried  on,  any  of  which  could  be  modified  if  it 
was  found  desirable  to  do  so.  Mu,ch  stress  has 
been  laid  upon  the  destructive  effects  of  seal 
driving,  and  it  has  even  been  affirmed  that  when 
a  male  seal  has  once  been  '  driven '  its  repro- 
ductive powers  are  lost. 

While  there  is  no  doubt  that  in  some  instances 
excessive  driving  has  been  allowed,  that  seals 
have  been  driven  further  than  is  actually  neces- 
sary, and  that  proper  care  has  not  been  taken  to 
eliminate  the  nonkillable  seals  as  far  as  possible 
before  the  driving  is  well  under  way,  those  are 
matters  that  are  so  entirely  under  control  that  a 
proper  adjustment  may  be  secured  at  once. 
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Male  seals  not      The  assiimptloii  that  drivins:  is  seriously injuri- 

injured  by 'driving.'  " 

ous  to  the  reproductive  powers  of  the  male  is 
doubtless  unfounded,  being  quite  contrary  to  the 
declared  belief  of  Captain  Webster  and  other 
-sealersof  long  experience.  Against  every  asser- 
tion of  this  kind  it  is  only  necessary  to  put  the 
fact  that  there  is  no  evidence  of  a  lack  of  virility 
on  the  rookeries,  but,  on  the  contrary,  it  is  evi- 
dent that  there  is  a  surplus  of  it  at  the  present 
time,  unless,  indeed,  it  is  assumed  that  harems 
are  defended  and  held  against  the  most  ferocious 
attacks,  often  at  a  loss  of  much  blood  and  muscle, 
by  impotent  seals. 
Management.  Seal  killing  ou  the  Pribilof  Islands  has  been 

and  is  conducted  on  the  theory  outlined  above, 
that  the  male  seal  only  should  be  killed,  and  of 
these  a  limited  number  whose  age  falls  within 
certain  narrow  limits,  and  that  the  female  should 
be  spared  at  all  hazards.  The  same  principle 
controls  the  killing  on  the  Commander  Islands, 
and,  as  far  as  we  know,  wlierever  and  whenever 
the  operation  has  been  subjected  to  intelligent 
control.  Where  these  restrictions  have  not  been 
applied  the  life  of  the  herd  was  generally  short 
and  the  commercial  destruction  complete. 

The  picture  presented  by  pelagic  sealing  is  of 
a  different  character. 
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SEAL   KILLING   AT   SEA   OR   PELAGIC  SEALING. 

Pelagic  sealing  is  carried  on  chiefly  by  means  Vessels  and  crew. 
of  schooners,  each  of  which  is  provided  with  a 
crew  of  twenty  to  twenty-five  men  and  several 
small  boats  for  hunting.  When  seals  are  en-  Manner  of  hunt- 
countered  the  small  boats  put  out  and  the  hunt- 
ing begins.  If  a  seal  is  seen  on  the  surface  the 
hunter  approaches  it  as  quietly  as  possible,  and 
when  near  enough  shoots  it  with  the  shotgun  or 
rifle  ;  but  most  seals  are  shot  as  tliey  rise  within 
range  of  the  boat.  When  a  seal  is  shot  the  oars- 
man pulls  toward  it  as  rapidly  as  possible  in  the 
hope  of  reaching  it  before  it  sinks.  By  the  aid  The  gaff. 
of  an  iron  hook  on  the  end  of  a  light  pole  many 
seals  are  secured  after  they  have  sunk  below  the 
surface  but  have  not  yet  passed  out  of  reach. 
Some  of  the  sealing  vessels  use  steam  power,  but 
most  of  them  depend  on  sails. 

Formerly,  Indian  crews  were  taken  almost  Indian  hunters, 
exclusively,  and  the  spear  was  used  instead  of 
firearms,  in  order  not  to  frighten  the  seals.  This 
method  had  the  great  advantage  of  securing 
nearly  all  seals  wounded.  Now,  both  Indian 
and  white  hunters  are  employed,  and  the  use  of 
the  spear  has  been  almost  wholly  superseded  by 
the  use  of  firearms.  The  shotgun  is  used  more 
than  the  rifle  for  the  reason  that  fewer  wounded 
seals  are  lost  therebv. 
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Indian  hunters.  In  addition  to  the  destruction  wrought  by  the 

sealing  schooners,  pelagic  sealing  is  still  carried 
on  along  shore  by  the  native  Indians  in  their 
canoes,  but  the  number  of  fur-seals  thus  killed 
is  relatively  small. 

History.  Pelagic  sealing   has  been  carried  on  fortui- 

tously and  on  a  small  scale  for  many  years,  but 
it  was  not  until  within  the  present  decade  that 
numerous  vessels  engaged  systematically  in  the 
enterprise.  The  profits  are  so  great  in  compari- 
son with  the  capital  invested  that,  as  the  results 
of  the  annual  catch  became  known  each  year,  a 
constantly  increasing  number  of  vessels  was  led 
to  engage  in  the  industry,  with  a  corresponding 
increase  in  the  number  of  seals  killed  in  the  open 

Destruction  of  fe-  sca.    The  fur-seals  which  move  northward  along 

the  coast  of  the  Northwestern  United  States, 
British  Columbia,  and  southeastern  Alaska  from 
January  until  late  in  June  are  chiefly  pregnant 
females,  and  about  ninety  per  cent,  of  the  adult 
seals  killed  by  pelagic  sealers  in  the  North 
Pacific  are  females  heavy  with  young. 

Pelagic  sealers      For  several  years   the    pelagic  sealers  were 

enter  Bering  Sea.  ,       j_  ,  j.i     •      j      x        x*  i     •      xu 

content  to  pursue  their  destructive  work  in  the 
North  Pacific,  but  of  la^e  they  have  entered 
Bering  Sea,  where  they  continue  to  capture  seals 
in  the  water  throughout  the  entire  summer.    The 
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females  killed    during    this    period   are  giving    Nm-sing     females 

I'll*  1        p  tilled. 

milk,  and  are  away  from  the  islands  m  search  of 
food.  Their  young  starve  to  death  on  the  rook- 
eries.    We  saw  vast  numbers  of  dead  pups  on    ^®^?  p^p^  ^^  *^e 

■»■     ^  rookeries. 

the  island  of  St.  Paul  last  summer  (1891),  which, 
from  their  emaciated  condition,  had  evidently 
died  of  starvation.  The  total  number  of  their 
carcasses  remaining  on  the  Pribilof  Islands  at 
the  end  of  the  season  of  1891  has  been  esti- 
mated by  the  United  States  Treasury  agents  at 
not  less  than  twenty  thousand. 

Pelagic  sealing  is  now  carried  on  in  the  North    Bering  Sea  sealing 

season. 

Pacific  Ocean  from  January  until  late  in  June, 
and  in  Bering  Sea  in  July,  August,  and  Septem- 
ber. Some  sealing  schooners  remain  as  late  as 
November,  but  they  do  so  for  the  purpose  of 
raiding  the  rookeries. 

The    number    of    seals    secured    by   pelagfic    ^^^^^  ^^  sealing 

J      I         n      vessels. 

sealers  is  exceedingly  difficult  to  ascertain, 
because  no  complete  record  has  been  kept  of 
any  except  those  sold  in  Victoria,  British  Co- 
lumbia. Many  thousands  have  been  sold  in 
San  Francisco,  concerning  which  we  have  not 
been  able  as  vet  to  obtain  reliable  information. 
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The  number  of  seal  skins  actually  recorded  as 
sold  as  a  result  of  pelagic  sealing  is  shown  in 
the  following  table  :  ^ 


Year. 

No.  of 
skins. 

Year. 

No.  of 
skins. 

1872. . 
1873. . 
1874,. 
1875. . 
1876. . 
1877.. 
1878. . 
1879. . 
J  880.. 
1881.. 

1,029        1 

1 

4,949 

1,646 

2,042 

5,700 

9,593 
12,500  + 
13,600 
13,541 

1882 
1883 
188i 
1885 
1886 
1887 
1888 
1889 
1890 
1891 

17,700 
9,195 
114,000 
13,000 
38,907 
33,800 
37,789 
40,998 
48,519 
62,500 

f  Number  estimated  from  value  given. 

It  can  not  be  denied  that  in  pelagic  sealing 
there  can  be  no  selective  killing,  as  far  as 
individual  seals  are  concerned,  and  only  in  a 
limited  degree  by  restricting  it  as  to  place  and 
time.  It  necessarily  follows  that  female  seals 
must  be  killed  and  seals  whose  skins  owing  to 
age  and  condition  are  much  less  desirable.     As 

*  The  figures  for  the  years  1872  to  1876,  inclusive,  and  1891,  are 
from  the  London  Trade  Sales.  Those  from  1877  to  1887,  inclusive, 
are  from  the  official  reports  of  the  Minister  of  Marine  and  Fish- 
eries of  Canada,  and  probably  fall  short  of  the  actual  catch,  be- 
cause the  catch  of  the  United  States  vessels  is  not  included.  The 
figures  for  1888  are  from  the  same  source  (26,983)  plus  the  United 
States  pelagic  catch  (9,806),  as  stated  in  the  Report  of  the  United 
States  Commissioner  of  Fish  and  fisheries  for  that  year.  The 
figures  for  the  years  1889  and  1890  are  from  the  Canadian  Fish- 
eries Reports,  and  comprise  both  the  catch  of  the  Canadian  fleet 
(33,570  for  1889  and  44,750  for  1890)  and  of  other  vessels  ^vhich 
sold  their  skins  in  Victoria,  British  Columbia  (7,428  in  1889  and 
3.768  in  1890).  The  catch  of  American  vessels  sold  in  San  Fran- 
cis© is  not  included. 
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a  matter  of  fact,  there  is  suflScient  evidence  to    Percentage  of  fe- 
males in  catch. 

convince  us  that  by  far  the  greater  part  of  the 
seals  taken  at  sea  are  females  ;  indeed,  we  have 
yet  to  meet  with  any  evidence  to  the  contrary. 
The  statements  of  those  who  have  had  occasion 
to  examine  the  catch  of  pelagic  sealers  might  be 
quoted  to  almost  any  extent  to  the  effect  that  at 
least  eighty  percent  of  the  seals  thus  taken  are 
females.  On  one  occasion  we  examined  a  pile 
of  skins  picked  out  at  random,  and  which  we 
have  every  reason  to  believe  was  a  part  of  a 
pelagic  catch,  and  found  them  nearly  all  females. 
When  the  sealers  themselves  are  not  influenced 
by  the  feeling  that  they  are  testifying  against 
their  own  interests  they  give  similar  testimony. 
The  master  of  the  sealing  schooner  J,  (?.  Swan 
declared  that  in  the  catch  of  1890,  when  he 
secured  several  hundred  seals,  the  proportion  of 
females  to  males  was  about  four  to  one,  and  on 
one  occasion  in  a  lot  of  sixty  seals,  as  a  matter 
of  curiosity  he  counted  the  number  of  females 
with  young,  finding  forty-seven. 

Evidence  on  this  point  might  be  extended 
indefinitely,  but  one  or  two  additional  references 
will  be  valuable.  The  following  is  from  Messrs.  Letter  of  c.  M. 
C.  M.  Lampson  &  Co.,  of  London,  the  most  exten- 
sive dealers  in  furs  in  the  world,  and  everywhere 
[315]  2  B 
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-ALetter  x)f  CM.  recognized  as  a  high  authority  on  this  question. 

Lampson  &  Go.  -r»    n       . 

dleferring  to  the  regular  supply  of  fur-seals  that 
iiad  for  many  years  come  into  the  market  from 
the  vicinity  of  Vancouver  Island,  they  remark  : 
;  "The  quantity,  we  should  say,  has  averaged 
'at  least  ten  thousand  per  annum.  This  catch 
takes  place  in  the  months  of  March  and  Aprii> 
and  we  believe  that  the  animals  from  which 
these  skins  are  derived  are  females  of  the  Alaska 
seals,  just  the  same  as  those  caught  in  the  Beriiig 
Sea.  Had  this  quantity  been  materially  in- 
creased we  feel  sure  that  the  breeding  on  the 
.  Pribilof  Islands  would  have  suffered  more  before 
now,  but,  fortunately,  the  catch  must  necessarily 
.be  a  limited  one,  owing  to  the  stormy  time  of  the 
year  at  which  it  is  made,  and  the  dangerous 
coast  where  the  seals,  only  for  a  short  time,  are 
found.  It  must,  however,  be '  evident  that  if 
i these  animals  were  followed  into  the  Bering 
S^a  and  hunted  down  in  a  calm  sea  in  the  quiet- 
:est  months  of  the  year,  a  practically  unlimited 
quantity  of  females  might  be  taken,  and,  as  you 
'say,  it  would  be  only  a  few  years  till  the  Alaska 
■seal  was  a  thing  of  the  past."  (Extract  from  a 
:■:  ;>  "^  .  -  .letter  addressed  to  C.  A.  Williams,  esq.,  August 
•  "  '-     •    '^22,  1888.) 
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-  ■   '1 

■«-■  . .' ' 

Essentially  the  same  view  is  held  by  so  well    Opinion  of  sir 

-  .  .  G-eorge       Baden- 

known  an  authority  as  Sir  George  Baden-Powell,  Powell, 
after  having  visited  the  western  coast  and  thor- 
oughly investigated  the  question,  as  he  says, 
from  the  point  of  view  of  natural  history,  in  a 
letter  written  by  him  to  the  London  Times  in 
November,  1889.  Among  other  things,  relating 
to  the  Bering  Sea  question,  he  says  :  ^'  As  a 
matter  of  fact,  the  Canadian  sealers  take  very 
few,  if  any,  seals  close  to  these  islands.  Their 
main  catch  is  made  far  out  at  sea  and  is  almost 
entirely  composed  of  females." 

In  addition  to  evidence  of  this  kind,  the  The  London  Trade 
records  of  the  London  Trade  Sales  may  be 
cited.  In  these  the  pelagic  catch  in  Bering  Sea 
and  the  North  Pacific  is  quoted  under  the  title 
'*  Northwest  Coast,"  and  the  character  of  the 
skins  is  conclusively  shown  by  the  fact  that 
their  market  price  is  invariably  very  much  lower 
than  that  of  the  island  catch  quoted  under  the 
title  of  "  Alaska  skins." 

.  An  important  element  in  determining  the  Waste  of  life, 
effect  of  pelagic  sealing  is  its  wastefulness, 
growing  out  of  the  loss  of  many  seals  at  sea 
by  their  being  wounded  so  that  they  either  die 
and  sink  at  once  or  escape  without  being  taken, 
only  to  die  soon  after.  When  female  seals  are 
[315]  2  B  2 
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Waste  of  life.        thus  lost — and  the  great  majority  are  shown  to 

be  females — a  serious  wound  is  inflicted  upon 
the  herd,  without  the  gain  of  so  much  as  a 
single  skin. 

Great  numbers      While  ther(^  is  much  difference  of  opinion  as 

wounded.  ■ 

to  the  relation  of  the  number  of  seals  lost  in  this 
way  to  the  number  taken,  no  one  denies  that 
some  loss  occurs.  That  seals  are  often  wounded 
without  being  taken,  is  proved  by  the  frequent 
finding  of  bullets  and  shot  in  the  bodies  of  seals 
killed  on  the  islands.  As  no  females  are  killed 
there,  and  as  those  seals  of  either  sex  that  are 
wounded  to  death  at  sea,  but  not  secured,  can 
never  be  appealed  to  as  witnesses,  the  extent  of 
the  injury  from  this  source  must  be  more  or  less 
a  matter  of  inference.  The  only  direct  testimony 
is  that  which  must  be  furnished  by  those  engaged 
in  pelagic  sealing,  and  in  this  matter  they  are 
personally  interested  to  such  an  extent  as  to 
Percentage  of  seals  render  their  evidence  of  uncertain  value.     Such 

as  we  were  able  to  examine  on  this  point  ven- 
tured the  opinion  that  aboat  one-third  of  those 
killed  were  lost.  Captain  Webster  declares  it  to 
be  his  belief  that  about  one-third  of  the  number 
killed  were  saved.  Doubtless  much  depends  on 
the  method  of  killing,  the  use  of  spears  being 
thought  to  be  much  less  wasteful  than  thatof  rifle 
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or  shotgun.     Guns,  however,  are  now  generally    Percentage  of  seals 

lost, 

employed  by  the  hunters.     Many  persons  who 

.have  had  opportunities  for  acquiring  information 
on  this  question  by  conference  with  pelagic 
sealers,  Indian  and  white,  or  from  other  sources, 

■have  declared  that  the  loss  is  very  much  greater, 
putting  the  number  of  seals  lost  to  those  recov- 
ered as  five  to  one  or  ten  to  one,  or  even  highei*. 

sin  the  absence  of  more  certain  knowledge,  it 
is  our  judgment,  based  on  the  best  information 

;  available,  that  such  estimates  are  exaggerated, 
but  there  can  be  no  doubt  that  the  loss  from  this 
source  is  real  and  serious,  and  that  it  must  be 
taken  into  account  in  any  estimate  of  the  effects 

.  of  pelagic  sealing. 

Pelagic  sealing  as  an  industry  is  of  recent    Growth  of  pelagic 

sealing, 

.origin,  and  may  be  said  to  date  from  1879.  In 
,1880,  according  to  the  official  report  of  the 
Canadian  Minister  of  Marine  and  Fisheries, 
7  vessels  and  213  men  were  engaged  in  pelagic 
sealing  in  the  North  Pacific,  securing  13,600 
/skins,  valued  at  $163,200.  The  same  authority 
states  that  in  1886,  20  vessels  and  459  men 
secured  38,907  skins,  valued  at  $389,070.  In 
1891  the  number  of  United  States  and  Canadian 
vessels  had  increased  to  over  100  :  upwards  of 
2,000  men  were  engaged,  and  more  than  62,000 
skins  were  secured. 
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Growth  of  pelagic      Thus  it  appears  that  for  ten  years  after  the 

Alaska  purchase  the  fur-seals  of  the  Pribilof  Is- 
lands were  practically  undisturbed  in  passing  to 
and  from  their  breeding  grounds;  that  in  1879,  7 
vessels  and  213  men  attacked  them  in  the  sea 
along  the  Northwest  Coast,  securing  13,600 
skins  ;  that  the  industry  proved  so  remunerative 
that  in  twelve  years  the  number  of  vessels  had  in- 
creased from  7  to  over  100;  the  men  from  213  to 
upwards  of  2,000,  and  the  skins  secured  from 
13,600  to  more  than  62,000  !  One  of  the  effects 
of  this  slaughter  was  the  appearance  on  the 
rookeries  upon  the  islands  of  thousands  upon 
thousands  of  dead  pups,  starvation  resulting  from 
the  loss  of  their  mothers  who  went  out  in  search 
of  food  but  never  returned.  A  glance  upon  the 
chart,  showing  the  location  of  the  sealing  schoon- 
ers when  warned  out  of  the  sea  by  Government 
« vessels  will  throw  much  light  on  the  wholesale, 
not  to  say  inhuman,  destruction  of  young  sealsi 

Comparison  of      Finally,  in  comparing  the  operation  of  taking 

sealing  on  land  and  ,  ,        n       .,i  i       •  t  -i    •      •  ,        , 

at  sea.  scals  on  land  with  pelagic  sealing,  it  is  important 

to  observe  that  in  the  latter  there  is  no  possible 
way  in  which  the  number  of  seals  taken  can  be 
controlled.  While  limitations  of  time  and  place 
might  restrict  the  number  captured  by  one 
hunter,  increase  in  the  number  of  hunters,  which 
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it  is'  practically  impossible  to  prevent,   would     Comparis^on  of 

,    •    , .  1       1  •  A     .sealing  on  land   and . 

quickly  render  such  restriction  valueless.     A  sat  sea.  ...j 

long  as  hunting  was  profitable  it  would  be  fol-j 
lowed,  and  the  profit  considered  would  be  that. 
which  is  immediate...  Hundreds  of  schooners: 
under  private  direction  would  have  little  thought. 
of  the  good  of  the  many,  and  the  effort  of  every  '  a  .- 
individual  would  be  to  take  as  many  seals  as.  .  .  . 

possible  during  the  season,  regardless  of  sex,  age,, 
or  condition,  for  next  year  there  may  be  no  seals 
to  take.  J 

,  Either  pelagic  sealing  or  killing  on  land  must 
bear  the  responsibility  for  the  decadence  in  seal 
life  which  has  taken  place  during  the  last  few 
years,  and   this  decadence  is  known    to   have; 
occurred  contemporaneously  with  the  develop-, 
ment  of  pelagic  sealing  from  a  comparatively  „-. :_:::- rio"     r 
trifling  industry  (practised  mostly  by  Indians., 
and  confined  almost  entirely  to  the  North  Pacific, 
coast)  to  its  present  magnitude,  such  that,  despitei 
the  presence  of  a  considerable  fleet  of  vessels  of 
both  the  United  States  and  Great  Britain  patrol--, 
ling  Bering  Sea  to  declare  it  unlawful  and  to       ' 
arrest  those  engaged  in  it,  a  pelagic  catch  of 
over  sixty  thousand  seals  w^as  had  in  a  single 
season.     In  view  of  this  fact,  and  of  the  careful    Decrease  of  herd 

caused      by     pelagic 

coinparison  which   we  have  made  of  the  two  sealing. 
methods  of  taking  sfeals,  on  land  and  at  sea,  aiid 
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Decrease  of  herd  of  their  effects  on  the  seal  herd,  we  feel  justified 

caused    by     pelagic  .       ■,      ■,      , 

seaUng.  in  declaring  our  belief  that  the  great  diminution 

in  the  number  ot  seals  on  and  frequenting  the 
Pribilof  Islands,  which  has  been  observed  during 
the  past  few  years,  must  be  attributed  to  the  evil 
effects  of  pelagic  sealing. 
Prohibition  of      Having  found  the  source  of  the  evil,  it  is  easy 

pelagic  sealing  neces-  ,       _    ,  .         ,1  ,  mi  •       •      i 

sary.  to  determine  the  remedy,     ihe  principal  meas- 

ure necessary  for  the  protection  and  preservation 
of  seal  life  in  Bering  Sea  is  one  which  must  prac- 
tically prohibit  pelagic  sealing.  Argument  on 
this  point  is  unnecessary  if  we  have  succeeded 
in  establishing  the  propositions  already  laid  down 
in  this  report.  It  may  be  worth  while,  however, 
to  refer  briefly  to  one  or  two  plans,  restrictive  as 
to  time  and  place,  which  have  been  offered  as  a 
Limited  protection  solutioii  of  this  problem.    It  is  evident  that  any 

scheme  that  contemplates  continued  license  to 
pelagic  sea^ling,  even  in  a  much  restricted  form, 
is  not  the  logical  outcome  of  the  facts  and  cir- 
cumstances as  they  exist  to-day,  and  must  fall 
short  of  accomplishing  the  desired  result. 
A  zone  of  prohibi-      Amone^  othor  plans  that  have  been  su^rsrested, 

tion  inadequate.  ox  00 

is  the  establishment  of  a  zone  surrounding  the 
islands  outside  of  which  pelagic  sealing  might  be 
allowed  and  inside  of  Vv^hich  no  sealing  vessels 
should  be  permitted  to  go.  This  plan  has  the 
advantage   of  being    satisfactory,   if    properly 
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executed.    If  the  radius  of  this  protected  area  is    A  zone  of  proMbi- 

.  -  ,       .  r»        1       •     *^°"  inadequate, 

great  enough  to  insure  the  exclusion  oi  pelagic 
sealers  from  Bering  Sea  and  the  North  Pacific 
Ocean  it  would  be  entirely  acceptable.  But 
when  a  radius  of  ten  miles  or  of  thirty  or  even 
fifty  miles  is  suggested,  the  impression  is  strong 
that  such  a  proposition  is  not  intended  to  be  seri- 
ously considered.  An  examination  of  the  chart 
showing  the  location  of  sealers  when  warned 
in  the  summer  of  1891  will  show  that  they  are 
widely  distributed.  On  the  occasion  of  our  visit 
to  the  Pribilof  Islands  in  July  and  August  of  that 
year  seals  appeared  in  considerable  numbers 
while  we  were  from  one  hundred  and  fifty  to  one 
hundred  and  seventy -five  miles  from  the  islands, 
and  many  were  seen  up  to  the  time  of  our  reach- 
ing the  islands. 

The  possibility  of  properly  executing:  any  pro-    Discrimination  'by 

^  ./rrj  ir>        J  r        pelagic    sealers     im- 

posed  scheme  of  protection  must  also  have  great  possible, 
weight  in  determining  its  value.  For  instance, 
a  proposal  to  permit  pelagic  sealing  with  the  con- 
dition that  only  barren  females  were  to  be  hunted 
and  killed  would  be  quite  free  from  objection, 
for  if  all  such  were  destroyed  the  herd  would 
not  suffer.  But  the  absurdity  of  such  a  proposi- 
tion is  at  once  evident  to  all  who  are  familiar 
with  the  elements  of  the  problem.    The  difficulty 
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.Impossible    toil!  maintaining  a  protected  zone  aboujb  the  is- 

maintjiin  a  zone. 

lands,  the  radius  of  which  shall  be  comparatively 
small,  will  be  clear  to  all  who  know  the  condi-^ 
tions  prevailing  in  that  part  of  the  world.    There 
is  almost  constant  cloudiness  and  dense  fog,  and 
it  is  difficult  for  a  vessel  to  know  her  own  loca-; 
tion  within  reasonable  limits  after  having  cruised 
about  for  a  short  time.     The  margin  of  uncer- . 
tainty  would  be  nearly  as  wide  as  the  zone  itself. 
Often  the  navigator  receives  his  first  information 
regarding  the  nearness  to  the  islands  by  hearing 
the  cries  of  the  seals  on  the  rookeries,  which  he 
can  not  see.       Under  such  circumstances  few 
.    arrests  would  be  made  of  trespassing  vessels  that 
could  not  make  a  plausible  plea  in  self-defense.. 
In  most  cases  it  would  be  difficult  to  prove  that 
the  sealer  was  actually  within  the  forbidden  area. 
\  A  dose  season.       .^  A  more  reasonable  proposition  is  that  involving 

a  close  time.  A  regulation  fixing  dates  between 
which  pelagic  sealing  would  be  everywhere  for- 
bidden would  be  of  easy  execution  compared 

But  it  must  prac-  with  the  zonal  restrictions.      But,  as  already 

stated,  to  be  of  value  it  must  be  of  such  a  nature, 
as  to  practically  prohibit  the  taking  pf  seals  at: 
sea.  . 

other  remedies  of      Other  remedies  have  been  proposed,  but  wheii 

examined  they  are  found  to  have  the  vital  defec.t 
of  licensing  or  legitimatizing  the  evil  practice 
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which  has  already  resulted  so  disastrously,  and '   otter  remedies  of 

^  no  ayail.      •       * 

without  any  adequate  means  of  controlling  the 

magnitude  of  its  developments.       In  short,  if 

we  do  not  wish  the  history  of  the  fur-seal  in    ^ 

Bering  Sea  to  be  a  repetition  of  that  of  the 

rookeries  of  the  Southern  Ocean  and  of  other 

localities  where  seals  once  flourished,  measures 

adequate  to  the  existing  evil,  heroic,  if  need  be, 

must  be  adopted.     In  1889.  Prof.  W.  H.  Flower,     Prof,    w,    H. 

Flower. 

director  of  the  Natural  History  Museum,  Lon- 
don, wrote  as  follows,  after  referring  to  the  total 
annihilation  of  the  rookeries  of  the  south  seas  : 
;'*  Owing  to  the  ruthless  and  indiscriminate 
slaughter  carried  on  by  ignorant  and  lawless  seal- 
ersregardless  of  everything  but  immediate  profit," 
he  says,  "  The  only  spot  in  the  world  where 
fur-seals  are  now  found  in  their  original  or  even 
increased  numbers  is  the  Pribilof  group,  a  cir- 
cumstance entirely  owing  to  the  rigid  enforce- 
ment of  the  wise  regulations  of  the  Alaska  Com- 
mercial Company,  which  are  based  on  a  thorough 
knowledge  of  the  habits  of  the  animals.  But  for 
this  the  fur-seal  might  before  now  have  been 
added  to  the  long  list  of  animals  exterminated 
from  the  earth  by  the  hand  of  man." 

■:.    Less  than  three  years  have  elapsed,  and  the     Progress  of  exter- 
mination. 

catastrophe  here  hinted  at  is  well  under  way. 
Its  progress  can  be  arrested  only,  we  believe,  by 
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Progress  of  exter-  the  acceptance  of  the  principles  stated  above, 

mmation.  ■■■  *■  ^ 

which  are  the  logical  deductions  from  established 
facts. 

roSeries^    ^"    ^^^      ^^  ^^^  ^®  worth  while  to  add  that  the  sug- 
gestion has  been  made  that  the  decrease  in  the 
number  of  seals  is  due  to  piratical  raids  upon  the 
islands  themselves  during  the  breeding  season. 
Comparison  of      While  it  IS  unquestionablv  truo  that  such  raids 

raiQs     and     pelagic  ^  -^ 

,seaUng.,     ,  have  Occasionally  occurred  during  the  past,  and 

that  some  skins  have  been  obtained  in  that  way, 
the  number  of  these  is  so  trifling  in  comparison 
with  the  annual  pelagic  catch  as  not  to  affect  in 
any  way  the  question  under  consideration.  It  is 
also  difficult  for  one  familiar  with  the  rookeries 
and  the  habits  of  the  seal  to  conceive  of  a  raid 
being  made  without  its  becoming  known  to  the 
oflScers  in  charge  of  the  operations  upon  the 
islands.  The  ''  raid  theory,"  therefore,  may  be 
dismissed  as  unworthy,  in  our  judgment,  of 
serious  consideration. 
Recommendation      In  addition  to  the  establishment  of  such  regu- 

as  to  management  of 

islands.  lations    as  would    practically  suppress    pelagic 

sealing,  it  is  strongly  recommended  that  killing 
on  the  islands  be  subjected  to  somewhat  more 
strict  and  competent  supervision.  While  it  is 
not  believed  that  any  serious  consequences  have 
resulted  from  looseness  in  this  respect,  the  inter- 
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ests  involved  are  so  important,   and   in  some    Recommendation 

as  to  management  of 

respects  so  complicated,,  that  too  much  care  can  islands. 
not  be  given  to  the  selection  of  the  proper 
persons  to  be  intrusted  with  their  conservation. 
The  practice  of  frequent  changes  in  the  Govern- 
ment agents  is  deplorable.  They  should  be  so 
familiar  through  association  and  observation  with 
the  appearance  of  the  various  rookeries  as  to  be 
the  first  to  notice  any  changes  which  may  take 
place.  They  will  thus  be  enabled  to  determine 
annually  the  number  of  seals  which  may  be 
taken  with  safety  and  from  what  rookeries, 
whether  the  driving  is  properly  conducted,  etc., 
and  their  whole  efforts  should  be  directed  to  the 
preservation  of  the  seal  herd  in  its  normal  con-  ^ 

dition. 

SUMM  A  RY.  Conclusions. 

The  number  of  seals  frequenting  the  Pribilof    Seals  have  de- 

^  creased. 

Islands  has  greatly  diminished  during  the  past 
few  years. 

Proofs. — The  physical  condition  of  the  rook- 
eries and  the  testimony  of  natives  and  of  Govern- 
ment officers  and  Company  agents  who  have 
resided  upon  the  islands  for  many  years. 

The  decrease  in  the  number  of  seals  is  the    Decrease  caused  by 

pelagic  sealing, 

result  of  the  evil  effects  of  pelagic  sealing. 
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Proofs. — The  seal  is  polygamous  ;  many  males 
may  be  killed  without  injury  to  the  reproductive 
forces,  but  no  females,  except  the  barren.  Kill- 
ing on  land  may  be  and  is  selective  ;  no  females 
are  killed.  Pelagic  sealing  is  not  and  can  not  be 
selective  ;  a  majority  of  seals  killed  are  females. 
The  presence  of  dead  pups  in  great  numbers  on 
the  rookeries  last  year  proves  that  their  mothers 
had  been  killed  at  sea  while  in  search  of  food. 
Thus,  for  nearly  every  skin  taken  two  seals  were 
killed,  to  say  nothing  of  wastefulness  through 
failure  to  recover  seals  shot  at  sea. 

There  is  no  evidence  of  a  lack  of  virile  males 
on  the  rookeries, 
fim^^^^^    P^^^sic      Remedy. — The  suppression  of  pelagic  sealing. 

When  this  is  secured,  the  Government,  insist- 
ing on  a  strict  enforcement  of  its  regulations 
through  the  agency  of  responsible  and  compe- 
tent officers,  can  render  this  industry,  so  impor- 

« 

tant  and  valuable  to  all  the  civilized  world,  as 
nearly  perpetual  as  it  is  possible  for  man  to 
determine. 

Thomas  C.  Mendenhall. 
o^  C.  Hart  Merriam. 

Washington,  Ajpril  15,  1892. 


07 


Appendix  A. 


SEAIiS  SINK  "WHEN  KILLED  IN  THE  WATER. 

It  is  well  known  that  seals  in  general  sink 
when  killed  in  the  water.  To  prevent  the  loss 
of  such  seals  various  devices  are  employed.  In 
the  Newfoundland  and  Labrador  seal  fisheries  the  Hair-seals, 
great  majority  of  the  seals  killed  are  taken  on  the 
ice,  but  some  are  shot  in  the  water.  In  order 
to  secure  the  latter,  each  hunter  is  provided  with 
a  reel  of  stout  cord,  to  which  is  attached  a  lead 
weight  bearing  several  large  hooks.  When  a  seal 
has  been  shot,  the  hunter  holds  the  coil  of  loose 
cord  in  one  hand,  and  swings  the  weight  with 
the  other  until  it  attains  sufficient  momentum, 
when  he  lets  it  fly  in  the  direction  of  the  seal, 
hoping  to  overreach  the  animal,  in  which  case  the 
lead  weight  carries  the  hooks  rapidly  downward 
on  the  far  side  of  the  seal.  By  means  of  a  strong 
pull  on  the  cord,  the  hooks  are  made  to  take 
hold  of  the  seal  and  he  is  drawn  in. 

In  the  Nor  oh  Pacific,  the  pelagic  sealers  are    Fur-seals, 
provided  with  slender  poles,  each  bearing  an 
iron  hook  at  one  end,  with  which  they  secure 
many  seals  that  have  begun  to  sink.     In  order 
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Fur-seals.  to  usG  this  pole,  the  hunter  in  his  boat  approaches 

the  seal  to  within  shotgun  range  ;  after  firing, 
the  oarsman  propels  the  boat  rapidly  to  the  spot, 
thus  enabling  the  hunter  in  an  uncertain  per- 
centage of  cases  to  reach  the  seal  with  his  gatf. 

Hair-seals.  Mr.  Hinckelmann,  Royal  Superintendent  of 

Fisheries,  in  an  article  entitled  "Injuries  to  the 
Fisheries  in  the  Baltic  by  Seals,"  states  :  "  The 
seal  when  mortally  wounded  invariably  sinks 
to  the  bottom,  where,  at  least  in  deep  water,  it 
can  not  be  reached.  .  .  .  The  huntsman  can 
only  in  very  rare  cases  prove  that  his  shot  has 
been  successful,  as  the  dead  seal  can  not  be  taken 
from  the  surface  of  the  water,  but  sinks  to  the 
bottom."  (Translated  in  Bull.  U.  S.  Fish  Com- 
mission, Vol.  VII,  for  1887-1889,  p.  81.) 

Antarctic  fur-seals.      Captain  Musgrave,  who  was  shipwrecked  on 

the  Auckland  Islands,  and  for  a  year  and  a  half 
subsisted  largely  on  the  flesh  of  seals  and  sea-lions, 
states  :  ''When  they  are  killed  in  the  water  they 
sink  like  a  stone."  (Quoted  by  R.  A.  A.  Sherrin 
in  "Handbook  of  the  Fisheries  of  New  Zealand," 
1886,  p.  248.) 

Hair-seals.  Payer   and   Copeland   m   their    account    of 

"  Hunting  and  Animal  Life  in  East  Greenland," 
state  respecting  seals  :  "  When  dead  they  sink 
very  quickly."  (The  Zoologist,  No.  124,  1876, 
p.  4744.) 
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Robert  Warren,  in  a  note  in  The  Zoologist  for  Hair-seais. 
1880  (3rd  series,  Yol.  lY,  pp.  358-359)  states 
that  a  gray  seal  [Halichoerus  gryphus)  was  shot  in 
Killala  Bay  while  in  the  act  of  devouring  a  fine 
salmon.  "  On  receiving  the  ball  through  the 
hinder  part  of  his  head,  he  sunk  out  of  sight,  but 
was  thrown  ashore  by  the  next  tide,  and  even 
then  retained  a  part  of  the  salmon  between  his 
jaws." 

The  reason  seals  in  general  sink  when  killed  iteason  seals  sink. 
in  the  water  is  that  the  specific  gravity  of  their 
flesh  and  bones  collectively  is  considerably 
greater  than  that  of  water,  while  the  specific 
gravity  of  the  layer  of  fat  beneath  the  skin  is 
less  than  that  of  water.  This  layer  of  blubber 
is  much  thicker  in  the  hair-seals  than  in  the  fur- 
seals,  but  is  not  thick  enough  to  float  the  body ; 
consequently,  even  the  hair-seals  sink  when 
killed  at  sea.  It  is  true  that  a  certain  percent- 
age of  seals  killed  in  the  water  float  long  enough 
to  be  recovered.  Such  seals,  as  a  rule,  are  shot 
through  the  lungs,  permitting  enough  air  to 
escape  from  the  lungs  into  the  body  cavity  and 
wounded  tissues  to  cause  them  to  float.  Pelagic 
sealers  admit  that  seals  shot  in  the  head,  when 
the  rest  of  the  body  is  under  water,  are  almost 
certain  to  sink  before  they  can  be  reached. 
[315]  2  c 


Appendix  B. 


DATES  OF  ARRIVALS  OF  FUR-SEALS  AT  PRIBILOF 

ISLANDS,  1871-1891. 

First  arrival  of  hulls,  cotvs,  and  pups  at  St.  Paul  Island,  Bering  Sea, 
1872-1891,  inclusive  {from  the  official  record). 


Year. 

Bulls. 

Cows. 

Pups. 

1872 

May 

13 

June      3 

1 
June    13 

1873 

Apr. 

24 

8 

25 

1874 

23 

May     24 

fll 

1875 

28 

June      7 

10 

1876 

May 

3 

5 

No  record. 

1877 

17 

May     25 

May     29 

1878 

6 

June      8 

No  record. 

1879 

Apr. 

29 

16 

June    18 

1880 

30 

No  record* 

10 

1881 

May 

5 

June      8 

12 

1882 

26 

No  record.* 

No  record. 

1883 

May 

6 

do. 

do. 

1884 

Apr. 

30 

do. 

do. 

1885 

27 

do. 

do. 

1886 

16 

do. 

do. 

1887 

May 

1 

do. 

do. 

1888 

1 

do. 

May     21 

1889 

3 

June  :j:io 

June  JIO 

1890 

Apr. 

28 

6 

10 

1891 

May 

1 

11 

13 

*  On  June  21  rookeries  rapidly  filling  up. 
f  "Arriving  in  fair  numbers." 
X  "  Gl-ood  many  reported." 


[315] 
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First  arrival  of  hulls,  cows,  and  pups  at  St.  George  Island,  Berina 
Sea,  1871-1891,  inclusive  {from  the  official  record). 


Year. 

Bulls. 

Cows. 

Pups. 

18Y1 

May 

4 

No  record. 

No  record. 

1872 

6 

do. 

do. 

1873 

10 

do. 

do. 

1874 

1 

June      7 

June      7 

1875 

Apr. 

26 

9 

No  record. 

1876 

Feb. 

15* 

13 

do. 

1877 

May 

8 

8 

do. 

1878 

10 

No  record. 

do. 

1879 

10 

June      9 

do. 

1880 

1 

No  record. 

do. 

1881 

6 

June      9 

June      9 

1882 

2 

9 

11 

1883 

7 

6 

6 

1884 

4 

7 

10 

1885 

Apr. 

29 

1 

No  record. 

1886 

May 

4 

8 

June      8 

1887 

7 

No  record. 

No  record. 

1888 

8 

•  •  •• 

May     31 

1889 

5 

May     31 

No  record. 

1890 

A 

pr. 

26 

No  record. 

do. 

1891 

1 

May 

5 

June      3 

June    10 

*  Large  numbers  in  water. 
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YOUNG  SEALS  ARE  BORN  ON  LAND  OR  ICE;  DO  NOT 
SWIM  AT  FIRST,  AND  CAN  NOT  NURSE  IN  THE 
WATER. 

No  species  of  seal  in  any  part  of  tlie  world    ^n  seals  born  on 

land  or  ice. 

gives  birth  to  its  young  in  the  water,  either 
among  the  sea-bears  and  sea-lions  (Otariidw)  or 
among  the  true  seals  {Phocidce).  In  the  great 
majority  of  species  the  young  are  brought  forth 
on  rocks  along  the  shore,  but  in  a  few  kinds  of 
hair-seals,  notably  the  harps  and  hoods,  they  are 
born  on  the  ice  floes  of  the  far  north. 

Not  only  are  all  kinds  of  seals  born  on  land  (or    Nursing  impossible 

in  water. 

ice),  but  they  remain  there  while  nursing,  for 
seals  can  not  suckle  their  young  in  the  sea ;  the 
young  are  unable  to  hold  their  breath  long,  and 
would  drown  if  they  attempted  to  nurse  in  the 
water. 

However  strange  it  may  seem  to  those  unfa-    Young  seals  dread 

the  water. 

miliar  with  the  facts,  all  young  seals  are  afraid  of 
the  water  at  first  and  enter  itwithgreat  reluctance. 
At  the  island  of  St.  Paul,  in  August,  we  have  seen 
mother  seals  take  their  young  by  the  skin  of  the 
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Young  seals  dread  back  and  carrv  them  out  into  the  water,  much 

the  water.  *" 

against  the  will  of  the  young,  and  have  seen  this 
repeated  several  times  before  the  young  were 
permitted  to  land,  which  they  did  in  a  state  of 
great  excitement  and  fatigue.  Captain  Bryant, 
who  spent  many  years  at  the  Pribilof  Islands 
as  chief  Government  agent,  states  :  "  It  seems 
strange  that  an  animal  like  this,  born  to  live  in 
the  water  for  the  greater  portion  of  its  life,  should 
be  at  first  helpless  in  what  seems  to  be  its  natural 
element,  yet  these  young  seals  if  put  into  it  be- 
fore they  are  five  or  six  weeks  old  will  drown  as 
quickly  as  a  young  chicken.  They  are  somewhat 
slow,  too,  in  learning  to  swim,  using  at  first  only 
the  fore  flippers,  carrying  the  hind  ones  rigidly 
extended  and  partially  above  water.  As  soon  as 
they  are  able  to  swim  (usually  about  the  last 
week  of  August)  they  move  from  the  breeding- 
places  on  the  exposed  points  and  headlands  to 
the  coves  and  bays,  where  they  are  sheltered 
from  the  heavy  surf,  and  where  there  are  low 
sand  beaches."  (Bryant  in  Allen's  Pinnipeds, 
.1880,  p.  387.) 

Captain  Musgrave,  who  was  shipwrecked  on 
the  Auckland  Isles  for  more  than  a  year  and  a 
half,  has  published  some  important  notes  respect- 
ing the  sea-lions  of  tliose  islands.  Concerning 
the  young,  he  states  :    "  It  might  be  supposed 
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that   these   animals,  even   when   young,  would    Young  seals  dread 

the  water. 

readily  go  into  the  water — that  being  one  of  their 
natural  instincts,  but,  strange  to  say,  such  is  not 
the  case :  it  is  only  with  the  greatest  difficulty 
and  a  wonderful  display  of  patience,  that  the 
mother  succeeds  in  getting  her  young  in  for  the 
first  time.  I  have  known  a  cow  to  be  three  days 
getting  her  calves  down  half  a  mile  and  into  the 
water,  and,  what  is  most  surprising  of  all,  it  can 
not  swim  when  it  is  in  the  water." 
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NATTJBAIi   ENEMIES. 

The  only  important  enemy  of  the  fur-seal  The  killer- whale. 
known  to  man  is  the  killer- whale  {Orca  gladia- 
tor). These  killers  visit  the  islands  on  their  way 
north  about  the  end  of  April,  and  return  in  Sep- 
tember, In  the  fall  they  hug  the  shore,  keeping 
in  the  kelp  or  moving  about  the  rocks  as  near 
inshore  as  they  find  sufficient  water  to  float  in. 
They  are  sometim_es  seen  in  squads  circling 
round  and  round  the  islands,  catching  young 
pups  by  dozens.  At  first  the  pups  are  said  to 
pay  no  attention  to  the  enemy,  sometimes  swim- 
ming right  into  the  killer's  mouth,  but  before  the 
end  of  the  season  they  learn  what  the  presence 
of  the  killer  means,  and  rush  out  of  the  water 
and  up  on  the  rocks  whenever  one  comes  near 
shore.  The  killers  generally  arrive  early  in 
September,  and  remain  as  long  as  the  pups  stay, 
which  is  usually  until  the  latter  part  of  Novem- 
ber, 
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FOOD    OF    THE    FTJR-SEAL. 

CONTENTS    OE   STOMACHS     OF    FUK-SEALS    lULLED   AT 

THE   TRIBILOF   ISLANDS. 

August  1-3,  1891. 
One  hundred  and  eighteen  stomachs  of  fur-    Examination 

^  ^  made  on  Pribilof  Is- 

seals   were    examined    jointly   by   the    United  lands. 
States  and  British  Bering  Sea  Commissioners  at 
St.  Paul  and  St.   George  Islands,  August  1  and 
August  3,  1891,  with  the  following  results  : 

All  the  stomachs  were  opened   immediately    Contents     of 

stomachs. 

after  the  seals  were  killed.  Ninety-three  out  of 
the  one  hundred  and  eighteen  were  empty, 
except  for  the  presence  of  a  little  mucus,  bile, 
frothy  slime,  dark  brownish  blood,  and  parasitic 
worms.  Blood  in  some  form  was  present  in  fiye 
stomachs,  and  nematode  worms  about  three 
inches  in  length  were  found  in  most  of  the 
stomachs  opened. 

Twenty  contained  pebbles,  or  pebbles  and 
beach-worn  shells,  either  alone  or  in  connection 
with  other  contents,  the  quantity  varying  from 
a  single  small  pebble  to  a  handful. 
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Contents     of     Four  coutaiued  beaks  of  squid  or  cuttlefish 

stomachs, 

(identified  by  Dr.  William  H.  Dall  as  probably 
Gonatus  fabricii),  of  which  three  sets  were  in  one 
stomach,  two  sets  in  another,  and  one  each  in 
the  remaining  two. 

Two  contained  fish  bones,  of  which  one  con- 
sisted of  the  vertebrae  and  a  few  other  bones  of 
a  cod  [Gaddus  morrhua) ;  the  other  the  ear 
bones  of  a  similar  fish. 

One  contained  a  large  Isopod  crustacean 
(identified  by  Prof.  Sidney  I.  Smith  as  "  appar- 
ently a  species  of  Bocinela,  a  genus  very  close  to 
^ga.") 

One  contained  a  small  bit  of  kelp. 

CONTENTS     OF     STOMACHS     OF      FUR-SEALS     KILLED 
IN   THE   NORTH   PACIFIC   OCEAN. 

April  22-May  1,  1892. 
Examination  made      The   stomachs   of    104    fur-scals    killed    by 

at  Washington,  D.  C.  ^ 

pelagic  sealers  in  the  North  Pacific  off  south- 
eastern Alaska,  April  22-May  1,  1892,  between 
latitude  56°  45'  and  58°  58',  and  mostly  sixty 
to  eighty  miles  from  shore,  were  examined  by 
the  naturalist  of  the  United  States  Fish  Cora- 
mission  steamer  Albatross.  Of  the  1 04  stomachs, 
67,  or  64.4  per  cent,  were  empty.  Of  the  remain- 
ing 37,  30  contained  37  fishes  and  18  contained 
728  squids  or  cuttlefish. 
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Most  of  the  stomachs  containing    food  have    Contents     of 

^  stomachs. 

been  submitted  to  us  for  examination,  and  the 
fishes  have  been  identified  by  Dr.  Tarleton  H. 
Bean,  Ichthyologist  of  the  United  States  Fish 
Commission. 

Of  the  30  containing  fishes,  15  contained  red 
rock  fish  or  rock  cod  [Sebastichthys,  5  of  which 
were  found  in  1  stomach,  making  19  in  all),  2 
contained  salmon,  2  pollock  {Pollachius  chalco- 
grammus),  2  ling,  1  stickleback  {Gasterosteus 
cataphr  actus),  and  9  small  fishes  too  much  digested 
to  admit  of  ready  identification.  Two  contained 
pebbles,  and  several  intestinal  worms. 

Although  squids  were  found  in  only  18  of  the 
37  stomachs  containing  food,  a  large  number 
were  generally  found  in  each  stomach — as  many 
as  419  beaks  in  one  instance,  and  319  in  another. 
In  all,  1,456  beaks,  representing  728  squids, 
were  found  in  the  18  stomachs,  an  average  of 
40|^  to  each  seal.  Owing  to  the  small  size  of  the 
individual  beaks,  particularly  those  of  the 
younger  squids,  many  were  probably  lost  in 
emptying  and  transferring  the  stomach  contents, 
so  that  the  number  here  given  is  certainly  below 
the  number  originally  contained. 
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Conclusion  as  to      The  examination  of  tliese  stomachs  shows  that 

the  fur-seals  are  chiefly  surface  feeders,  the  only 
food  found  from  moderate  depths  being  the  red 
rock  fish  or  rock  cod  (Sebastichthys),  of  which  all 
the  specimens  obtained  belong  to  a  species  of 
whose  haunts  and  habits  nothing  is  known. 

Note. — Appendix  E,  on  the  food  of  the  fur- 
seal,  has  been  completed  since  the  foregoing 
report  and  Appendices  A  to  D  were  written. 

Thomas  C.  Mendenhall. 
C.  Hakt  Merriam. 

Washington,  D.  C,  Jime  30,  1892. 
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COUNTER  CASE 


OF 


THE    UNITED    STATES. 


INTRODUCTION. 

Pursuant  to  Article  IV  of  the  Treaty  of  Ar-  counter  Case, 
bitration  of  1892,  between  the  United  States 
and  Great  Britain,  the  Agent  of  the  United  States 
herewith  presents  to  the  Tribunal  of  Arbitration 
the  Counter  Case  of  his  Government,  accom- 
panied by  certain  additional  documents,  corre- 
spondence, and  evidence,  in  reply  to  the  Printed 
Case,  documents,  correspondence,  and  evidence 
heretofore  submitted  by  Great  Britain. 

The  United  States  conceive  it  to  be  the  main 
object  of  the  Counter  Cases  to  present  matter  in 
rebuttal  of  such  points  raised  by  the  Cases  as 
have  not  already  been  sufficiently  dealt  with,  and 
could  not  reasonably  have  been  so  dealt  with, 
therein.  They  do  not,  therefore,  regard  them- 
selves as  now  called  upon  to  traverse  all  the  posi 
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Object  of  same      tioDs  maintained  by  Great  Britain  in  its  Printed 

Case,  and,  where  any  of  such  positions  not  dis- 
cussed or  refuted  herein  are  at  variance  with  those 
assumed  by  the  United  States  in  their  Printed 
Case,  the  Tribunal  is  respectfully  referred  to  that 
document  for  a  sufficient  expression  of  their 
views  concerning  the  matters  in  controversy. 

The  United  States  will  deal  more  fully  and 
at  later  stages  of  this  controversy,  through  the 
printed  and  oral  arguments  of  their  Counsel,  with 
all  m.atters  requiring  argumentative  discussion. 

Original     Britisii      On  the  5th  day  of  September,  1892,  the  Agent 

Case  and  supplement.  , 

of  the  United  States  received  from  the  Agent  of 
Her  Britannic  Majesty  copies  of  the  Printed  Case 
of  Great  Britain.  The  United  States  considered 
that  the  Case  thus  presented  was  not  a  full  com- 
pliance with  the  terms  of  the  Treaty.  A  diplo- 
matic correspondence  between  the  two  Govern- 
ments followed,  in  which  the  position  of  the 
United  States  in  regard  to  this  matter  was  fully 
set  forth,^  and,  as  a  result  of  this  correspondence. 
Her  Majesty's  Government  delivered  to  the  Agent 
of  the  United  States  and  to  the  Arbitrators  the 
Report  of  its  Bering*  Sea  Commission,  accompa- 
nied by  the  Statement  that  the  Government  of 
the  United  Stales  was  at  liberty  to  treat  this 
Keport  as  a  part  of  the  British  Case.    The  United 

1  ]*6st,  p.  139. 
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States  have  accordingly  notified  Her  Majesty's    Original     British 

Case  and  supplement. 

Government  that  they  regard  the  Case  first  pre- 
sented and  the  above  Report,  taken  together,  as 
the  whole  of  the  British  Case,  and  that  no  further 
opportunity  is  afforded  under  the  Treaty  for  the 
introduction  of  matter  not  properly  in  reply  to 
the  Case  of  the  United  States.^ 

For  the  sake  of  more  convenient  reference 
the  term  '*  British  Case,"  when  standing  alone, 
will  refei'  to  that  portion  of  the  same  first  pre- 
sented. The  term  "  Report  ^' will  refer  to  the 
portion  last  presented,  consisting  of  the  Report 
aforesaid. 

1  Post,  p.  147. 
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PART     FIRST. 

REPLY  THE   UNITED    STATES    TO    THE 

BRITISH   CASE    FIRST   PRESENTED. 


THE  TRUE  ISSUES  IN  THE  PRESENT  CONTROVERSY. 

It  appears,  from  an  examination  of  the  British     Difference  of  views 

^  1     ,1  T    1  .•  1  1  as  to  object  of  Arbi- 

Lase  and  the  diplomatic  correspondence  above  tration. 
referred  to,  that  a  different  opinion  is  entertained 
by  the  two  Governments  as  to  the  object  and 
scope  of  the  present  Arbitration.  That  Case  is 
devoted  almost  exclusively  to  showing  that  the 
Government  of  the  United  States  is  not  entitled 
to  exercise  territorial  jurisdiction  over  the  waters 
of  Bering  Sea  or  to  exclude  therefrom  the  vessels 
of  other  nations.  On  the  other  hand,  the  Case  of 
the  United  States  makes  it  plain  that  the  main 
object  had  in  view  by  the  latter  Government  is 
the  protection  and  preservation  of  the  seal  herd 
which  has  its  home  on  the  Pribilof  Islands. 

The  distinction  between  the  right  of  general     Protection  of  seals 
and  exclusive  jurisdiction  over  iJenng  bea  j}nd  Arbitration. 
the  right  to  protect  the  seals  from  extermination 
is  wide  and  obvious.    In  order,  therefore,  to  show 
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Protection  of  seals  that  the  latter,  and  not  the  former,  is  the  main 

the   main    object   of 

Arbitration.  question  before  the  Tribunal,  the  Agent  of  the 

United  States  deems  it  proper  to  place  clearly 
before  it  some  important  considerations  touching 
the  manner  in  which  the  controversy  resulting 
in  the  Treaty  of  Arbitration  arose,  and  to  indi- 
cate what  have  at  all  times  been  regarded  by 
the  United  States  as  the  essential  issues. 
Origin  of  jurisdic-      The  diplomatic  correspondence  shows  that  as 

tional  controversy. 

early  as  the  year  1887  the  United  States  claimed 
a  property  interest  in  the  seals  of  the  Pribilof 
Islands ;  that  the  question  of  sovereignty  over 
Bering  Sea  was  first  introduced  by  Her 
Majesty's  Government  and  was  not  touched 
upon  by  the  United  States  in  the  correspondence 
until  three  years  after  the  first  seizures  of  British 
vessels  had  taken  place  ;  and  that  the  subsequent 
discussion  of  that  question  has  been  at  all  times 
incidental  to  the  main  question,'  viz.,  the  proper 
protection  of  the  seals. 
Lord  Salisbury  On  the  10th  of  September,  1887,  Lord  Salis- 
ukase.  bury,  in  a  note  to  the  British  Minister  at  Wash- 

ington calling  attention  to  the  transcript  of  the 
judicial  proceedings  in  the  cases  of  the  Carolena, 
Onward,  and  2  ho  niton,  referred  to  the  ukase  of 

^  Mr.  Blaine  to  Sir  Julian  Pauncefote,  June  4,  1890,  Case  of  the 
United  States,  Appendix,  Vol.  I,  p.  218,  and  also  closing  portion  of 
Mr.  Blaine's  note  to  Sir  Julian  Pauncefote,  December  7,  1890,  ibid., 
pp.  286,  287. 
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1821   and  the  treaties  of  1824  and   1825,  and 

insisted  that  they  were  conclusive  in  favor  of  ,      . 

Great  Britain's  right  to  take  seals  throughout 

Bering  Sea.^  - 

The  United  States  Government  did  not  reply    Mr.  Bajard inritea 

international  cooper- 

to  the  point  thus  raised.  On  the  contrary,  on  ation. 
the  19th  of  August,  1887,  Mr.  Bayard,  Secretary 
of  State,  had  already  sent  out  to  various  foreign 
governments  a  note,^  in  which  he  said :  *' Without 
mising  any  question  as  to  the  exceptional  meas 
ures  which  the  peculiar  character  of  the  property 
in  question  may  justify  this  Government  in 
taking,  and  without  reference  to  any  exceptional 
marine  jurisdiction  that  might  properly  be 
claimed  for  that  end,  it  is  deemed  advisable  .  .  . 
to  obtain  the  desired  ends  by  international  co- 
operation.'' 

This  was  followed  on  the  7th  of  February, 
1888,^  by  a  note  addressed  to  Mr.  Phelps  con- 
taining general  suggestions  for  international 
action,  which,  in  principle,  appear  to  have  been 
assented  to  by  Lord  Salisbury.^ 

'  Appendix  to  Case  of  the  United  States,  Vol.  I,  p.  162. 
-  Appendix  to  Case  of  the  United  States,  Vol.  I,  p.  168. 
^  Appendix  to  Case  of  the  United  States,  Vol.  I,  p.  172. 
"*  Appendix  to  Case  of  the  United  States,  Vol.  I,  pp.  175,  212,  218. 
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Mr.  Bayard  invites      Qii  the  2d  of  March,  1888,  Mr.  Bayard  asjain 

international  cooper-  *^ 

»ti<>»'  iiisisted  on  the  necessity  of  protecting  the  seals 

"by  an  arrangement  between  the  governments 
interested,  without  the  United  States  being  called 
upon  to  consider  what  special  measures  of  its 
own  the  exceptional  character  of  the  property  in 
question  might  require  it  to  take,  in  case  of  the 
refusal  of  foreign  powers  to  give  their  coopera- 
tion." 1  At  pages  1 6  8  to  1 9  4  of  Volume  I  of  the 
Appendix  to  the  Case  of  the  United  States  will 
be  found  the  correspondence  relating  to  the  pro- 
posed international  measures. 
Mr.  Blaine's  state-      Qu  the  22d  of  Jauuarv,  1890,  Mr.  Blaine,  Sec- 

ment  of  the  issues. 

retary  of  State,  wrote  to  Sir  Julian  Pauncefote, 
Her  Majesty's  Minister  :  "In  the  opinion  of 
the  President,  the  Canadian  vessels  arrested 
and  detained  in  the  Behring  Sea  were  engaged 
in  a  pursuit  that  was  contra  bonos  mores,  a 
pursuit  which  of  necessity  involves  a  serious 
and  permanent  injury  to  the  rights  of  the  Gov- 
ernment and  the  people  of  the  United  States. 
To  establish  this  ground  it  is  not  necessary  to 
argue  the  question  of  the  extent  and  nature  of 
the  sovereignty  of  this  Government  over  the 
waters  of  the  Behring  Sea  ;  it  is  not  necessary  to 
explain,  certainly  not  to  define,  the  powers  and 
privileges  ceded  by  His  Imperial  Majesty  the 

^  Appendix  to  Case  of  the  United  States,  Vol.  I,  p.  175. 
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Emperor  of  Russia  in  the  treaty  by  which  the    Mr.  Blaine's  state- 

.  ._  ment  of  the  issues. 

Alaskan  Territory  was  transferred  to  the  United 
States.  The  weighty  considerations  growing 
out  of  the  acquisition  of  that  Territory,  with  all 
the  rights  on  land  and  sea  inseparably  connected 
therewith,  may  be  safely  left  out  of  view,  while 
the  grounds  are  set  forth  upon  which  this  Gov- 
ernment rests  its  justification  for  the  action  com- 
plained of  by  Her  Majesty's  Government."^ 

The  grounds  set  forth  were  these  :  justification  of 

(1)  The  value  of  the  sealeries  and  the  absence 
of  any  interference  with  them  down  to  1886. 

(2)  That  the  taking  of  seals  in  the  open  water 
rapidly  leads  to  their  extermination,  because .  of 
the  indiscriminate  slaughter  of  the  animal,  espe- 
cially of  the  female ;  with  which  slaughter  Mr. 
Blaine  contrasts  the  careful  methods  pursued  by 
the  United  States  Government  in  killing  seals 
upon  the  Islands. 

(3)  That  the  right  of  defense  by  the  United 
States  against  such  extermination  is  not  confined 
to  the  three-mile  limit,  and  Mr.  Blaine  remarks 
as  follows :  "  Does  Her  Majesty's  Government 
seriously  maintain  that  the  law  of  nations  is  pow- 
erless to  prevent  such  violation  of  the  common 
rights  of  man  ?    Are  the  supporters  of  justice  in 

^  Appendix  to  Case  of  the  United  States,  Vol.  I,  p.  200. 
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Justification  of  all  nations  to  be  declared  incompetent  to  prevent 

wrongs  so  obvious  and  so  destructive  ? 

"In  the  judgment  of  this  Government,  the  law 
ofthe  seals  not  lawlessness.  Nor  can  the  law  of  the 
sea,  and  the  liberty  which  it  confers,  and  which 
it  protects,  be  perverted  to  justify  acts  which  are 
.immoral  in  themselves,  which  inevitably  tend  to 
results  against  the  interests  and  against  the  wel- 
fare of  mankind."^ 

Lord  Salisbury      These  were  the  questions  involved,  according 

again  introduces  >  ^        r^ 

ukase.  to  the  vicw  of  the  Government  of  the  United 

States.  But,  notwithstanding  the  clear  manner 
in  which  they  were  presented,  and  the  explicit 
statement  of  Mr.  Blaine  that  the  right  of  the 
United  States  to  protect  the  seal  does  not  depend 
upon  the  nature  of  their  sovereignty  over  the 
waters  of  Bering  Sea,  Lord  Salisbury  in  his  iK)te 
of  May  22,  1890/  again  recurs  to  that  subject  by 
quoting  Mr.  Adams's  protest  against  the  ukase  of 
1821,  relying  thereon  to  establish  the  right  of 
British  subjects  to  fish  and  hun  t  throughout  Ber- 
ing Sea,  outside  the  three-mile  limit,  which  right, 
granting  it  to  exist,  Mr.  Blaine  had  already  stated, 
.  would  not  aiford  the  requisite  justification.^ 

^  Appendix  to  Case  of  the  United  States,  Vol.  I,  p.  200. 

2  Appendix  to  Case  of  the  United  States,  Vol.  I,  p.  207. 

3  Appendix  to  Case  of  the  United  States,  Vol.  T,  p.  202. 
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It  thus  appears  that  at  the  inception  of  this    United    states 

sought  international 

controversy  the  United  States  asserted  no  right  agreement, 
to  sovereignty  over  Bering  Sea,  but  sought  the 
concurrence  of  Great  Britain  in  an  international 
agreement  for  the  protection  of  the  seals,  and  that 
it  was  not  until  after  this  effort  had  failed,  on  ac- 
count of  the  opposition  of  the  Canadian  Govern- 
ment,^ that  the  Governmentof  the  United  States 
undertook  a  reply  to  Lord  Salisbury's  assertion 
that  the  treaties  of  1824  and  1825  with  Russia 
precluded  it  from  protecting  the  seals  in  Bering 
Sea  beyond  the  three-mile  limit.  It  was  in  this 
manner  that  the  first  four  questions  stated  in  the 
Treaty  of  Arbitration  were  raised.  It  is  not  in- 
tended to  say  that  they  did  not  occupy  a  promi- 
nent place  in  the  diplomatic  correspondence,  but 
only  to  point  out  that,  long  before  they  had 
arisen,  the  other  and  more  important  issues  sub- 
mitted to  this  Tribunal  had  been  the  subject  of 
elaborate  discussion  between  the  two  Govern- 
ments. 


THE    EBBONEOUS    TRANSLATIONS    OF    CERTAIN 
RUSSIAN    DOCUMENTS. 

Sometime  after  the  United  States  Govern-    imposition    prac- 
ment  had  delivered  its  case  to  the  Agent  of  Her  states  G^T^mment! 
Britannic  Majesty,  it  learned  that  an  imposition 

^  Appendix  to  Case  ©f  the  United  States,  Vol.  I,  pp.  215,  216,  218. 
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Imposition    prac-  had  been  practiced  upon  it  by  a  faithless  official, 
States  aovernment.   and  that  it  had  relied  on  certain  translations  of 

Russian  documents  made  by  him,  appearing  in 
the  first  volume  of  the  Appendix  to  its  Case, 
which  translations  had  in  reality  been  falsified  to 
a  considerable  extent.     Notice  of  this  was  im- 
mediately given  to  the  Agent  of  Her  Britannic 
Majesty,  and  as  soon  as  possible  he  was  furnished 
with  specifications  of  the  false  translations  and 
with    revised  translations  of  those   documents 
which  the  United  States  now  retain  as  a  part  of 
their  Case.^     Copies  of  the  revised  translations 
and  of  the  notes  sent  by  the  Agent  of  the  United 
States  to  the  Agent  of  Her  Britannic  Majesty  in 
connection  with  this  matter  have  already  been 
delivered  to  each  of  the  Arbitrators. 
Partiairestatement      Some  evidence  which  the  United  States  Gov- 

of  its  Case  necessary.  iiiTi  j  j^ij^/» 

ernment  had  relied  on,  to  prove  that  lor  many 
years  prior  to  the  time  of  the  cession  of  Alaska 
Russia  had  prohibited  the  kilHng  of  fur-seals  in 
the  waters  frequented  by  them  in  Bering  Sea, 
thus  turns  out  to  be  untrue  ;  and  it  now  becomes 
necessary  for  the  United  States  to  restate,  in  part, 
their  position  in  respect  to  some  of  the  questions 
submitted  to  this  Tribunal.  In  so  doing  they  will 
at  the  same  time  introduce  such  criticisms  upon, 
or  rebutting  evidence  to,  the  British  Case  as  may 
seem  to  be  called  for. 

'  Post,  pp.  151-174. 
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THE  SITUATION  ABOUT  BERING  SEA  AND  ON  THE 
NORTHWEST  COAST  DOWN  TO  THE  TREATIES  OF 
1824-'6. 

Russia  appears  to  have  first  definitely  asserted    Russia's    colonial 

system. 

her  rights  to  the  territory  surrounding  Bering 
Sea,  and  to  the  Northwest  Coast  of  America  bor- 
dering upon  the  Pacific  Ocean,  in  the  ukase  of 
1799.  It  was  clearly  the  intention  of  the  Russian 
Government,  as  manifested  both  by  this  ukase 
and  by  its  subsequent  action  down  to  the  time  of 
the  cession  of  Alaska  to  the  United  States,  to 
maintain  a  strict  colonial  system  in  the  regions 
above  mentioned.  And  the  records  show  that 
down  to  a  period  as  late  as  1867,  the  year  of  the 
cession  of  Alaska,  Russia  persisted  in  this  policy, 
although  the  control  she  exercised  over  those 
distant  regions  was  not  always  vigilant  enough 
to  prevent  a  certain  amount  of  unlawful  trade 
with  the  natives  from  being  carried  on  there  in 
disregard  of  her  prohibition. 

The  ukase  of  1799  was  directed  against  for-  Ukaseofi799. 
eigners.  Upon  this  point  a  quotation  is  given 
from  a  letter  from  the  Russian  American  Com- 
pany to  the  Russian  Minister  of  Finance  under 
date  of  June  12,  1824,  as  follows  '}  *^  The  ex- 
clusive right  granted  to  the  Company  in  the  year 
1799  imposed  the  prohibition  to  trade  in  those 

^  A  facsimile  of  this  document  was  delivered  to  the  Britislx  Govern- 
ment on  November  12,  1892. 
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Ukase  of  1799.      regions,  not  only  upon  foreigners  but  also  upon 

Russian  subjects  not  belonging  to  the  Company. 
This  prohibition  was  again  affirmed  and  more 
clearly  defined  in  the  new  privileges  granted  in 
the  year  1821,  and  in  the  regulations  concerning 
the  limits  of  navigation."  This  interpretation  of 
the  ukase  of  1799  is  sustained  by  the  subsequent 
history  of  those  same  regions. 

Chapter   I  of      In  Chapter  I  of  the  British  Case  an  endeavor 

British  Case. 

is  made,  however,  to  show  that  under  the  ukase 
of  1799  Russia  reserved  to  the  Russian  American 
Company  no  exclusive  rights  as  against  foreign- 
ers, and  that  for  many  years  prior  to  1821  the 
waters  affected  by  the  ukase  had  been  freely 
used  for  all  purposes  by  vessels  of  all  nations. 
This  is  sought  to  be  made  out  by  treating  the 
waters  of  Bering  Sea  and  those  adjoining  the 
NorthwestCoastofAmericaas  a  single  area  ;^  and 
numerous  instances  are  referred  to  in  which 
portions  of  this  area,  namely,  the  shores  and 
waters  of  the  American  Coast  east  and  south  of 
Kadiak,  were  visited  by  foreigners  for  trade 
with  the  natives. 
Distlnciion  be-  The  territories  and  waters  which  the  British 
rrgTon  Tnt" padfic  Case  thus  coufounds  the  United  States  have 
^^^^'  carefully  distinguished,  and  they  take  issue  with 

Her  Majesty's  Government  upon  the  point  that 


1  British  Case,  p.  18. 
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"  no  claim  has  been  advanced  by  Russia  which    Distinction  be- 
tween   Bering     Sea- 

could    possibly   render  a    distinction   between  region   and   Pacific 

Ocean. 

Behriug  Sea  and  the  main  Pacific  of  the  slightest 
importance"  (British  Case,  p.  60).  The  United 
States  have  devoted  a  portion  of  their  Case, 
under  the  title,  "Claims  to  the  Northwest  Coast " 
(pp.  26  to  33),  to  showing  that  the  part  of  the 
American  continent  which  is  washed  by  the 
North  Pacific  Ocean  was  being  constantly  visited 
by  vessels  of  all  nations,  and  that  serious  con- 
flicts arose  as  to  the  trading  rights  there.  Indeed, 
of  all  the  voyages  of  foreign  vessels,  whether 
for  discovery  or  trade,  enumerated  at  pp.  14  to 
20  and  29  to  31  of  the  British  Case,  not  more 
than  two  or  three  relate  to  the  shores  and 
waters  of  Bering  Sea.  The  fact  is,  that,  while 
Kussia's  title  to  everything  south  and  east  of  the 
Alaskan  Peninsula  was,  in  the  early  part  of  this 
century,  in  serious  dispute,  her  title  to  the 
coasts  north  of  this  peninsula  and  to  the  Aleutian 
Islands,  based  upon  prior  discovery  and  occupa- 
tion, was  admitted  on  all  sides,  and  her  rights 
there  were  respected  by  all  nations.  This  has 
already  been  pointed  out.^ 

The  British  contention  (British  Case,  pp.  33, 
35, 64)  that  the  United  States  contested  Russia's 

^  Appendix  to  Case  of  the  United  States,  Vol.  I,  pp.  12,  13, 
especially  the  extracts  from  tlie  Quarterly  Review  and  the  North 
American  Review. 
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Distinction  be-  title  to  any  Dortioii  of  the  North  American  con- 

tween     Bering     Sea 

region   and   Pacific  tinent  is   Sufficiently  disposed  of  by  a  remark 

Ocean.  ... 

made  by  Mr.  Middleton,  in  which  he  shows  that 
he  is  merely  denying  her  claims  to  any  portion 
of  the  coast  east  and  south  of  Prince  William 
Sound,  or  thereabouts.  He  says,  speaking  of 
the  early  Russian  discoveries:  "  From  these  dis- 
coveries E-ussia  derives  her  rights  to  that  long 
chain  of  islands  intervening  between  the  western 
and  eastern  continents,  and  even  to  a  very  con- 
siderable portion  of  the  continent  of  America — 
rights  which  have  never  been  contested.'^  ^ 
Ukase  of  1821.  The  ukaso  of  1821,  v/hich  was  a  renewed  dec- 

laration of  the  colonial  system  already  referred 
to,  prohibited  to  foreign  vessels  the  approach 
within  one  hundred  miles  to  the  shores  of  Bering 
Sea  and  to  a  large  portion  of  the  Northwest 
Coast  of  America  bordering  on  the  Pacific  Ocean. 
The  objects  thereby  sought  to  be  accomplished 
are  set  forth  at  pp.  38  to  40  of  the  Case  of  the 
United  States. 
«rciiaracter    of      Much  misconceptiou  exists  i  n  the  British  Case 

t-iTeontrol     claimed  ,         ,  p   ,  .       i      i  •    i    ji      tt    -j      i 

^  t^over  Bering  Sea.       as  to  the  clia.racter  01  the  control  wnich  the  U  nited 

States  claim  was  exercised  or  intended  to  be  ex- 
ercised by  Bussia  within  this  limit.  The  Govern- 
ment of  the  United  States  has  already  shown,  at 
p.  57  and  pp.  295  to  303  of  its  Case,  that  it  does 

^  Appendix  to  Case  of  the  United  States,  Vol.  I,  p.  13,  and  Ameri- 
can State  Papers,  Foreign  Relations,  Vol.  V,  p.  450. 
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not  impute  to  Russia  an  intention  to  treat  the  Character     of 

controlclaimed 

one-hundred-mile  belt  as  territory  belonging  to  ^^^i'  Bering  Sea. 
her,  with  the  right  to  exclude  therefrom  vessels 
of  other  nations  for  all  purposes.  Nor  have  the 
United  States  any  wish  to  dispute  the  construc- 
tion given  by  the  British  Government  at  pp.  38 
to  40  of  its  Case,  so  far  as  it  is  designed  to  show 
that  the  main  purpose  of  the  ukase  of  1821  was 
the  protection  of  Russian  interests  upon  the 
shores  of  the  colonies,  and  that  its  maritime  pro- 
visions were  only  intended  to  serve  the  purpose 
of  effectually  carrying  out  such  protection. 

The  distinction  between  the  right  of  exclusive     ^  <>  exclusive 

territorial  juris- 

territorial  jurisdiction  over  Bering  Sea,  on  the  diction  claimed. 
one  hand,  and  the  right  of  a  nation,  on  the  other 
hand,  to  preserve  for  the  use  of  its  citizens  its 
interests  on  land  by  the  adoption  of  all  necessary, 
even  though  they  be  somewhat  unusual,  mea- 
sures, whether  on  land  oi'  at  sea,  is  so  broad  as  to 
require  no  further  exposition.  It  is  the  latter 
right,  not  the  former,  that  the  Uhite'd  States 
contend  to  have  been  exercised,  first  by  Russia, 
and  later  by  themselves. 

The  ukase  of   1821  evoked  strong  protests.     Protests     against 

J  ,  1        1  ,  r.,1  X      i.     •  1-1      ,  ^iliase,  and  resulting 

and  the  character oi  these  protests  is  explained  at  treaties. 

pages  50  and  51  of  the  Caseof  the  United  States. 

It  is  further  pointed  out  a;t  pages  52  and  53 

that  in  the  treaties  resulting  from  these  protests 
[316]  c  2 
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Protests     against  a  cleai"  distinction  is  intended  to  be  drawn  be- 

ukaso,  and  resulting 

treaties.  tween  the  Pacific  Ocean  and  Bering  Sea,  and 

that  by  formally  withdrawing  the  operation  of 
the  ukase  as  to  the  Pacific  Ocean,  but  not  as  to 
Bering  Sea,  a  recognition  of  its  continued  opera- 
tion over  the  latter  body  of  water  was  necessa- 
rily implied.  The  chief  evidence,  aside  from  that 
contained  in  the  treaties  themselves,  upon  which 
the  United  States  rely  to  establish  this  con- 
clusion, is  the  seventh  paragraph  of  the  con- 
ference report  of  the  Russian  imperial  com- 
mittee, appointed  in  1824,  which  report  is 
referred  to  at  page  54  of  their  Case.^ 
c&se  oi  the  Pearl      At  pages  57  and  73  of  the  British  Case  an 

incident  arising  out  of  a  voyage  of  the  American 
brig  Pearl  is  cited  to  prove  that,  in  the  year 
following  the  promulgation  of  the  ukase,  Kussia 
acknowledged  the  maritime  j  arisdiction  claimed 
therein  to  be  without  warrant  as  to  any  of  the 
waters  to  which  it  related.  The  facts  of  the  case 
are  not,  however,  susceptible  of  such  an  inter- 
pretation, as  will  appear  from  the  following  : 

(1)  The  Pearl  was  in  the  year  1822  suddenly 
ordered  out  of  the  harbor  of  New  Archangel... 
where  she  had  been  lying  for  nearly  a  month.  ^ 

(2)  The  day  following  she  was  boarded  by  the 

^  The  revised  translation  of  this  report  appears  in  the  Appendix 
to  the  Counter  Case,  p.  157,  and  should  be  consulted. 
"  Post,  p.  175. 
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Russian  cruiser  Apollo,  but  there  is  no  evidence  ^^^®  °^  ^^^^  -^^'^''^• 
to  show  that  this  boarding  occurred  in  extrater- 
ritorial waters;  on  the  contrary,  the  just  inference 
from  the  words  used  in  the  protest  ''Ordered  to 
leave  the  coast  immediately,"  and  from  the  single 
casual  mention  of  the  occurrence,  is  that  it  took 
place  near  the  shore.-^ 

(3)  The  owners  not  only  pleaded  complete 
ignorance  of  the  ukase  (and  in  this  they  were 
sustained  by  the  fact  that  the  vessel  had  sailed 
before  the  United  States  had  received  notice  of 
the  same),  but  they  distinctly  admitted  that  they 
would  have  obeyed  its  injunctions  had  they 
known  of  it.^ 

(4)  The  Russian  Government  insisted  up  to 
the  very  last  that  the  Pearl  had  violated  Rus- 
sian law,  and  that  the  indemnity  was  paid  only 
with  a  view  ''  to  cement  those  amicable  relations 
to  which  the  convention  of  April  5-17  had  just 
added  new  value/'^ 

PERIOD   FOLLOWINa  THE   TREATIES. 

The   strict  colonial  system,  inaugurated  by    Continuation     of 

.  Ill  n     ii  1  •        T  colonial  system. 

Russia  through  the  ukase oi  1799  and  recognized 
in  express  terms  to  exist  by  the  treaties  of  1824 
and  1825,  was  continued  throughout  the  period 

1  Post,  p.  176. 

2  Post,  p.  177. 

3  Post,  p.  180. 
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following  the  celebration  of  those  treaties,  and 

clear  evidence  of  this  is  furnished  by  the  case  of 

Case  of  the  ZcWo^.  the  LoTiot,  citccl  at  pp.  79  to  83  of  the  British 

Case.  Deeming  this  incident  only  indirectly 
relevant  to  the  question  of  right  in  and  about 
Bering  Sea,  the  United  States  dismissed  it  in 
their  Case  with  a  very  brief  mention  ;^  but  the 
importance  given  it  by  the  British  Government 
now  requires  a  more  complete  statement  of  the 
facts  and  issues  involved. 

The  treaty  of  1824  granted  for  a  term  of  tea, 
years  certain  trading  privileges  upon  the  coast 
between  Yakutat  Bay  and  latitude  54°40'north.^ 
On  May  19,  1835,  the  United  States  were  noti- 
fied by  the  Bussian  Minister  that  the  privileges 
had  come  to  an  end  and  that  the  captains  of  two- 
American  vessels  at  Sitka  had  been  requested  to 
take  notice  of  this  fact.  The  United  States  there- 
upon initiated  strenuous  efforts  to  obtain  a  re- 
newal of  the  privileges  in  question,  and  while, 
doing  so  new^s  was  received  of  the  seizure  by  the 
[Russians  of  the  Loriot^  an  American  vessel,  for 
trading  upon  the  Northwest  Coast,  inlatitude  54^' 
55'  north,  i.e.,  just  above  the  southernmost  limit 
referred  to  in  the  treaty  of  1824,, 

^  Case  of  the  United  States^  p.  59. 
^  Case  of  tlie  Unitecl  States,  p.  58. 
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Vigorous  protests  followed  on  the  part  of  the  Case  of  the  LoHot. 
United  States  and  compensation  was  demanded, 
the  protests  being  used  to  strengthen  the  claim 
alreadyput  forward  for  a  renewal  of  the  ten  years' 
privileges.  A  summary  of  the  diplomatic  corre- 
spondence will  be  found  in  the  Appendix  hereto/ 
Itis  sufficient  to  say  here  that  theKussianGovern 
ment  was  so  obdurate  in  its  refusal  to  recede 
from  its  position, that  the  United  States  Govern- 
ment was  eventually  compelled  to  recognize  the 
correctness  of  the  same  and  to  completely  aban- 
don its  claim.  In  so  far,  then,  as  the  Loriot  case 
has  any  bearing  upon  the  questions  here  in- 
volved, it  shows  that  the  United  States  Govern- 
ment recognized  and  acquiesced  in  the  colonial 
system  which  Russia  maintained,  even  to  the 
south  of  Sitka. 

Chapter  lY  of  the  British  Case  treats  of  the    Chapter  iv  of  tue 

British  Case, 

waters  of  Bering  Sea  and  the  Pacific  Ocean 
adjacenttothe  Northwest  Coast  during  the  period 
following  the  treaties.  Some  of  the  vessels  re- 
ferred to  as  having  made  voyages  to  those  regions 
visited  the  Northwest  Coast  only  where,  it  is  to 
be  remembered,  for  ten  years  after  the  treaties 
trade  was  carried  on  bv  American  and  British  citi- 
zens  with  the  express  consent  of  the  Russian 
Government.    After  1835,  however,  most  of  the 

1  Post,  p.  180-184. 
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Chapter  IV  of  the  vovaofes  that  extended  to  the  coast  north  of  lati- 

^ntishCase.  -^    " 

tude  5 4° 40' were  in  violation  of  Russian  law.  All 

violations  may  not  have  been  punished,  but  that 

the  law  was  none  the  less  in  force  is  shown  by  the 

seizure  of  the  Loriot,  by  the  proclamation  of  the 

United  States  Government  in  1845/ and  by  the 

proclamation  of  the  Russian  Government  in  1864.- 

Visits  of  whalers      Later,  however,  especiallv  in  the  vears  follow- 
to  Bering  Sea.  .  .  "      .  . 

ing  1840,  Bering  Sea  was  actually  visited,  as 

pointed  out  at  pp.  83  to  90  of  the  British  Case, 
by  numerous  vessels,  mostly  whalers.  But  it 
is  shown  by  Bancroft,  the  author  so  frequently 
quoted  by  the  British  Government,  that  the 
whaling  industry  was  not,  for  the  Russians,  a 
profitable  one,^  and  there  appears  to  have  been 
no  motive  for  protecting  that  industry  by  the 
imperial  ukase  or  the  regulations  of  the  colo- 
nial government.  Bancroft  is  also  referred  to 
in  the  British  Case  (pp.  83  and  84)  to  show 
that  in  1842  the  Russian  Government  refused 
Etholin's  request  that  Bering  Sea  be  protected 
against  invasions  of  foreign  whalers,  on  the 
ground  that  the  treaty  of  1824  between  Russia 
and  the  United  States  gave  to  American  citi- 
zens the  right  to  engage   in  fishing  over  the 

^  Case  of  the  United  States,  p.  59, 

2  Post,  p.  164. 

3  Bancroft's  Alaska,  p.  584. 
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whole  extent  of  the  Pacific  Ocean/    From  what     Visits  of  whalers 

,    to  Bering  Sea. 

is  said,  however,  by  this  same  author  immedi- 
ately following  the  above  citation,  it  appears 
that,  through  the  endeavours  of  Etholin,  "  the 
Government  at  length  referred  the  matter  to  a 
committee  composed  of  officials  of  the  navy 
department,  who  reported  that  the  cost  of  fitting 
out  a  cruiser  for  the  protection  of  Bering  Sea 
against  foreign  whalers  would  be  200,000  roubles 
in  silver  and  the  cost  of  maintaining  such  a  craft 
85,000  roubles  a  year.  To  this  a  recommendation 
was  added  that,  if  the  company  were  willing  to 
assume  the  expenditure,  a  cruiser  should  at  once 
be  placed  at  their  disposal."^  Hence,  accord- 
ing to  Bancroft,  the  failure  to  protect  Bering 
Sea  can  not  be  traced  to  the  fact  that  the  Russian 
Government  considered  it  had  lost  the  right  to 
do  so  by  the  treaties  of  1824  and  1825. 

The  position  of  the  United  States  does  not.     Right  to  protect 

-,  1  1  J 1         r»  •  1  J*         seals    not    relin- 

however,  depend,  on  the  loregomg  explanation  quished. 
being  the  true  one.  Why  Bussia  claimed  to 
guard  her  coasts  for  a  distance  of  100  miles  has 
already  been  pointed  out ;  and  from  the  fact  that, 
for  whatever  reason,  she  may  have  suffered  the 
carrying  on  of  whaling  or  of  any  sort  of  fishing 
in  Bering  Sea,  it  does  not  follow  that  she  relin- 


^  Bancroft's  Alaska,  p.  583. 
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quislied  het  v.]ear  right  to  protect  her  seal  herds 

on  their  way  to  and  from  their  breeding  grounds. 

Evidence  of  sur-      Even  as  to  the  whalers  this  much  is  certain  : 

veillance     orer    Be- 
ring Sea.  their  movements  were,  after  the  year   1850,  or 

thereabouts,  closely  watched  ;  and  in  support  of 
this,  and  of  the  broader  proposition  that  a 
general  surveillance  was  exercised  over  the  colo- 
nial seas,  the  following  evidence  is  offered. 

It  appears  that  in  1849  foreign  whalers  visited 
the  Pribilof  Islands.  This  evoked  from  the 
board  of  administration  of  the  Russian  American 
Company  a  letter  to  the  chief  manager,  dated 
July  13,  1850,  in  which  it  is  said:  "At  the 
same  time  the  board  of  administration  expects 
that  you,  like  your  predecessor,  have  taken  all 
necessary  measures  for  guarding  the  Pribilof 
Islands,  which  are  of  such  importance  to  the 
Company,  from  a  repetition  of  similar  attempts 
on  the  part  of  foreigners.  In  future,  and  until 
the  clearing  of  those  w^aters  from  whalers  by 
means  of  a  cruiser,  of  whose  sending  the 
board  has  already  received  information,  you  are 
directed  to  order  the  Company's  cruisers  to  pay 
particular  attention  to  the  Pribilof  Islands."^ 

On  the  18th  of  April,  1852,  the  board  of 
administration  again  wrote  the  chief  manager 
concerning  the  visits  of .  foreign  whalers,   and 

1  Post,  p.  199. 
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stated  that  it  had  requested  the  governor-general    Evidence  of  sur- 

Teillance     over     Be- 

of  Eastern  Siberia,  "  in  order  to  save  the  Com-  ring  Sea. 
pany  from  injury  caused  by  such  occurrences,  to 
issue  instructions,  making  it  the  duty  of  such 
armed  cruisers  as  his  excellency  may  have  at 
his  disposition  to  patrol  the  coLonial  seas,  espe- 
cially around  the  Commander  Islands,*'  where 
the  foreign  whalers  were  reported  to  assemble 
in  great  numbers  in  the  summer  season.  Con- 
tinuinof,  the  board  directed  the  chief  manas^er 
"to  fit  out  a  Company's  cruiser,  independently 
of  the  naval  cruiser,  and  to  instruct  it  to  cruise 
in  those  places  where,  on  close  investigation,  it 
may  appear  necessary/'^ 

On  the  20th  of  March,  1853,  the  board  of 
administration  of  the  Russian  American  Com- 
pany wrote  to  the  chief  manager,  giving  full 
directions  as  to  the  disposition  to  be  made  of 
the  colonial  fleet  in  that  year.  One  vessel  was 
to  "be  sent  at  the  end  of  April  to  cruise  and 
keep  a  watch  over  the  foreign  whaling  vessels 
in  the  southern  part  of  Bering  Sea,  and  along 
the  Aleutian  "group,"  and  this  vessel  was  to 
cruise  throughout  the.abova  district  continually, 
entering  port  only  in  cases  of  necessity.  Another 
vessel  was  to  proceed  to  the  northern  part  of 
Bering  Sea  and  there  do  duty  as  a  cruiser  "to 
keep  watch  over  the  foreign  whalers  and  the 

1  Fost,  p.  200. 


28  PERIOD  FOLLOWINa  THE  TREATIES. 

Evidence  of  sur-  Englishmen  with  regard  to  the  trade  carried  on 

veillance    over     Be-  -,■,.■. 

Hng  Sea.  Dj  them  With  our  savages.  ^ 

One  of  the  concluding  injunctions  of  this 
letter  to  the  chief  manager  is  as  follows:  ^^  That 
the  colonial  seas,  so  far  as  possible,  be  visited  in 
every  part  by  the  Company's  cruisers  for  the 
purpose  of  keeping  watch  over  the  foreigners, 
and  for  this  purpose,  in  giving  instructions  to 
our  cruisers,  that  you  conform  yourself  to  the 
intended  movements  of  the  Company's  whaling 
vessels,  which  can  also  do  duty  as  cruisers  if 
they  are  carrying  on  their  fisheryjin  Bering 
Sea,  and  provide  that  the  Company's  vessels 
designated  for  visiting  the  many  islands  of  the 
colonies  be,  so  far  as  possible,  under  the  com- 
mand of  naval  officers."  ^ 

On  the  20th  of  June,  1861,  the  chief  manager 
wrote  to  Benzeman,  of  the  imperial  navy  :  "  It 
has  come  to  my  knowledge  that  two  whaling 
vessels  have  been  sent  this  year  from  San 
Francisco  to  trade  on  the  Pribilof  Islands.  I 
therefore  request  your  excellency,  during  the 
time  appointed  for  your  voyage,  to  do  duty  as 
a  cruiser  on  the  exact  basis  of  the  instructions 
herewith  inclosed,  which  have  been  approved 
by  the  Emperor."^ 


1  Post,  p.  161. 

2  Fost,  p.  162. 
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While  it  does  not  appear  from  any  of  the  fore-     Conclusions   from 

forcffoing  eTidcncc, 

going  documents  to  what  distance  from  the  shores 
of  Bering  Sea  Russia  actually  sought  to  protect 
her  colonies  against  inroads  from  foreigners,  yet 
there  is  nothing  to  show  that  she  had  in  the 
meanwhile  receded  from  the  position  taken  in  the 
iikase  of  1821  and  sanctioned,  as  the  United 
States  claim,  by  the  resulting  treaties.  On  the 
contrary,  the  broad  language  in  which  a  patrol 
of  the  colonial  seas  is  directed  to  be  instituted, 
especially  about  the  Pribilof  and  Commander 
Islands,  strongly  suggests  that  even  at  this  late 
period  Russia  was  still  safeguarding  her  colonial 
interests  by  all  necessary  means. 

It  is  true,  no  instance  appears  to  have  been 
recorded  where  a  vessel  was  warned  or  seized 
for  actually  killing  fur-seals  in  the  waters  of 
Bering  Sea.  But  in  view  of  what  we  know  of 
Russia's  solicitude  and  care  for  her  sealeries, 
especially  in  the  years  following  1836,  it  can  not 
be  doubted  that  such  killing,  had  it  occurred, 
would  have  been  regarded  as  unlawful.  In  mak- 
ing this  assertion  the  United  States  believe  they  Russia's  action  in 
are  fully  sustained  by  Russia's  action  during  the 
summer  of  1892.  In  that  year  sealing  vessels 
assembled  in  great  numbers  about  the  Com- 
mander Islands  and  killed  fur-seals  in  the  extra- 
territorial waters  surrounding  this  group.  Russia, 
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Russia's  action  in  aiiticipatinof  that  her  seal  herd  woukl  be  thus 

1892.  . 

preyed  upon,  had  dispatched  to  those  waters  in. 
the  early  part  of  the  season  two  cruisers,  which 
seized  six  vessels,  five  of  them  British  and  one  of 
them  American,  carrying  them  in  from  a  distance 
greater  than  three  miles  from  any  land.^ 
Final  observations      In  conclusiou,  and  by  Way  of  final  observation 

upon   historical   and 

jurisdictional    ques-  upou  this  branch  of  tlio  coutroversy,  the  United 

tions. 

States  Government  has  only  to  say  that  in  its 
view^  the  w^hole  subject  of  the  character  and  ex- 
tent of  the  Russian  occupation  and  assertion  of 
right  in  and  over  Bering  Sea,  and  all  the  diplo- 
matic discussion  which  has  taken  place  in  refer- 
ence thereto,  is  of  secondary  and  very  limited 
importance  in  the  consideration  of  the  case  sub- 
mitted to  the  Tribunal,  and  it  relies  upon  the 
evidence  submitted  in  respect  to  that  subject  as 
showing  only  : 

First.  That  soon  after  the  discovery  by  Bussia 
of  the  Alaskan  regions,  and  at  a  very  early  pe- 
riod in  her  occupancy  thereof,  she  established  a 
fur-seal  industry  on  the  Pribilof  Islands  and 
annually  killed  a  portion  of  the  herd  frequenting 
those  islands  for  her  own  profit  and  for  the  pur- 
poses of  commerce  with  the  world  ;  that  she  car- 
ried on,  cherished,  and  protected  this  industry 
by  all  necessary  means,  whether  on  land  or  at 

^  :Post,  p.  201. 
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sea,  thrOUgliOUt    tlie    wliole    period  of  her    OCCU-      Final      observa- 
tions   upon     histori- 

pancy  and  down  to  the  cession  to  the  United  cai    and    jurisdic- 
tional questions. 

States  in  1867 ;  and  that  the  acquisition  of  it  was 
one  of  the  principal  motives  which  animated  the 
United  States  in  making  the  purchase  of  Alaska. 

Second.  That  by  no  act,  consent,  or  acquies- 
cence of  Russia  was  the  right  renounced  to  carry 
on  this  industry  without  interference  from  other 
nations,  much  less  was  a  right  in  other  nations 
to  destroy  it  in  any  manner  admitted  or  recog- 
nized ;  and  that  no  open  or  known  persistent 
attempt  had  ever  been  made  to  interfere  with  it 
down  to  the  time  of  the  cession  of  Alaska  to  the 
United  States. 

Third.  That  the  claim  now  made  by  the  United 
States  Government  of  a  right  to  protect  and  de- 
fend the  property  and  interest  thus  acquired,  and 
which  it  has  ever  since  sedulously  maintained, 
while  in  no  sense  dependent  upon  any  right  pre- 
viously asserted  by  Russia  in  the  premises,  is, 
nevertheless,  in  strict  accordance  with,  and  in 
continuation  of,  the  industry  thus  established 
and  the  rights  asserted  and  maintained  by 
"R-ussia  in  connection  therewith. 
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THE  RIGHT  OF  PROTECTION  AND  OF  PROPEBTY 
IN  THE  ALASKAN  SEAL  HERD. 

British    view    of      At  pages  11  aiid  135  of  the  British  Case  the 

protection    and 

property  claims.        proposition  Submitted  in  tiie  fifth  question  of 

Article  VI,  viz,  whether  the  United  States  have 
any  right  of  protection  or  of  property  in  the  fur- 
seals  of  the  Pribilof  Islands  when  found  in  extra- 
territorial waters,  is  described  as  new  in  the 
present  discussion  and  as  being  of  an  unprece- 
dented character ;  all  of  which  the  United 
States  deny. 
History   of    pro-      In  view  of  the  correspondence  which  has  re- 

tection     and     prop- 
erty claims.  sulted  in  the  submission  of  the  fifth  question  to 

arbitration,  this  declaration  is  most  surprising. 
As  early  as  August  19,  1887,  Mr.  Bayard,  in  his 
note,  sent  out  with  the  hope  of  obtaining  the  co- 
operation of  all  governments  in  the  protection  of 
the  seals,  speaks  of  the  "  exceptional  measures 
which  the  peculiar  character  of  the  property  in 
question "  might  justify  the  United  States  in 
taking  towards  its  preservation.^  A  similar  state- 
ment was  again  made  by  him  March  2,  1888.^ 
Mr.    Blaine    in-      Mr.  Blaine,  in  his  note  to  Sir  JuHan  Paunce- 

sists     on     right     of  •       •  i  i         •    i  /» 

protection.  fote  of  January  22,  1890,  insisted  on  the  right  of 

the  United  States  to  protect  the  seals,  quite  irre- 
spective of  any  peculiar  rights  in  Bering  Sea.^ 

^  Appendix  io  Case  of  United  States,  Vol.  I,  p.  168. 
2  Appendix  to  Case  of  United  States,  Vol.  I,  p.  175. 
^  Appendix  to  Case  of  United  States,  Vol.  I,  p.  20O. 
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This  note  has  already  been  referred  to  at  some     Mr.  Biaiue  insists 

on  right   of    protec- 

length  [ante,  p.  10),  and  some  of  the  grounds  tion. 
have  been  pointed  out  upon  which  the  United 
States  Government  deemed  itself  justified  in  its 
action.  Mr.  Blaine  assimilated  this  right  of 
protection  to  that  conferred  upon  Great  Britain 
by  her  ''ownership"  of  the  Ceylon  pearl  fisheries. 
Although  it  is  not  specifically  claimed  therein 
that  the  United  States  own  the  seals,  yet  the 
point  is  strongly  suggested,  while  the  right  of 
protection,  irrespective  of  strict  ownership,  is 
asserted  in  clear  terms. 

On  June  4,    1890,  Mr.  Blaine  wrote  to  Sir     Mr.  Blaine  asserts 

ownership  in  seals. 

Julian  Pauncefote:  "May  I  ask  upon  what 
grounds  do  the  Canadian  vessels  assert  a  claim, 
unless  they  assume  that  they  have  a  title  to  the 
increase  of  the  seal  herd  ?  If  the  claim  of  the 
United  States  to  the  seals  of  the  Pribilof  Islands 
be  well  founded,  we  are  certainly  entitled  to  the 
increase  as  much  as  a  sheep-grower  is  entitled 
to  the  increase  of  his  flock. "^ 

On  the  17th  of  December,  1890,  Mr.  Blaine    Jurisdictional 

-  iT~>**i-ivT*'  1  •        questions  not  the  true 

addressed  to  the  British  Minister  an  exhaustive  issi:es. 
note  in  relation  to  the  construction  of  the  ukase 
of  1821  and  the  treaties   of  1824   and   1825.^ 
Notwithstanding  the  earnestness  and  vigor  with 

^  Appendix  to  Case  of  United  States,  Vol.  I,  p,  219. 
-  Appendix  to  Case  of  United  Stat<:s,  Vol.  T,  p.  263. 
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Jurisdictional  which  he  had  defended  his  position  based  upon 

questionsnot  the  true  ,       .  r»       • 

issue.  those  documents,  he  insisted  at  the  close  of  his 

note  tliat  he  had  not  been  dealing  with  the  true 
issues  in  the  case  ;  and  he  forthwith  proceeded 
to  state  those  issues  by  quoting  the  following 
from  a  despatch  written  by  Mr.  Phelps  when 
United  States  Minister  at  London  to  Mr.  Bayard, 
Secretary  of  State,  on  the  28th  of  September, 
Mare  ciausum doc  1888.^     Much  leaminsT  has  been  expended  upon 

trine  inapplicable.  ^ 

the  discussion  of  the  abstract  question  of  the 
right  oi  mare  clausum,     I  do  not  conceive  it 
to  be  applicable  to  the  present  case. 
Mr.  Phelps  asserts      "  Here  is  a  Valuable  fisherv,  and  a  large  and,  if 

ownership     in    seal-  " 

eries.  proporly  managed,  permanent  iudustry,  the  prop- 

erty of  the  nation  on  whose  shores  it  is  carried 
on.  It  is  proposed  by  the  colony  of  a  foreign 
nation,  in  defiance  of  tlie  joint  remonstrance  of 
all  the  countries  interested,  to  destroy  this  busi- 
ness by  the  indiscriminate  slaughter  and  exter- 
mination of  the  animals  in  question  in  the  open 
neighboring  sea,  during  the  period  of  gestation, 
when  the  common  dictates  of  humanity  ought 
to  protect  them,  were  there  no  interests  at  all 
involved.  And  it  is  suggested  that  we  are  pre- 
vented from  protecting  ourselves  against  such 
depredations  because  the  sea,  at  a  certain  dis- 
tance  from  the  coast,  is  free. 

'  Appendix  to  Case  of  United  States,  Vol.  I,  p.  287. 
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'*  The  same  line  of  argument  would  take  under    Aii  acts  not  justifi- 
able    because    copi- 

its  protection  piracy  and  the  slave  trade,  when  mitted  on  high  seas. 
prosecuted  in  the  open  sea,  or  would  justify  one 
nation  in  destroying  the  commerce  of  another  by 
placing  dangerous  obstructions  and  derelicts  in 
the  open  sea  near  its  coasts.  There  are  many 
things  that  can  not  be  allowed  to  be  done  on  the 
open  sea  with  impunity,  and  against  which  every 
sea  \smare  clausitm.  And  the  righ  t  of  self-defense 
as  to  person  and  property  prevails  there  as  fully 
as  elsewhere.  If  the  fish  upon  Canadian  coasts 
could  be  destro3^ed  by  scattering  poison  in  the 
open  sea  adjacent,  with  some  small  profit  to  those 
engaged  in  it,  would  Canada,  upon  the  just  prin- 
ciples of  international  law^,  be  held  defenseless 
in  such  a  case  ?  Yet  that  process  would  be  no 
more  destructive,  inhuman,  and  wanton  than  this. 

'^  If  precedents  are  wanting  for  a  defense  so     <^rowtii  of  inier- 

national  law. 

necessary  and  so  proper,  it  is  because  precedents 
for  such  a  course  of  conduct  are  likewise  un- 
known. The  best  international  law  has  arisen 
from  precedents  that  have  been  established  when 
the  just  occasion  for  them  arose,  undeterred  by 
the  discussion  of  abstract  and  inadequate  rules.'' 

The  views  thus  expressed  by  Mr.  Phelps  were    '^^^  United  states 

■^  adopt    Mr.    Phelps's 

declared  by  Mr.  Blaine,  in  his  note,  to  be  the  views. 
views  adopted  by  the  Government  of  the  United 
States. 

[316]  D  2 
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Lord  Salisbury  in      Oil  the  14th  of  April,  1891,  Mr.  Blaine  wrote 

Bi'.'or. 

to  Sir  Julian  Pauncefote  :  **  In  the  opinion  of 
the  President,  Lord  Salisbury  is  wholly  and 
strangely  in  error  in  making  the  following  state- 
ment :  *Nor  do  they  (the  advisers  of  the  Presi- 
dent) rely,  as  a  justification  for  the  seizure  of 
British  ships  in  the  open  sea,  upon  the  conten- 
tion that  the  interests  of  the  seal  tisheries  give 
to  the  United  States  Government  any  right  for 
that  purpose  which,  according  to  international 
law,  it  would  not  otherwise  possess/ 
Eidits  arisincr  out      "  The  Government  of  the  United  States  has 


'P5 .*-.oi^^j5 


lands  and  iiabits  of  stoadilyhold  just  the  rovorseof  the  position  which 

Lord  Salisbury  has  imputed  to  it.  It  holds  that 
the  ov/nership  of  the  islands  upon  which  seals 
breed  ;  that  the  habit  of  the  seals  in  regularly 
resorting  thither  and  rearing  theiryoung  thereon  ; 
that  their  going  out  in  search  of  food  and  regu- 
larly returning  thereto,  and  all  the  facts  and  in- 
cidents of  their'relation  to  the  islands,  give  to  the 
United  States  a  property  interest  therein  ;  that 
this  property  interest  was  claimed  and  exercised 
by  Russia  during  the  whole  period  of  its  sover- 
eiofnty  over  the  land  and  waters  of  Alaska  :  that 
England  recognized  this  property  interest  so  far 
as  recognition  is  implied  by  abstaining  from  all 
interference  with  it  during  the  whole  period  of 
Russia's  ownership  of  Alaska  and  during  the 
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first  nineteen  years  of  the  sovereignty  of  the    Rights  arising  out 

"      ^  ^  of   ownership  of   Is- 

TTnited  States.  It  is  yet  to  be  determined  whether  lands  and  habits  of 

seals. 

the  lawless  intrusion  of  Canadian  vessels  in  1886 
and  subsequent  years  has  changed  the  law  and 
equity  of  the  case  theretofore  prevailing." 

The  correspondence  also  shows  that  the  habits    ^^^  facts  relating 

^  to     property     claim 

of  the  seals,  all  the  details  as  to  their  life  on  the  f*^%  discussed. 
PrJbilof  Islands,  the  character  of  their  annual 
migration,  and  all  the  facts  necessary  to  support 
the  claims  of  protection  and  of  property  set  up 
by  the  United  States,  have  been  the  subject  of 
careful  investigation  and  discussion  between  the 
two  Governments.^ 

^  Appendix  to  British  Case,  Vol.  Ill,  Part  1,  pp.  424-453,  and 
House  Ex.  Doc.,  No.  450,  51st  Cong.,  1st  sess.,  pp.  15-51.     At  pp.  45  • 
of  Vol.  Ill  and  48  of  the  Ex.  Doc.  aforesaid,  Dr.  Dawson,  one  of  the 
Eritisli  Bering  Sea  Commissioners,    under  date  of  March   5,  1890, 
discusses  fully  the  facts  upon  which  the  property  claim  is  based. 

See  also  Debates  House  of  Commons,  Dominion  of  Canada,  1888, 
Vol.  XXVI,  p.  976.  In  a  speech  made  April  25,  1888,  Mr.  Baker, 
M.P.,  quoted  the  following  from  the  tenth  census  (1880)  of  the 
L'nited  States  :  "  The  fur  seals  of  Alaska  collectively  and  individually 
are  the  property  of  the  general  Grovernment.  *  *  *  Every  fur 
seal  playing  in  the  waters  of  Bering  Sea  around  about  the  Pribilof 
Islands,  no  matter  if  found  so  doing  100  miles  away  from  the 
rookeries,  belongs  there,  has  been  begotten  and  born  therein,  and  is 
tlie  animal  that  the  explicit  shield  of  the  law  protects;  no  legal 
scepticism  or  quibble  can  cloud  the  whole  truth  of  any  statement 
(.stc)."  Commenting  on  the  foregoing,  Mr.  Baker  says  :  "  It  would 
appear  that  the  United  States  revenue  cutters  are  going  on  some 
absurd  contention  of  this  kind  in  their  seizure  of  Bintish  vessels  in  the 
Behring  Sea." 


3'8  i    PROTECTION  AND  PROPERTY  RIOHTS. 

Claim  of  protection      The  foregoiiiP"  Completely  disproves  the  state- 

and    ownership    not  o        o 

new.  ment  at  page  135  of  the  British  Case  that  the 

claim  of  protection  and  of  ownership  by  the 
United  States  in  the  fur-seals  is  new  ;  and  also 
the  statement  at  page  140  relating  to  the 
*'  absence  of  any  indication  as  to  the  grounds 
upon  which  the  United  States  base  so  unprece- 
dented a  claim." 
Case  of  the  ffar-      The  British  Case  refers  at  page  136  to  the  case 

riet, 

of  the  American  schooner  ^ame^  for  the  purpose 
of  showing  that  the  United  States  have  denied  to 
other  nations  a  right  of  protection  and  property 
in  seals  when  on  th.e  high  seas.  A  careful  exami- 
nation, howe^'er,  of  the  facts  will  readily  show 
that  they  fail  to  bear  in  any  way  upon  the  f)oint 
to  prove  which  they  were  cited. 

In  1331  one  Vernet,  who  had  been  appointed 
by  the  Republic  of  Buenos  Ayres  governor  of  the 
Malvinas  (Falkland)  Islands,  seized  the  Harriet, 
charged  with  the  taking  of  seals  on  those  islands. 
The  American  Charge  at  Buenos  Ayres  protested 
against  the  seizure,  and  a  lengthy  correspondence 
ensued,  all  the  material  parts  of  which  are  given 
in  the  Appendix  hereto.^  From  this  correspon- 
dence it  is  apparent : 

First.  That  it  was  not  the  intention  of  either 
Government  to  raise  any  question  as  to  the  juris- 

>  Po.s^,  p.  184-191, 
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diction  over  the  hiph  seas,  or  as  to  the  ris-hts  of    ^^^^  or  the  Har- 

protection  or  property  in  seals  when  found  oii 

the  high  seas.     Seals  were  never  taken  at  the 

Falkland  Islands  otherwise  than  on  land,  and 

the  Harriet  was  not  charged  with  the  offense  of 

taking  them  on  the  high  seas. 

Second.  The  real  question  in  the  dispute  was 
whether  the  Republic  of  Buenos  Ay  res  owned 
the  coasts  upon  which  sealing  had  been  in- 
dulged in  by  the  captured  schooner,  and  upon 
this  point  issue  was  actually  joined  by  the  two 
Governments.  The  position  assumed  by  the 
American  Charge  was  that  the  Falkland  Islands 
were  unoccupied  and  under  the  sovereignty  of 
no  nation,  and  that,  therefore,  sealing  on  them 
was  open  to  all. 

Third.  It  is  true,  the  American  Charge  asserts 
that  *'  the  ocean  fishery  is  a  natural  right/'  and 
that  ''  every  interference  with  it  by  a  foreign 
power  is  a  natural  wrong  •/'  and  these  assertions 
appear  to  be  relied  on  at  page  137  of  the  British 
Case  to  defeat  the  claims  of  protection  and  pro- 
perty now  put  forward  by  the  United  States.  The 
context^  shows,  however,  that,  so  far  as  sealing  is 
concerned,  the  Charge  was  merely  laying  a  foun- 
dation for  the  proposition  that,  granting  the  title 
of  Buenos  Ayres  to  the  coast  in  question  to  be 

'  Postt,  p.  190. 
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Case  of  the  Ear-  perfect,  vet  it  was  bare  and  iininliabited,  and, 

riet. 

therefore,  justice  required  that  *'  the  shores,  as 
well  as  the  body  of  the  ocean,  ought  to  be  left 
common  to  all ;"  which  proposition,  if  established, 
would  have  justified  the  act  of  the  Harriet.  The 
accuracy  of  this  proposition  the  United  States 
are  not  now  called  upon  to  discuss,  since  it  has 
no  bearing  upon  the  present  issues. 

In  dismissing  the  case  of  the  Harriet  the 
United  States  again  insist  that  it  is  wholly 
irrelevant  to  the  present  controversy,  for  the 
reason  that  no  occasion  had  arisen  for  the  asser- 
tion of  any  right  to  protect  seals  when  away 
from  land,  and  no  such  right  was,  in  fact,  either 
asserted  or  denied  by  either  party. 


PART     SECOND. 


REPLY  OF  THE  UNITED  STATES  TO  THAT 
PORTION  OF  THE  CASE  OF  GREAT  BRIT- 
AIN CONTAINED  IN  THE  REPORT  OF  THE 
BRITISH    COMMISSIONERS. 


PA.RT     SECOND. 

REPLY  OF  THE  UNITED  STATES  TO  THAT 
PORTION  OF  THE  CASE  OF  GREAT 
BRITAIN  CONTAINED  IN  THE  REPORT 
OF    THE     BRITISH     COMMISSIONERS, 


THE  BRITISH  COMMISSIONERS  AND  THEIR  REPORT. 

The  Report,  bearing  date  June  21,  1892,  of  the 
Commissioners  of  Great  Britain,  which  is  herein 
treated  as  the  second  part  of  the  British  Case, 
was  dehvered  to  the  Agent  of  the  United  States 
and  to  the  Arbitrators  in  pursuance  of  an  agree- 
ment reached  by  a  diplomatic  correspondence 
between  the  two  Governments,  already  cited 
{ante,  p.  2),  but  not  until  the  25th  of  October, 
1892,  and  after  the  lapse  of  seven  weeks  from 
the  delivery  of  the  original  British  Case. 

The  character  of  the  Report  will  be  discussed  The  Berlpg  Sea 
somewhat  in  detail  in  the  following  pages,  and 
it  is  considered  to  be  proper  that  some  observa- 
tions should  be  made  at  the  outset  as  to  the 
composition  of  the  Commission.  In  1891,  when 
the  subject  o^  s^  Modus  Vivendi,  as  preliminary  to 
the  contemplated  Treaty,  was  under  discussion, 
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The   Bering   Sea  it  was  proposed  in  the  course  of  the  correspon- 

Com  mission. 

dence  that  a  "  Joint  Commission  "  be  appointed 
to  investigate  tlie  facts  in  relation  to  seal  life, 
with  a  view  of  obtaining  beforehand  information 
which  might  be  useful  to  the  contemplated  Tri- 
bunal of  Arbitration  in  the  discussion  of  mea- 
sures for  its  protection  and  preservation,  should 
that  subject  be  submitted  to  the  Tribunal;^  and, 
while  the  formal  constitution  of  the  Commission 
was  reserved  as  a  subject  to  be  disposed  of  in 
the  contemplated  Treaty,  it  was  deemed  expe- 
dient that,  in  the  meantime,  two  agents  should 
be  designated  on  the  part  of  each  Government, 
immediately  after  the  signature  of  the  Modus 
Vivendi^  to  begin  such  an  investigation. 

The  Modus  Vivendi  was  signed  on  the  15th  of 
June,  1891,  and  as  early  as  the  3d  of  July  of 
the  same  year  the  Acting  Secretary  of  State 
proposed  to  Her  Majesty's  Minister  in  Washing- 
ton "  that  arrangements  be  made  to  have  these 
agents  of  the  respective  Governments  go 
together,  so  that  they  may  make  their  observa- 
tions conjointly."  On  July  6,1891,  the  Minister 
answered  that,  having  communicated  this  pro- 
posal to  Lord  Salisbury,  his  lordship  replied 
'^  that  a  ship  had  already  been  chartered  to  take 
the  British  Commissioners  to  the  seal  islands, 


V 


1  Appendix  to  Case  of  the  United  States,  Vol.  I,  pp.  305,  311,  312. 
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but  that  they  would  be  mstructed  "to  cooperate    The  Bering    Sea 

Commission. 

as  much  as  possible  "  with  the  United  States 
Commissioners.^  It  appears  from  the  Report  of 
the  British  Commissioners  that  the  only  inter- 
course had  by  them  with  the  Commissioners  ot 
the  United  States  was  during  "  several  days  "  on 
the  Pribilof  Islands  (Sec.  12),  while  "the  cruize 
in  the  North  Pacific  occupied  nearly  three 
months"  (Sec.  20). 

The  manner  in  which  the  British  Commission-     The  British  Com- 
missioners. 

ers  conducted  their  investigations  and  the  spirit 
which  actuated  them  may  in  part  be  inferred  from 
the  account  which  one  of  them,  then  a  member 
of  the  British  Parliament,  gave  publicly  to  his 
constituents  after  his  return  to  England. ^^  The 
agreement  for  the  constitution  of  the  Joint  Com- 
mission was  actually  made  and  signed  on  Decem 
ber  18,  1891,  before  the  Treaty  was  executed, 
and  Secretary  Blaine,  on  being  advised,  Febru-     Secretary  Blaine's 

,  ^  .    .  note  to  Sir  J.  Paun- 

ary  6,  1892,  by  Her  Majesty  s  Minister  of  the  cefote. 
names  of  the  British  Commissioners,  and  that  they 
had  arrived  in  Washington  and  were  ready  to 
enter  into  corference  with  the  Commissioners  of 
the  United  States, felt  it  necessary  to  address  the 
Minister  a  note,  expressing  regret  that  theBritish 
Government  had  selected  persons  who  seemed 

^  Appendix  to  Case  of  the  United  States,  Vol.  T,  p,  322. 
=  Pos/,  p.  418. 
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Secretary  Blaine's  ^^  disqualified  for  ail  impartial  investigation  and 

note  to  Sir  J.  Paun- 

cefote.  determination  of  the  questions  to  be  submitted 

Meetings   of   the  to  them/' ^    The  Commissioners  of  the  two  Gov- 

Joint  Commission.  j  Pi  n  i       -  ,^  •     i 

ernments,  aiter  conierences  during  the  period 
from  February  8  to  March  4,  1892,  adjourned, 
and  the  Report  now  under  consideration  is  the 
one  subsequently  prepared  by  the  British  Com- 
missioners and  which  has  been  delivered  to  the 
United  States  and  the  Arbitrators  as  a  part  of 
the  British  Case. 
Report  of  British      The  bulkof  the  matter  contained  in  this  Report 

Commissioners.  i         • ,  i  •  i         i  i 

relates  to  points  considered  with  considerable 
fullness  in  the  Case  of  the  United  States,  and 
may  so  far  be  regarded  as  presenting  questions 
to  be  dealt  with  by  the  printed  and  oral  argu- 
ments provided  for  by  the  Treaty ;  but  it  also 
embraces  matters  of  allegation,  in  support  of  the 
positions  taken  upon  the  part  of  Great  Britain, 
which  have  not  been  dealt  with  by  anticipation 
in  the  Case  of  the  United  States;  and  also  mat- 
ters of  evidence,  bearing  upon  points  dealt  with 
in  that  Case,  the  truth  or  sufficiency  of  which 
are  denied  by  the  United  States. 

. —  "■  -  - -'■  "  —  '  '  '        ■  —  " ■■ — ~ — —  ■■  '■ — < — — 

^  Appendix  to  Case  of  United  States,  Vol.  I,  p.  348 ;  and  Dr 
Dawson's  paper,  Appendix  to  British  Case,  Vol.  3,  United  States 
No.e  (1890),  p.  450. 
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These  subjects  and  also  the  schemes  of  regu-    Report  of  British 

.  1  •      J 1      T-»  1  •  Commissioners. 

lations  proposed  in  the  Keport^  constitute  matter 
which  should  be  dealt  with  in  this  Counter 
Case.  It  will  be  treated  of  under  appropriate 
heads. 

^  Note, — The  term  "  Report "  as  used  herein  refers  to  the  Report 
of  the  Bering  Sea  Commissioners,  unless  otherwise  specified ;  and 
the  term  "  Case "  refers  in  the  same  manner  to  the  Case  of  the 
United  States.  All  references  in  the  text  of  this  portion  of  the 
Counter  Case  to  sections  or  pages  refer  to  sections  or  pages  of  the 
Report  of  the  British  Bering  Sea  Commissioners,  imless  otherwise 
specifically  stated. 


FIRST. 

MATTERS  im  RELATION  TO  WHICH  THE  REPORT 
AND  THE  CASE  OP  THE  UNITED  STATES  MATE- 
RIALLY CONFLICT,  AND  CONCERNING  WHICH 
PROPOSITIONS  OR  FACTS  ARE  ALLEGED  IN  THE 
REPORT  WHICH  HAVE  NOT  BEEN  CONSIDERED  IN 
THE  CASE  OF  THE  UNITED   STATES. 

HABITS    OF   THE   FUR-SEALS. 

1.  Distribution  of  seals  in  Bering  Sea  and  the 
suggested  internfiingling  of  the  Prihilof  and 
Commander  seal  herds, 

inicrmiugiing    of      The  British  Commissioners,  in  cousidering  the 

the      Alaskan       and  .     ,  .        -,.  t*  ,^  t  i  #'•  i      j  •  i  i 

Kussian  herds.  intermino'lmg  ot  the  two  nerds,  alter  statnig  the 

fact  that  the  Pribilof  herd  enters  and  leaves  Ber- 
ing Sea  by  the  eastern  passes  of  the  Aleutian 
Islands  and  referring  to  certain  statements  made 
in  the  Report  as  to  migration,  continue:  '* These 
circumstances,  with  others  which  it  is  not  neces- 
sary to  detail  here,  are  sufficient  to  demonstrate 
that  the  main  migration  routes  of  the  seals  fre- 
quenting the  Commander  Islands  do  not  touch 
the  Aleutian  chain,  and  there  is  every  reason  to 
believe  that,  although  the  seals  become  more  or 
less  commingled  in  Bering  Sea  during  the  sum- 
mer, the  migration  routes  of  the  two  sides  of  the 
North  Pacific  are  essentially  distinct."  (Sec. 
.    198.) 
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AgaiD^in  considering  this  question,  after  mak-     intermingling    of 

.  •      n        1  II*     *^®      Alaskan      and 

ing  practically  the  same  statement,  that  the  mi-  Russian  herds. 
gration  routes  are  distinct,  the  Commissioners 
add  "  "'  ''^  ^  it  is  behoved  that,  while  to  a 
certain  extent  transfers  of  individual  seals  or  of 
small  groups  occur  probably  every  year  between 
the  PribilofF  and  Commander  tribes,  that  is 
Exceptional  rather  than  normal"  (Sec.  453).  In 
spite,  however,  of  these  admissions  that  all  inter- 
mingling of  the  two  herds  is  abnormal  and  infre- 
quent, they  still  assertthat  such  interchange  takes 
place  (Sec.  170).  In  support  of  such  an  assertion 
two  charts  are  presented  in  the  Report  (Nos.  Ill    Charts Nos.iii and 

IV  of  the  Report. 

and  IV,  facing  p.  150)  purporting  to  give  the 
distribution  of  seals  in  Bering  Sea  during  tw^o 
periods,  namely,  July  15  to  August  15  and  Au- 
gust 15  to  September  15  (Sec.  21 3  j.    The  chart     ChartNo.iiofth« 

Report. 

also,  which  purports  to  show  the  resorts  and 
migration  routes  of  fur-seals  in  the  North  Pacific 
(No.  II,  facing  p.  150),  assumes  a  similar  distri- 
bution. 

The  data,  from  which  these  charts  as  to  the    Data  from  -which 

.  .  ,  ^  the  charts  were  com- 

distribution  of  seals  in  Bering  Sea  were  con-  piled, 
structed,  are  stated  in  the  Beport  to  be  the  seal* 
ing  logs  kept  by  the  American  and  British 
cruisers  in  Bering  Sea  during  the  season  of  1891 
and  "  information  on  the  same  subject  ^  ^  ^ 
sought  in  various  other  ways,  such  as  by  inquiry 
[316]  E 


data 
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Data  from  wbicii  from  tliG  captalns  aiid  hands  of  sealing  vessels 

the  charts  were  com-  .  ,  i       • 

piled.  met  in  Victoria  and  Vancouver  and  irom  the  in- 

habitants of  various  places  touched  at  during  the 
Insufficiency     of  summcr"  (Soc.  210).     The  United  States  deny 

that  the  data  collected  by  the  American  and 
British  cruisers  warranted  such  construction  of 
the  charts  Nos.  Ill  and  IV  or  of  that  part  of 
chart  No.  II  which  purports  to  give  the  summer 
resort  of  the  two  great  seal  herds.  And  the 
United  States  claim  that  the  *^ information"  obr 
tained  ''in  various  other  ways"  should  have  no 
influence  upon  the  Tribunal,  inasmuch  as  the 
evidence  or  statements  thus  relied  upon  are  not 
presented  and  the  Commissioners  have  even 
failed  to  give  the  names  of  their  informants. 
Principal  data      It  is  evident,  froiTi  the  particular  manner  in 

relied  npon. 

which  the  Report  describes  the  way  in  which 
the  data  collected  by  the  war  ships  of  the  two 
nations  were  taken  (Sees.  210,  212,  213),  that 
such  data  were  their  principal  source  of  informa- 
tion ;  but  it  is  contended  that  the  observations 
of  seals,  reported  by  the  vessels,  do  not  sustain 
the  assumed  density  and  distribution  of  seal  life 
in  Bering  Sea  which  is  made  to  appear  by  the 
charts  above  referred  to.  In  support  of  these 
denials  the  United  States  produce  the  copies  of 
the  data  relied  upon,  compiled  from  the  seal  logs 
of  the  British  cruisers  by  the  British  Commis- 
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sioners,  and  by  their  courtesy  furnished  to  this     Principal  datM 

relied  upon. 

Grovernment,  and  the  data  compiled  from  the  seal 
logs  of  the  American  vessels/  The  attention  of 
the  Arbitrators  is  particularly  directed  to  the 
area  of  sea  between  the  Pribilof  and  Commander 
Islands,  the  extent  covered  by  the  cruises  in  that 
section,  and  the  number  of  seals  there  observed. 

The  United  States  also  present  in  support  of.  ^^^^^  ^^  i^^'"^^?« 

^  •-  ^  in     Bering     bea    m 

their  contention  on  this  question  a  chart  showing  ^^^^• 
the  cruises  of  American  vessels  in  Bering  Sea 
during  the  summer  of  1892,  which  vessels  made 
particular  observations  as  to  the  density  and 
locality  of  seals  in  Bering  Sea.^  This  chart  is 
compiled  by  the  Navy  Department  of  the  United 
States  from  the  logs  of  the  American  Bering  Sea 
squadron  on  file  in  that  Department,  and  it 
demonstrates  how  completely  the  sea  areas 
about  the  Pribilof  Islands  were  covered  by  the 
observations  of  1892. 

The  United  States  also  present -in  support  of    Sealing   chart, 
their  position  on  this  question  a  chart,  compiled 
from  the  seal  logs  of  said  vessels,  kept  in  the 
same  manner  as  those  of  1891  by  each  vessel 
of  the  squadron,  which  chart  show^s  the  num- 

•  Charts  of  cruises  and  seals  seen,  1891,  Nos.  1  and  2.     Portfolio 
of  maps  and  charts  appended  to  Counter  Case  of  the  United  States. 

-  Chart  of  cruises,  1892.     Portfolio  of  maps  and  charts  ajjpended 
to  Counter  Case  of  the  United  States. 

[;^\6]  e2 
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Sealing   chart,  ber  of  seals  seeii,  the  locality  where  observed. 

1892.  .  .        ' 

and  the  date  of  the  observations.^  A  comparison 
of  this  chart  with  the  sealing  chart  submitted 
with  the  Case  of  the  United  States,^  the  charts 
giving  the  data  from  which  the  British  Com- 
missioners drew  their  inferences,^  and  the  chart 
showing  the  cruises  of  the  American  squadron 
in  1892/  demonstrates  conclusively  the  lack  of 
evidence  to  sustain  the  Commissioners'  assertion, 
and  shows  that  the  assumed  distribution  of  seals 
in  Bering  Sea,  exhibited  by  charts  Nos.  IT,  III, 
and  IV  of  the  Report,  is  unwarranted  and  mis- 
leading.^ It  may  also  be  noted  that  the  Com- 
missioners in  chart  II  make  it  appear  that  the 
Commander  and  Robben  Island  seals  inter- 
mingle ;  this  is,  however,  specifically  denied  by 
Mr.  Grebnitzki,  the  Russian  official  so  often 
quoted  in  the  Report.^ 

^  Seal  Chart,  1892.  Portfolio  of  maps  and  charts  appended  to 
Counter  Case  of  United  States. 

"'  Sealing  chart.  Portfolio  of  maps  and  charts  appended  to  Case 
of  the  United  States.     No.  4. 

^  Charts  of  cruises  and  seals  seen  1891,  Nos.  1  and  2.  Portfolio  of 
maps  and  charts  appended  to  Counter  Case  of  the  United  States. 

^  Chart  of  cruises,  1892.  Portfolio  of  maps  and  charts  appended 
to  Counter  Case  of  United  States. 

^  See  also  Capt.  Hooper's  investigations  in  1892  as  to  range  of 
Pribilof  seal  herd  in  Bering  Sea.  Report  September  6,  1892,  post 
p.  216. 

®  Post  p.  363.  Mr.  Grebnitzki,  the  Russian  military  chief  on  the 
Commander  Islands,  is  so  often  cited  by  the  British  Commissioners 
that  the  attention  of  the  Arbitrators  is  particularly  directed  to  his 
statements,  hereto  appended,  posf,  pp.  362-367. 
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2.   The  alleged  promiscuous  nursing  of  pups  by 

female  seals. 

The  United  States  deny  that  the  statements    Promiscuous  nur- 

1      .        1       -T-»  •  r»     1  •        ^^^S  denied. 

made  in  the  Keport,  in  support  of  the  assertion 
that  a  cow  will  nurse  pups  other  than  her  own, 
are  based  on  evidence  sufficient  to  establish  the 
facts  alleged. 

The  two  most  prominent  authorities  relied  on    Elliott  and  Bryant 

ji        T^  Ti/T       Tx  TTT     "1^11  •    i  j  1  88  authoritics  in  the 

m  the  Keport  are  Mr.  Henry  W .  ±jiliott  and  Report. 
Capt.  Charles  Bryant,  the  former  being  quoted 
over  fifty  times  in  the  first  one  hundred  and 
forty -five  pages,  and  tlie  latter  forty  times  in 
the  same  space.  Yet  the  opinions  of  these  two 
observers  are  to  the  contrary  on  this  point ;  and, 
while  their  opinions  are  taken  without  reserva- 
tion on  all  points  favorable  to  the  conclusions  of 
the  Commissioners,  they  are,  in  respect  to  this 
question,  characterized  as  a  "  theory  "  (Sees.  320, 
322,  323)  and  ''  not  proven"  (Sec.  321).' 

The  Report  attempts  to  disparage  Mr.  Elliott's    CoVs  affection  for 

her  young. 

opinion  by  quoting  him  to  the  effect  that  the 
female  seems  to  possess  no  natural  affection  for 
her  offspring  (Sec.  322),  but  fails  to  state  tliat 
Sir  F.  McCoy,  F.  R.  S.,  also  quoted  in  this  con- 
nection (Sec.  324),  publishes,  in  his  article 
referred  to  in  the  Report,  a  letter  from  an  in- 

^  See  also  N.  A.j  Grebnitzki,  ^ost  p.  366  ;  Dampier's  statement, 
Report,  Sec.  848. 
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Cow's  affection  for  formant,  On  whom  he  relies  for  his  knowledge  of 

her  young. 

seal  habits,  in  which  the  following  statement  is 
made  :  "  They  [the  cows]  keep  good  watch  and 
care  affectionately  for  their  offspring.  "^  ^  *'^' 
I  have  seen  three  pups  washed  off  the  rocks  and 
the  cows  have  immediately  followed  and  brought 

them  on  the  rocks  again  in  an  astonishingly 
rapid  manner/'^  The  attention  of  the  Arbitra- 
tors is  also  called  to  the  testimony  presented  on 
this  point  in  the  Appendix  herewith  submitted." 
Analogy  with  other      The  Rcport  admits  that  "analogy  with  most 

animals. 

other  animals  appears  to  favor  this  view"  (Sec. 
317),  and  that  it  "may  hold  in  the  case  of  the  fur- 
seal  "  (Sec.  318),  but  insists  that  the  observers 
have  been  misled  by  this  analogy  (Sec.  317)  and 
by  the  circumstance  that  they  have  seen  a  cow 
refuse  to  take  the  first  pup  she  meets  and  select 
another  to  be  nursed  (Sec.  323),  adding  that 
such  selection  may  be  the  mere  act  of  finding  a 
pup  which  does  not  have  the  smell  of  fresh  milk 
about  it  (Sec  323).  And  it  is  further  suggested 
that  this  selection  may  be  niade  "  perhaps  by 
Authorities  relied  souiid  "  (Soc.  323).   Two  authorities  are  particu- 

upon  in  the  Report. 

larly  quoted  in  support  of  the  position  taken  in 
the  Report:   "Sir  Samuel  Wilson,  M..  P.,  the 

^  Prodromus  of  the  Zoology  of  Victoria,  bj:  Sir  F.  McCoy, ;F.  R.  S., 
decade  VIII,  p.  9. 

"  J.  Stanley-Brown,  p.  388  ;  W.  H.  Williams,  p.  398  ;  C.  H.  Town- 
send,  p.  393. 
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eminent  Australian   slieep-breeder,"   who  says,     Authoviiies  relied 

.      .  ,  ,  upon  in  the  Report. 

it  IS  common  and  easy  to  make  ewes  'sackle 
other  ewes'  lambs,'^  and  then  demonstrates  how 
difficult  it  is  to  do  so  (Sec.  325);  and  Mr.  C.  H. 
Jackson,  Government  Agent  in  charge  of  the 
Seal  and  Guano  Islands  of  Cape  Colony,  who 
asserts  that  ^^  a  covv^  will  suckle  any  of  the  youns: 
seal,  whether  her  own  or  not "  (Sec.  324). 

As  to  the  statements  of  Sir  Samuel  Wilson, 
they  are  sufficiently  in  accord  with  the  position 
taken  in  the  Case  of  the  United  States  on  this 
question  to  demand  no  criticism  here.    Mr.  Jack-     Mr.  c.  H.  Jackson 

ji  .1  1  1  1  T         ,  ,.         a        questionable 

son,  on  the  other  hand,  makes  a  direct  assertion  authority. 
on  the  subject  which  is  opposed  to  the  evidence 
contained  in  the  Case  of  the  United  States  and 
to  the  principal  authorities  of  the  British  Com- 
missioners. An  examination  of  the  report  of  this 
gentleman  (pp.  1 54, 1 5  5)  fails  to  reveal  upon  what 
knowledge  he  bases  such  a  statement;  and  there 
is  no  proof  that  he  has  ever  seen  the  seal  islands 
of  Cape  Colony  or  even  been  informed  by  experi- 
enced individuals  respecting  the  habits  of  the 
fur-seals  found  there.  Under  such  circumstances 
the  United  States  insist  that  his  statement  is 
unworthy  of  consideration  as  evidence. 

The  Report  also  alleges  that  ''the  same  state-     Sir  f.  McCoy  as 
ment  [as  Mr.  Jackson  s]  is  made  with  respect  to     *^   ^^^  ^ 
the  fur-seal  of  the  Australian  coast"  (Sec.  324), 
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Sir  F.  McCoy  as  referring  in   a  footnote  to  the  work  of  Sir  F. 

an  autlioritj. 

McCo}^,  already  mentioned  herein.^  The  fol- 
lowing is  the  statement  as  it  appears  in  the  arti- 
cle referred  to  and  is  an  extract  from  the  letter 
of  Mounted  Constable  Ardill,  incorporated  in  full 
in  said  article  and  repubUshed  in  the  Appendix 
to  this  Counter  Case  :^  "Should  a  cow  die  or  be 
killed,  her  pup  is  suckled  by  the  other  cows. 
This  I  am  told  is  the  case,  but  I  can't  vouch  for 
it."  This  last  noted  authority,  which  appears 
m  the  Keport  as  Sir  F.  McCoy,  proves  to  be  a 
mounted  constable,  who  makes  the  statement  on 
a  report  so  untrustworthy  that  he  will  not  even 
vouch  for  its  truth. 

The  United  States,  therefore,  claim  that  the 
Commissioners  have  failed  to  advance  a  single 
authority  whose  opinion  is  of  value  to  support 
their  contention  that  a  cow  will  suckle  any  pup 
except  her  own,  and  that  the  contrary  position 
taken  by  the  United  States  and  sustained  by 
ample  evidence^  stands  uncontroverted. 

^  Ante,  p.  53. 

2  Post  p.  292. 

"^  N.  A.  Grebnitski,  post  p.  366,  and  testimony  submitted  with  tbe 
Case  of  the  United  States,  Appendix,  Vol.  IT,  pp.  62,  104,  117, 
375,  etc. 
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3.  Period  at  ivliich  the  female  seals  go  into  the 

water. 

The  Report,  witliout  definitely  stating^  that  the     Position  taken  by 

^  ./  o  ^l^g  Report  and  the 

female  seals  do  not  seek  the  water  for  from  four  authorities, 
to  six  weeks  after  the  birth  of  their  young,  practi- 
cally adopts  the  opinion  of  ''  SnegilofF"  [Sniege- 
roff],  the  native  foreman  on  the  Eussian  Islands, 
as  well  as  the   statement  ODce   made  by  Capt. 
Bryant  on  this  subject,  and  supports  these  ophi- 
ions  by   reference   to  tlie   Commissioner's   own 
observations  as  to  the  relative  number  of  cows 
and  pups  on  the  rookeries  at  different  times  in 
the  season  of  1891  (Sec.  306).  The  "very  general 
belief  amonof  natives  on  the  Pribilof  and  Com- 
mander  Islands  to  the  effect  that  the  females  do 
not  leave  the  land  to  feed  while   engaged  in 
suckling  their  young"   (Sec.    307)   can  not  be 
accepted  as  evidence  in  the  absence  of  names  of 
persons  holding  such  belief;  and  the  fact  that  two 
females  killed  in  September  in  the   presence   of 
the  Commissioners  had  no  food  in  their  stomachs 
(Sec.  307)  may  be  dismissed  without  considera- 
tion, as  at  the  time  when  these  cows  were  killed 
the  Commissioners  admit  that  the  majority  of  the 
cows  were  feeding  (toec.  306) ;  and  the  number 
killed  is  too  small  to    establish    the    assertion 
advanced  in  the  Report. 

The  information  also  given  by  Her  Majesty's 
Minister  at  Tokio — that  ''It  is  sometimes  stated 
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Position  taken  by  that  the  breeding  cows  are  in  the  habit  ofleav- 

the  Keport  and  the 

autLorities.  ing  the  rookeries  to  fish  for  the  support  of  their 

young,  but  the  experienced  authority  on  whose 
remarks  these  notes  are  founded  is  not  of  this 
opinion.  He  has  never  found  food  inside  the 
female  fur-seal  taken  on  the  breeding  grounds." 
(Sec.  307) — must  be  rejected  for  the  reason  that 
the  statement  is  based  on  no  actual  knowledge. 
Capt.  Bryant's      The  reference,  given  in  connection  with  Capt. 

statements. 

Bryant's  opinion,  is  to  his  report,  made  when  he 
was  special  Treasury  agent  in  November,  1869, 
and  which  is  published  in  the  Appendix  herewith 
submitted,  so  far  as  the  same  relates  to  the  Pribilof 
Islands/  The  statement  referred  to  in  the  Report 
is  as  follows  :  "  The  females  go  into  the  water  to 
feed  whenthepups  are  somesix  wrecks  old, leaving 
them  on  the  uplands.""  In  another  portion  of  his 
report  Capt.  Bryant  says:  ''About  the  middle 
of  June  the  males  have  all  arrived  and  the  ground 
is  fully  occupied  by  them.  Soon  after  this  the 
females  begin  to  come,  in  small  numbers  at  first, 
increasing  as  the  season  grows  late,  until  the 
middle  of  July."  ^  At  another  place  he  states: 
''  About  the  middle  of  July  the  females  go  from 
the  rookeries  into  the  w^ater.""     It  is,  therefore. 


1  Fost  p.  275.1 

2  Fost  p.  278. 
•■*  Fost  p.  276. 
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evident  that  the  period  could  not  have  been  six     Capt.  Bryant's 

,  Til'  •  statements. 

weeks  according  to  his  own  statements  in  1869. 
Ten  years  later,  after  eight  years  of  experience 
on  the  Pribilof  Islands,  he  states  :  "  The  females 
after  giving  birth  to  their  young,  temporarily 
repair  to  the  water,  and  are  thus  never  on  shore 
all  at  once."  ^ 

He  carefully  omits  to  give  any  definite  period 
between  the  birth  of  the  pup  and  the  excursions 
of  the  cow  for  food.  This  omission  is  of  impor- 
tance in  this  connection,  as  he  prefaces  his  state- 
ment at  this  time  with  the  followinof  note  to  Dr. 
Allen  :  "  You  will  understand  that  where  any  of 
my  former  statements  are  omitted  or  changed,  it 
is  due  to  correction  made  necessary  by  my  longer 
experience.'' ^  It  is  evident,  therefore, that  Capt. 
Bryant  had  publicly  discarded  the  opinion  used 
by  the  Commissioners  to  maintain  their  position. 
One  native  of  the  Commander  Islands  is,  there-     The  one  authority 

for  the   Report's 

fore,  the  sole  authority  for  the  statement  of  the  position. 
British  Commissioners. 

The  United  States  deny  the  sufficiency  of  this  ^  Testimony  of  c.H. 

•^  */  •        To.vnsend. 

evidence  and  offer  the  testimony  of  Mr.  C.  H. 
Townsend,of  the  United  States  Fish  Commission, 
to  sustain  such  denial  and  to  prove  to  what  extent 

*  Monograph  of  North  American  Pinnipeds,  p.  386. 
2  Monograph  of  North  American  Pinnipeds,  p.  382. 
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Testirronyof  c.  n.  the  Rursiiig  femalcs  had  ah'eady  extended  their 

Towusend. 

food  excursions  even  in  tlie  last  days  of  July/ 
The  same  witness  states  that  on  the  27th  of 
July,  1892,  large  numbers  of  the  females  were 
away  from  the  rookeries  on  St.  Paul  Island,  and 
that  four-fifths  of  the  seals  on  the  breedinof 
grounds  were  pups.^  It  may  be  noticed  in  this 
connection  that  this  was  the  same  date  at  which 
the  British  Commissioners  arrived  on  the  Islands 
in  1891  (Sec.  759),  when  they  state  that  '-'the 
rookeries  were  still  at  their  fnllesu"  (Sec.  3).  Mr. 
Testimony   of  J.  Stauley-Brown,  whose  special  study  of  seal  life 

Stanley-Brown.  '  . 

on  the  Islands  in  1891  and.  1892  has  made  his 
opinions  of  the  utmost  value,  states  that  the 
females  leave  the  rookeries  wutliin  fourteen  or 
seventeen  days  after  the  birth  of  their  pups,  and 
he  shows  by  what  observations  he  became  con- 
vinced of  the  fact. ^ 

4.  Aquatic  coition. 
Affirniation  of  its      The  Kcport  states  that  "  most  writers," for  cer- 

possibility     by     llie 

Eeport.  tain  reasons,  have  advanced  ^'an  erroneous  state- 

ment "  that  the  place  where  fecundation  of  the 
female  seal  occurs  is  on  the  land  (Sec.  295). 
The  Commissioners  affirm,  on  the  contrary,  that 
it  is  not  only  possible  for  seals  to  copulate  in  the 

1  Fost  p.  393. 

2  Post  p.  386. 
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water/  but  that  such  act  is  of  great  frequency     Affirmation  of  its 

possibility     by     the 

when  the  males  are  insufficient  in  number  on  the  Report, 
rookeries  (Sec.  297).     This  allegation  as  to  the 
possibility  of    pelagic    coition  is  stated  in  the 
Report    to    be   established   by  '^  ample   proof" 
(Sec.  246). 

An  examination  of  this  "' ample  proof  "shows     The   evidence 

favour     of      aquatic 

that  it  consists  of  the  following  :  The  opinion  of  coition. 
Capt.   Bryant,   contained  in  his   report  to  the 
Treasury  Department   in  1869  (which,  as  has 
been  shown,  is  entirely  superseded  by  his  paper 
in  the  ''Monograph  of  North  American  Pinni- 
peds "),  and  two  statements    made  by  him  in 
the  latter  work  (Sec.  295),  the  references  being 
to  pages  385  and  405    (footnote,  p.   52),  both 
of  which  clearly  allege  the  possibility  of  coition 
in  the  water.     Besides  these  statements  of  Capt. 
Bryant,  the  Report  quotes  Mr.  W.  H.  Dall,  who 
made  a  statement  to  Prof.  Allen  that  the  female 
seal  receives  the  male  in  the  water  (Sec.  296,  p. 
53).     The  rem.ainder  of  the  '*  ample  proof"  con- 
sists of  "  special  inquiries  "  made  by  the  Com- 
missioners, which  ''have  fully  confirmed  Bryant's 
original  statements,  the  evidence  obtained  includ- 
ing that  of  four  or  five  gentlemen  who  have  had 
long  experience   with   the   Pribilof  and    Com- 

'  Mr.  Grebnitzki,  an  authority  recognized  by  the  Eeport,  declares 
that  he  believes  copulation  in  the  water  to  be  impossible,  Post 
p.  364. 
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The   evidence   in  mander  Islands,  and    several    intelligent    and 

favour      of     aquatic 

coition.  observ^ant   hunters  who   have   been  en^aofed  in 

sealing  at  sea  "  (Sec.  296).  The  latter  general- 
ization of  information,  in  which  neither  the 
names  of  the  '^  four  or  five  gentlemen  "  nor  those 
of  "  the  intelligent  and  observant  hunters  "  are 
given,  can  not  be  considered  in  the  light  of  proof 
to  substantiate  the  position  of  the  Report  on  this 
question. 

It  is  a  significant  fact  in  connection  with  the 
proofs  advanced  by  the  Commissioners  that,  not- 
withstanding the  observations  made  by  these 
officials  on  and  about  the  Pribilof  and  Commander 
Islands,  they  fail  to  have  seen,  or  at  least  to  re- 
cord, a  single  instance  in  which  the  act  of  coition 
took  place  in  the  water,  although  it  would  seem 
that  instances  must  have  been  frequent  in  the 
waters  about  their  vessel,  if  their  statements  as 
to  the  scarcity  of  the  adult  males  on  the  Islands 
are  to  be  accepted. 

Capt.  Bryant   as      As  to  the  opinion  of  Capt.  Bryant,  relied  upon 

by  the  Commissioners,  the  attention  of  the  Arbi- 
trators is  directed  to  his  deposition  submitted 
with  the  case  of  the  United  States.^     The  other 

w.  H.  Daii  as  an  authority  clted  in  the  Report,  namely, Mr.  W.  H. 

Dall,  gives  the  following  testimony  in  relation  to 
pelagic  coition,  after  saying  that  his  statements 

^  Appendix  to  Case  of  the  United  States,  Vol.  II,  p.  6. 
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*'  as  to  copulation  in  the  water  rest  largely  upon     w.  h.  Daii  as  aa 

.  .    .  .  .  authority. 

assumption,"  and  after  reciting  his  observations 

as  to  seals  seen  playing  in  the  water  :  "1  have 

never  had  an  opportunity  to  assure  myself  that 

the  pairs  of  seals  seen  playing  in  tlie  water  were 

of  opposite  sexes,  or,  if  they  were,  that  their  play 
was  of  a  sexual  nature,  or,  if  it  was,  that  the  act 

was  complete  or  effective."^ 

In  view  of  the  facts  stated  and  of  the  quantity  J^:^trZfeii: 
of  testimony  on  this  point  published  with  their  *^^  i^eport. 
Case,"  the  United  States  submit  that  there  is  no 
proof,  "  ample  ''  or  otherwise,  to  support  the  as- 
sertion that  coition  takes  place  in  the  water.   (Sec. 
246,  p.  43.) 

The  United  States  further  claim  that  the  posi-  ,  inconsistencies  of 

^  the  Report. 

tion  taken  in  the  Beport  on  the  question  of  when 
the  female  seals  leave  the  rookeries  after  the  birth 
of  their  young(an/e,p.  57)  is  entirely  inconsistent 
with  the  proposition  maintained  by  the  Commis- 
sioners **that  the  time  of  impregnation  of  the  female 
is  not  necessarily  comprised  within  the  period  dur- 
ing which  she  seeks  the  shore  for  the  purpose  of 
giving  birth  to  her  young"  (Sec.  297),  and  the 
statement  made  in  the  Report  that  the  breeding 
females  remain  for  several  weeks  on  shore  after 
bearing  their  young  (Sec.  30).    As  the  period  of 

1  Post  p.  359. 

-  Appendix  to  Case  of  the  United  States,  Vol.  II,  pp.  14,  42,  165, 
etc. 
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Inconsistencies  of  gestatioii  is   Stated  bj  tlic  Commissloners  to  be 

the  report. 

about  twelve  months  (Sec.  434),  coition  in  the 
water  would  necessarily  be  four  or  even  six 
weeks  (Sec.  806)  later  than  the  arrival  of  cows  at 
the  Islands,  which  would  necessitate  the  arrival 
of  the  cows  by  as  many  weeks  later  the  follow- 
ing year,  since  they  give  birth  to  their  young 
immediately  upon  landing  (Sec.  30). 
Late  arriTai  of  the      jf  j^\^q  frequency  of  pelac;ic  coition  be  as  sxi'eat 

coM's  at  the  Islands.  x  j  r        g  ir> 

as  alleged  in  the  Report,  the  date  of  the  arrival  of 
the  cows  would  be  growing  continually  later  and 
would  be  now  much  later  than  in  former  years. 
No  proof  is  offered  in  the  E.eportonthis  important 
point.  In  opposition  thereto  the  United  States' 
Commissioners  have  appended  to  their  report  a 
table  showing  the  arrival  of  the  various  classes 
of  seals  on  the  Islands,^  and  the  United  States 
herewith  submit  on  the  same  question  the  further 
evidence  of  Maj.  W.  H.  Williams,  Special  Treas- 
ury Agent  in  charge  of  the  Pribilof  Islands,  who 
states  that95  per  cent  of  the  cows  hadgiven  birth 
to  their  young  by  July  12,  1891,  showing  the 
arrivals  must  have  been  at  the  usual  time,^  and  of 
Mr.  Stanley -Brown,  who  arrived  on  the  Islands 
on  the  9th  of  June,  1892,  and  who  states  that 
some  cows  had  arrived  previous  to  that  date.^ 

^  Case  of  the  United  States,  p.  386. 

2  Post  p.  397. 

3  FoH  p.  386. 
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MANAGEMENT  OF  THE  PRIBILOF  ISLANDS  AS  THE 
ALLEGED  CAUSE  OF  THE  DECREASE  OF  THE 
ALASKAN  SEAL  HERD. 

The  British  Curamissioners  at  several  places  in    .^J^®,  "methods  ad- 

■■-  mitted  to   be  almost 

their  Eeport  admit  that  the  regulations  in  force  perfect. 
and  the  methods  employed  in  taking  seals  on  the 
Pribilof  Islands  are  the  best  that  could  have  been 
adopted,  having  been  founded  on  the  long  expe- 
rience of  the  Russian  Government  after  nearly 
a  century  of  occupation  (see  Sees.  659,  676). 
The  Report  further  states  that  "  from  a  tran- 
scendental point  of  view  the  methods  proposed 
were  appropriate,  and  even  perfect,  but  in  prac- 
tical execution,  and  as  judged  by  the  results  of 
a  series  of  years,  they  proved  to  be  faulty  and 
injurious  "  (Sec.  662).  It  is,  therefore,  not  the 
methods, but themannerof  their  execution,  which 
is  the  subject  of  criticism  by  the  Commissioners. 
Other  than  this  s^eneral  charo:e  of  faulty  execu-     Excessiye    killing 

.      .  .  alleged. 

tion,  the  one  variation  from  the  Russian  methods 

made  by  the  United  States  which  is  disapproved 

of  in  the  Report  is  the  number  of  seals  allowed 

to  be  taken  (Sec.  659). 

In  establishing  their  assertion  that  the  number     Pi-cof  mnstbelimI- 
^  ted  to  period  1870- 

of  seals  annually  killed  on  the  Islands  w\as  excess-  i^^o. 
ive,  it  is  insisted  by  the  United  States  that  the 
Commissioners  should  be  confined  to  the  first 
decade  of  the  lease  of  the  Pribilof  Islands  to  the 
Alyska  Commercial  Company  (1871-1880),  be- 
[.^  1 6]  F 
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Proof  must  be  limi- cause  oelaPic  sealiDOf  was  then  too  inslo^nlficant 

t3d  to  period  187C-  .  . 

1880.  to  perceptibly  affect  seal  life,  and   that  any  con- 

sideration of  the  management  subsequent  to  the 
introduction  of  pelagic  sealing,  which  is  admit- 
ted to  be  a  factor  "  tending  towards  decrease  " 
(Sec.  60),  is  irrelevant  to  the  question  at  issue, 
unless  it  can  be  shown  that  there  was  a  sufficient 
increase  in  the  number  of  seals  killed  on  the 
Islands,  or  sufficient  changes  in  the  methods 
employed  in  taking  the  quota,  to  materially 
affect  and  deplete  the  seal  herd,  even  without 
the  introduction  of  pelagic  sealing. 
Admisfsion   as  to      The  United  States  admit  that,  after  a  decided 

period  after  decided  .  ,        ,  .      ,  p      ,  i    i         i   i       - 

decrease.  decreasc  lu  the  birth  rate  oi   the  seal  nerd  had 

been  caused  by  pelagic  sealing,  the  number 
allowed  by  the  lease  to  be  killed  was  more  than 
the  reduced  herd  could  properly  endure  ;  but 
they  assert  that  any  evil  effects  resulting  from 
the  management  on  the  Islands  is  directly  charge- 
able to  the  conditions  established  by  pelagic 
sealing. 

•  It  was  not  until  the  year  1889  that  thedecrease 
in  the  birth  rate  of  the  seal  herd  (which  decrease 
had  been  augmented  annually  by  an  ever  in- 
creasing fleet  of  pelagic  sealers)  became  suffi- 
ciently evident  among  the  young  male  portion 
of  the  herd  to  seriouslv  attract  the  notice  of  and 
to  alarm  the  Government  agents  on  the  Islands.^ 


Cas?  of  the  United  States,  p.  184. 
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In  that  year  for  the  first  time  the  weic^ht  of  skins     Adniission    as    to 

period  after   decid  -d 

fell  below  the  average  of  former  years. ^  The  decrease, 
report  of  the  official  in  charge  of  the  Islands 
resulted  in  an  immediate  reduction  of  the  quota 
allowed  by  the  Treasury  Department  at  Wash- 
ington, and  in  a  curtailment  of  the  time  allowed 
within  which  to  take  such  quota.  ^  Notwithstand- 
ing the  endeavors  of  the  United  States  to  meet 
the  new  conditions  created  by  pelagic  sealing 
with  restrictions  upon  slaughter,  which  were 
made  still  more  rigid  in  1891,  the  herd  con- 
tinned  to  become  more  and  more  depleted,  and 
in  1892  a  decrease  appears  over  1891,  though 
the  consensus  of  opinion  of  those  on  the  Islands 
is  that  in  the  last  vear  the  male  seals  have 
increased  to  a  limited  extent.^' 

The  United  States,  however,  insist  that  the     irreievancTofsueh 

'  admisgiou. 

flxilure,  if  any,  to  take  into  account  the  "  new 
iactor  "  (viz,  pelagic  sealing)  is  wholly  irrelevant 
to  the  true  issue,  and  they  Jiave  presented  testi- 
mony in  relation  to  the  management  on  the 
Islands  for  the  purpose  of  showing,  and  which 
shows,  that  such  management  could  not,  under 
normal  conditions,  have  caused  a  decrease  in  the 
Pribilof  seal  herd. 


^  Max  Ileilbronner,  post  p.  369  and  table  facing. 
*  Case  of  the  L^nited  States,  p.  153. 
•"'  J.  Stanley-Brown,  ^om/  p.  385. 
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Failure  of  Report      The  Keport  fails  to  establish  a  single  instance 

to    show    change   of 

management     after  where  the  manaofement  on  the  Islands  or  the 

1880.  ^ 

methods  employed  thereon  have  been  changed 
since  1880  from  the  '*  appropriate  and  even  per- 
fect"  system  adopted  in  1870,  or  where  the 
number  of  seals  killed  annually  has  been  in- 
creased beyond  the  annual  quota  of  the  first  ten 
years  of  the  lease. 
Reseryation  as  to      q^j^^  Government  of  the  United  States  reserves 

charges  ot  iraud. 

to  another  portion  of  this  Counter  Case  the  re- 
peated and,  as  it  conceives,  very  unjustifiable 
insinuations  of  the  Commissioners  of  the  malfea- 
sance by  United  States  oflftcers,  of  fraudulent 
practices  of  the  Alaska  Commercial  Company 
when  lessees,  and  of  collusion,  necessari'y  im- 
plied, by  the  London  firm  of  C  M.  Lampson  k 
(Jompany  ;  only  stating  here,  that  all  such  evi- 
dent attempts  to- mislead  the  Tribunal  of  Arbi- 
tration and  to  obscure  the  true  issue  are  un- 
founded in  fact  and  unsupported  by  proof  or 
evidence  of  any  sort. 

All  reference,  therefore,  to  the  management  of 
the  Pribilof  Islands  subsequent  to  the  introduc- 
tion of  pelagic  sealing,  when  it  became  a  factor 
in  the  decrease  of  the  seal  herd,  the  United 
States  repeat,  is  irrelevant  to  the  true  issue — 
the  cause  of  the  present  depleted  condition  of 
the  Pribilof  rookeries. 
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The  alleged  excessive  killing  of  male  seals    Eonndation  of 

charge    of    excessiAC 

must  rest  entirely  on  the  proposition,  which  the  killing. 
Report  endeavors  to  establish,  that,  by  means  of 
this  license  to  slauafhter  100,000  vouns:  males  on 
the  Islands,  the  breeding  males  have  become  so 
depleted  as  to  be  unable  to  fertilize  the  females, 
thus  creating  a  decrease  in  the  birth  rate  suffi- 
cient to  account  for  the  present  condition  of  the 
Alaskan  seal  herd.  To  establish  tliis,  the  Com- 
missioners refer,  among  other  things,  to  the  re- 
port to  the  Treasury  Department  in  1875  of 
Captain  Charles  Bryant.     This  official  did,  as     Captain  Bryant  as 

a  witness  for  the  Corn- 
stated  in  the  Report  (Sec.  678),  advise  the  Secre-  missioners. 

tary  of  the  Treasury,  in  view  of  his  observations, 
to  reduce  the  immber  of  the  quota  to  85,000 
skins  ;  but  the  true  reason  of  this  recommenda- 
tion is  obscured  in  the  Keport  by  a  collection  of 
quotations  from  various  writings,  of  which  he  is 
the  author,  and  by  placing  an  erroneous  inter- 
pretation on  his  language. 

The  reasons  for  his  report  of  1875  are  clearly  Reasons  for  his  re - 
shown  by  an  examination  of  his  testimony  before 
a  committee  of  the  House  of  Representatives  in 
1876.  Captain  Bryant  there  makes  the  follow- 
ing statement  :  "  In  the  season  of  1868,  before 
the  prohibitory  law  was  passed  and  enforced, 
numerous  parties  sealedon  the  Islands  at  will  and 
took  about  two  hundred  and  fifty  thousand  seals. 
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lieasous lor iiis re-  They  killed  mostlj  all  the  product  of  1866-67. 

In  making  our  calculations  for  breeding  seals  we 
did  not  take  that  loss  into  consideration,  so  that 
in  1872-73,  when  the  crop  of  1866-67  would 
have  matured,  we  were  a  little  short.  These 
seals  had  been  killed.  For  that  reason,  to  ren- 
der the  matter  doubly  sure,  I  recommended  to  the 
Secretary  a  diminution  of  15,000  seals  for  the 
ten  years  ensuing.  I  do  not,  however,  wish  to 
be  understood  as  saj^ing  that  the  seals  are  all 
decreasing — that  the  proportionate  number  of 
male  seals  of  the  proper  age  to  take  is  decreasing. 

''  Q.   The  females  are  increasing  ? 

"  A.  Yes,  sir  ;  and  consequently  the  number 
of  pups  produced  annually."^ 

In  1872  the  seals  taken  were  principally  four 
and  six  years  old  and  some  of  seven  years  old 
were  kdled  (Sec.  812).  This  was  drawing  from 
the  same  class  of  seals  killed  in  1868,^  which 
would,  had.  they  been  spared,  have  appeared  on 
the  rookeries  as  breeders  in  1873  and  the  years 
thereafter. 

The  folio v/ing  year  (1873)  the  class  of  skins 
preferred  were  '"three-year-olds"  (Sec.  813),  or 
those  born  in  1870;  the  so-called '' crops ''  of 
1  869  and  1870  would  not  have  been  fit  to  go  on 

1  Ho.  Eep.,  44th  Cong.,  1st  Sess.,  Kept.  No.  623,  p.  99. 
-  Appendix  to  Case  of  the  United  Slnles,  A'ol.  IT,  p.  7. 
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the  breediiify  grounds  till  1875  or  1876,  which     Rej/ sons  for  his  re- 

pert. 

would  correspond  with  Captain  Bryant's  state- 
ment that  the  decrease  in  male  life  ceased  in 
187G  and  breeding  male  seals  began  to  increase 
to  such  an  extent  in  1877  that  he  affirmed  that 
in  two  years  (1879)  the  loss  would  be  made 
good  (Sec.  679).  This  is  further  and  fully  ex- 
plained by  the  same  witness  in  his  deposition 
appended  to  the  Case  of  the  United  States.^ 

The  evidence  presented  in  the  Report,  which     Divisions  of  evi- 
dence. 

treats  of  the  period  from  1870  to  1880,  consists 
(l)  of  statements  to  the  effect  that  100,000  or 
more  skins  could  not  be  taken  on  the  Islands 
without  depleting  the  herd,  and  (2)  of  other 
statements  or  conclusions  to  the  effect  that  the 
male  seals,  both  breeding  and  nonbreeding,  l.iad  • 
decreased  during  the  first  decade  of  the  lease  of 
1870. 

A.S  to  the  lirst  statements  mentioned,  it  is  in-     irrelevancy  of  tiic 

first  division. 

sisted  by  the  United   States   that  it  is  enth^ely 

irrelevant  how  manv  seals  were  taken  on  the 

Islands  annually,  unless  it  can  be  shown  that  the 

number  killed  resulted  in  a  diminution  of  the 

normal  number  of  the  seal  lierd,  or  at  least  the 

male  portion  of  it.     The   so-called  proof,  how 

ever,  on  this  point  which  the  Report  presents  as     Unfairness  of  stato- 

1        -j-j         .  -in  •  •  •     i3ients  as  to  Russian 

to  the  Kussian  period  ot  occupation  is  so  mam-  period. 

•  Appendix  to  the  Case  of  the  United  States,  Vol.  II,  p.  7. 
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Unffiirness  as  to  festly  Unfair  that  attention  should  be  directed  to 

statements    as    to  , 

Ku*sian  period.         its  misleading  character.     The  Commissioners 

state  that  from  1787  to  1  806  the  number  of  skins 
taken  was  50,000  annually;  from  1807  to  1816, 
47,500  ;  and  from  1817  to  1866,  25,000.  The 
desire  is  to  suggest  the  inference  that  the  killing 
of  50,000  was  excessive,  the  Report  giving  as  a 
secondary  reason  for  the  evident  decrease  the 
"nearly  promiscuous  slaughter  (for  the  first  part 
of  this  period)  of  seals  of  both  sexes  and  all  ages." 
(Sec.  40.) 

The  United  Stati:'S  contend  that  the  "nearly 
promiscuous  slaughter,"  mentioned  as  a  second- 
ary cause,  was  the  principal  cause,  and  that  the 
expression  "for  the  first  part  of  this  period"  is 
intentionally  indefinite,  though  it  appears  from 
the  E-eport  that  the  killing  of  females  was  not 
prohibited  until  1847  (Sec.  37,  p.  8).  The  Keport 
states  that  in  1836  an  exceptionally  severe  winter 
caused  a  great  mortality  among  the  seals,  so  that 
only  4, 100  of  all  classes  were  observed  on  the  rook- 
eries (Sec.  800),  which  reduced  the  birth  rate  for 
a  number  of  years  and  necessarily,  also,  the 
annual  number  of  skins  secured.  The  inclusion 
of  this  time  of  scarcity  in  all  classes  of  seals  in 
the  period  of  1834  to  1866  is  most  misleading  as 
to  the  question  of  how  many  male  seals  can  be 
taken  when   the  rookeries  are  in  their  normal 
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condition.  An  examination  of  the  Russian  docu-      The  numbers  killed 

from  1860-1865. 

ments  herewith  submitted  shows  that  from  1360 
to  1865,  inclusive  (when  it  may  ba  assumed  the 
rookeries  had  recovered  from  the  mortality  ot* 
1836  and  the  slaughter  of  female  seals  prior  to 
1847),  the  annual  quota  raiiged  from  45,000  to 
70,000  on  St.  Paul  Island  alone,  and  that  the 
only  reason  why  more  were  not  taken  was  the 
plethoric  condition  of  the  Chinese,  Russian,  and 
American  markets.^ 

The  other  class  of  statements  or  conclusions     Second  division  of 

evidence. 

advanced,  to  show  that  the  breeding  and  non- 
breeding  seals  decreased  during  the  ten  years 
following  the  leasing  of  the  Pribilof  Islands  in 
1870,  may  be  divided  into  three  heads,  namely, 
(l)  an  alleged  increased  proportion  of  females  to 
breeding  males,  (2)  an  alleged  recognition  by 
the  lessees  of  the  decrease  of  male  seals,  and 
(3)  alleged  overdriving  and  resort  to  new  areas 
to  obtain  the   quota.      The   first   allegation  is     Comparisons  of 

bi         ,.      1  •  ]      .  .1  1      harems  1870  and 

ased  entirely  on  comparisons  between  the  early  isoo  irrelevant. 

years  of  the  lease  of  1870  and  the  last  two  or 

three  years  of   the   same    (1889-1891).       The 

United  States  insist   that  such  comparisons  are 

irrelevant,  for,  even  if  the  breeding  males  were 

disproportionately  few  during  the  latter  years, it 

1  Po'it  T.p.  193-19D.  Bincroft's  Alaska,  p.  5S2 :  "In  1851,  30,030 
could  be  killed  annually  at  St.  Paul  Island  alone,  and  in  1861  as 
many  as  70,000,  without  fe.ir  of  exhausting  the  supply." 
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Comparisons  of  is  the  result  of  a  decreased  birth  rate  caused  by 

harems  1870  and  ^  ^  ^ 

1890  irrelevant.         pelagic  Sealing.     The  United  States,  however, 

deny  that  harems  have  increased  "from  four  to 
eight  times''  over  their  size  in  1870-1874. 
(Sec.  54.) 

,/^;iV«  7"v '^iif  "^*  ^^      Mr.  Henry  W.  Elliott,  who  is  relied  on  as  an 

H.  W.  Elliott's  state--  -^  ' 

^®"^'  authority  in  this  matter  by  the  Commissioners  to 

show  that  the  harems  averaged .  from  5  to  20 
cows  in  1874  (Sec.  293),  states,  in  the  same  pas- 
sage from  which  the  quotation  used  in  the  Report 
has  been  extracted,  that  there  are  "  many  in- 
stances where  45  or  50  females  are  under  the 
charge  of  one  male,"  and  he  closes  his  sentence 
by  stating  that  the  average  given  is  not  entirely 
satisfactory  to  himself.^  This  curtailment  of  Mr. 
Elliott's  statement  is  in  flagrant  violation  of  tlie 
Commissioners'  Letter  of  Instructions,  in  which 
Lord  Salisbury  says  :  '*  I  need  scarcely  remind 
you  that  your  investigation  should  be  carried  on 
with  strict  impartiality  "  (p.  2). 
Harems  in  1891.         The  Report  fails  to  give  any  testimony  to  show 

liow  manv  females  constituted  a  harem  in  1891, 
and  makes  thestatement,  wholly  unsubstantiated 
by  proof,  that  the  liarems  have  increased  in  size 
"from  four  to  eight  fold."     (Sec.  54.) 
Surplus  of  virile      The  proseut  surplus  of  virile  males  has  been 

males. 

full  V  treated  of  in  the  Case  of  the  United  States," 

^  United  States  Census  Keport,  1880,  p.  36. 
"■  Case  of  the  United  States,  p.  172. 
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and  a  photograph  taken  by  Mr.  Stanley- Brown     Surpins  of  virile 

in   1892,  at  the  heio^ht  of  the  breedmsf  season, 

shows  a  nvunber  of  vigorous  bulls  located  on  the 

breedino'  m-ounds  unable  t^  obtain  consorts.^   On     size  of  imrems  in 

^  ^  1892. 

eTuly  ]  9,  1892,  Professor  B.  W.  Evermann,  of  the 
United  States  Fish  Commission,  a  well-known 
authority  on  subjects  of  natural  history,  counted 
tlie  number  of  bulls,  cows,  and  pups  on  a  section 
of  Lukannon  BookerV;  St.  Paul  Island,  and  the 
result  was  as  follows  :  13  bulls,  90  cows,  and 
211  pups."  If  each  cow  in  a  harem  was  repre- 
sented by  a  pup,  the  average  number  to  a  bull 
would  be  1 5,  certainly  not  an  excessive  number  * 
even  according  to  the  Report. 

The  Commissioners  also  rely  on  a  newspaper     Alleged  summary 

■^  -^    -^        of  a  report  by  H.  W. 

extract,  which  purports  to  be  a  summary    of  a  Elliott  in  1890. 

report  made  by  Mr.  Henry  W.  Elliott  in  1890 

to  the   Secretary  of  the  Treasury,  to  establish 

several  alleged  facts  (Sec.  832).     One  of  these 

statements  in  this  alleged   summary  (Sec.  433) 

is  that  there  were   250,000    barren  females  on 

the  Pribllof  Islands   in    1890  (Sec.  832,  p.  40), 

This  is  cited  by  the  Commissioners  to  show  the 

lack  of  virile  males  on  the  rookeries  in  that  year. 

An  examination  of  the  extract  as  published  in 

^  J.  Stanley-Brown,  post  p.  386. 
2  B.  W.  Evermann,  7)0.?^  p.  264. 
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Alleged  summary  volume  111  of  the  Appendix  to  the  Case  of  Great 

of  a  report  by  H.  \\.  •       /-r*       i*  t^  r^  tvt 

Elliott  in  isJo.         Britain  (Parhamentary  Paper  C — 6368,  No.   2, 

1891,  p.  60)  discloses  the  ftict  that  this  state- 
ment appears  after  the  signature  of  Henry  W. 
Elliott,  and  it  can  not,  therefore,  be  construed 
as  a  portion  of  such  report.  Furthermore,  how 
the  Connnissioners  can  question  Mr.  Elliott's 
power  to  compute  the  number  of  seals  on  the 
Islands,  as  they  have  done,  and  still  rely  at  all 
on  his  computation  as  to  the  number  of  barren 
females  needs  explanation. 
Alleged    recogui-       The  secoud  mode  by  which  they  endeavor  to 

tioii   of  decrea^  by 

lessees.  show  a  decTcase  in  the  seal  herd  prior  to  1880 

is  by  pointing  to  an  alleged  recognition  thereof 
on  the  part  of  the  lessees  in  the  reduction  made 
by  them  of  tlieir  catch  in  1875,  and  to  an  alleged 
lowering  of  the  standard  of  weights  of  skins. 
Ihe  Report  proceeds  as  follows:  ''In  the  same 
year  [1875]  the  number  of  skins  obtained  was 
considerably  reduced  in  the  face  of  a  steady 
market  and  before  the  decline  in  prices  of  the 
two  succeeding  years  "  (Sec.  44).  This  state- 
ment is  ckarly  incorrect,  as  is  shown  by  the 
references  cited. ^  Another  allegation  as  errone- 
ous as  the  foregoing  is  contained  in   the  state 

^  British  Comrs.  Kept.,  p.  132.  Appendix  to  Case  of  the  United 
States,  Yol.  II,  pp.  558,  585.  Table  of  seals  taken  on  Pribilof 
Islauc's  for  all  purposes,  post  p.  427. 
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merit  of  the  Report  tliat  the  standard  of  skias 
was  lowered  from  time  to  time,  iiriDlying'  an 
inereasino' scarcity  of  males  (Sec.  09 4).    In  1876     Average  weigi»t.s of 

^  .  .,  .  Alaskan  catch,  1870- 

the  averao'e  weicrlit  of  all  the  skins  of  the  Alaska  i^bd. 
catch  was  8  pounds,  which  remained  about  the 
average  till  1886,  the  average  weight  being  in 
that  year  10-^%  pounds  ;  from  that  time,  coinci- 
dentally  with  the  increase  of  pehigic  sealing, 
the  weight  dropped  to  9|  pounds  in  1886,  8|- 
pounds  in  1887,  S^  pounds  in  1888,  and  finally 
in  1889  to  7-^^-  pounds,  the  lowest  standard  ever 
reached/  The  United  States,  therefore,  deny 
the  statements  made  in  the  Report  as  to  the 
reduction  of  the  ^'standard  of  weights"  (page 
119,  C). 

TJie  Commissioners  also  rely  upon  a  statement    The    number    of 

seals   taken  from 

alleged  to  have  been  made  to  them  by  Mr.  Northeast  Point. 
Daniel  Webster  that,  in  1874  and  1875,  from 
35,000  to  36,000  skins  were  taken  from  North- 
east Point  rookery  and  that,  since  1879,  from 
29,0C0  to  18,000  skins  only  had  been  taken 
there,  thus  implying  a  large  decrease  in  the  seals 
resorting  to  this  great  rookery  (Sec.  677).  The 
annual  killings  on  Northeast  Point  are  combined 
in  a  table  submitted  herewith,^  which  gives  the 
numbers  annually  taken  thereon  and  the  percent- 

^  Max  Heilbronner^^o*^  p.  369  and  table  facing. 

-  Table  of  seals  killed  on  Northeast  Voint,  post  ip.  427. 
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.   Tiic  number  of  age  to  the   wliole  nrimber   killed  on   St.  Paul 

seals   taken  from  i  i      •  •  >  o 

No I'tii- east  Point.       Island.    Jbroin  this  table  it  appears  that  m  18/3 

26,369  seals  were  taken,  being  34-. 9  per  cent  of 
the  whole  number ;  in  1874,  34,526,  or  37.5  per 
cent;  in  1875,  35,113,  or  39  per  cent ;  in  1888, 
33,381,  or  39.7  per  cent;  and  in  1889,  28,794,  or 
o3.9  per  cent.  The  average  percentage  for  the 
nineteen  years  during  which  the  lease  may  be 
said  to  have  been  in  operation  (some  3,400  only 
having  heen  taken  the  first  year  under  the  same) 
is  31.4.  The  Commissioners  give  the  number 
taken  in  1889  as  15,076,  claiming  the  same  to  be 
from  official  records,  but  the  citation  given  is  to 
a  report  to  the  House  of  Representatives  printed 
in  1876  (Sec.  677).  Evidently  this  is  a  clerical 
error,  but  it  deprives  the  United  States  of  the 
opportunity  to  examine  the  authority  intended 
to  be  cited. 
Alleged  resort  to      The  Questlon  of  driving  ill  1879  from  areas, 

reserved  areas  in 

1879.  before  reserved  and  untouched,  is  used  in  the 

Report  to  show  that  the  male  seals  had  decreased 
to  such  an  extent  as  to  compel  the  resort  to  these 
hauling  giounds.  The  Commissioners  refer  to 
this  in  the  following  words  :  "  Whatever  may 
have  been  the  detailed  history  of  the  seal  inter- 
ests on  St.  Paul  in  the  intervening  years,  the 
fact  that  in  1879  it  became  necessary  for  the  first 
time  to  extend  the  area  of  driving,  so  as  to  in- 
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elude  Zapadnie  and  Polavina   rookeries,  oi'  the     Alleged  resort  to 

reserved  areas  in 

hauling  grounds  adjacent  to  them,  shows  con-  i879. 

clusively  that  a  great  change  for  the  worse  had 

already    occurred    at    that    date  "    (Sec.    684). 

This  statement  is  not  in  accord  with  the  flicts.     No  hauling  grounds 

ever  reserved. 

Prior  to  1879  Polavina  had  been  driven  from 
every  year  but  two,  and  Zapadnie  had  supplied 
its  portion  to  the  quota  of  skins  every  year  of 
the  lease  prior  to  1879,  as  is  shown  in  the 
table  cited. ^  The  United  States,  therefore,  insist 
that  this  statement  in  the  Report  should  not  be 
considered,  in  examining  the  question  as  to  the 
cause  of  the  decrease  of  the   seal  herd.      The     Overdriving    and 

p  !••  ii*'i  1  1      redriving  subsequent 

question  oi  overariving  and  redrivrng  has  ah^eady  to  1880  irrelevant. 
been  fully  treated  of  in  the  Case  of  the  United 
States  ;^  it  may  be  noted,  however,  that  Mr. 
Elliott  is  quoted  as  stating  that  overdriving  was 
first  begun  in  1879  (Sec.  714),  which  is  the  year 
mentioned  in  the  erroneous  statements,  above 
referred  to,  as  to  the  commencement  of  driving 
from  Polavina  and  Zapadnie. 

It  is  insisted  by  the  United  States  that  driving 
and  redriving  after  the  introduction  of  pelagic 
sealing,  if  any  occurred,  are  directly  chargeable 
to  the  condition  created  by  open-sea  hunting. 

The   United  States,  therefore,  deny  that  any     Denial  of  decrease 

^    prior  to  1880. 

valid  evidence   has  been  advanced  bv  the  Com- 

^  Appendix  to  Case  of  tlie  United  States,  Vol.  II,  pp.  117-127. 
"  Case  of  the  United  States,  p.  158. 
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Denial  of  decrease  mlssioners  siifRcient  to  estabUsb  tliat  any  portion 

prior  to  1S80. 

of  the  seal  herd  decreased  prior  to  1880,  or  that 
there  was  a  paucity  of  male  life  during  that 
period  on  the  breeding  grounds,  or  that  the 
management  and  methods  in  force  on  the  Pribilof 
Islands  have  been  a  cause  of  decrease  in  the 
Alaskan  seal  herd. 

PELAGIC    SEALING. 

The  Report  an      Xhat  Dortion  of  the  Report  of  the  British  Com- 

apology   for    pelagic  *•  •■ 

^^'^^^"g-  missioners  which  considers  the  eifects  of  pelagic 

sealing  upon  the  Alaskan  herd  is  in  the  nature  of 
an  apology  and  an  attempted  justification,  for  the 
Commissioners  specifically  admit  that  pelagic 
sealing  is  indiscriminate  (Sec.  633)  and  tends 
towards  decrease  (Sees.  GO,  71).  The  apology 
rests  upon  three  propositions  which  they  endea- 
vor to  establish  by  evidence  principally  obtained 
from  interested  parties  at  Victoria  and  which 
are  herein  treated  in  the  order  of  their  import- 
ance as  recognized  in  the  Keport. 

1.    That  the  percentage  of  female  seals  in  the 
'pelagic  catch  is  not  large. 

The  Indian  evi-      The  Keport  first  citcs  in  this  connection  so- 

dence  submitted.  i  i  i  i        •        i 

called  '•'  evidence,'  alleged  to  have  been  obtained 
from  Indian  hunters  at  various  points  along  the 
Northwest  Coast  (Sees.  G35-641),  and  in  which 
there  is  a  careful  avoidance  of  names  of  inform- 
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ants.     It  is  insisted  by  the  United  States  that    The  Indian  eyi- 

dence  submitted. 

such  testimony  is  valueless  for  the  purpose  of 
establishing  any  conclusion  worthy  to  be  relied 
upon  in  this  controversy. 

The  second  class  of  testimony  presented  to    Testimony  of  mter- 

*^     ■'-  ested  parties  submit - 

sustain  the  position  of  the  Report  is  obtained  ^^'^' 
from  sworn  statements  of  Canadian  sealers,  which 
the  Commissioners  admit  are  not  "  entirely  un- 
tinctured  by  motives  of  personal  interest  "  (Sec. 
634).  These  alleged  statements  of  Indians, 
whose  names  are  not  made  known,  and  of  other 
witnesses,  admitted  to  be  subject  to  suspicion, 
are  the  sole  foundation,  so  far  as  matters  of  fact 
are  concerned,  for  the  defense  by  the  British 
Commissioners  of  pelagic  sealing. 

The  lar^fest  percenta2:e  of  females  admitted  „  Percentage    of 

c>  i.  o  females   admitted  to 

by  these  '*  most  experienced  and  intelligent  ^^  ^*'^®"' 
pelagic  sealers  "  (Sec.  642)  to  have  been  taken 
by  them  along  the  Northwest  Coast  is  fifty  out 
of  one  hundred  seals,  and  but  three  men  make 
this  admission  (Sees.  644,  645,  646).  The  other 
witnesses  quoted  (fifteen  in  number)  vary  con- 
siderably in  their  opinions  as  to  the  number  of 
females  taken  in  a  catch,  the  percentage  alleged 
ranging  from  two  and  a  half  to  over  forty,  the 
majority  giving  it  as  from  twenty  to  thirty  (Sees. 
644,  645,  646).     It  is  dlflficult  to  understand  how     statements  in- 

^  consistent   with   the 

these  sta.tements  can  be  harmonized  with  the  de-  Report. 
[316]  G 


82  PELAOIC  SEALING. 

Statements  in-  pletcd  condltionof  the  male  life  of  thePribilof  seal 

consistent    with    the  t  •        i       -r»  i       •   i      i 

Report,  herd,  SO  oiten  alleged  m  the  Keport,  and  with  the 

statement  that  '*  the  persistent  killing  of  young 
males  has  led  of  late  years  to  the  existence  of  a 
very  large  surplus  of  females,  and  that,  there- 
fore, the  proportion  of  females  to  the  whole  num- 
ber of  seals,  whether  at  sea  or  ashore,  is,  at 
the  present  time,  according  to  the  information 
obtained  by  us,  quite  abnormal "  (Sec.  635).  As 
this  information  last  referred  to  has  evidently  not 
been  published  by  the  Commissioners  in  connec- 
tion with  their  discussion  of  pelagic  sealing,  un- 
less it  is  embodied  in  the  statements  obtained  at 
'^a  conference  held  with  a  number  of  representa- 
tive pelagic  sealers"  (Sec.  648),  at  which  con- 
ference ^'  no  degree  of  reticence  was  shown  in 
answering  direct  questions  on  all  points  in- 
volved "  (Sec,  6i8),  it  is  impossible  to  draw  any 
conclusions  therefrom,  except  that  this  informa- 
tion is  in  direct  contradiction  to  the  testimony 
of  the  witnesses  named  in  the  Report. 
The  statements  in      In  view  of  the  admitted  untrnstworthiness  of 

the  Eeport  denied.  ,.         .  p,, 

the  evidence  advanced,  and  m  view  oi  the  con- 
clusive proof  presented  in  the  Case  of  the  United 

States  on  this  question,  the  United  States  deny 
that  the  percentage  of  females  in  the  pelagic 

catch  has  been  exaggerated  in  their  case,  and 

present  herewith  as  corroborative  evidence  on 
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this    subject    the    report   of  Capt.   C.  L.   Hooper,       Capt.  Hooper's  in- 
vestigations, summei" 

U.  S.  R.  M.,  who  cruised  in  Bering  Sea  durmg  of  i892. 

the  summer  of  1 8  9  2  and  under  the  dii*ection  of  the 

Governraentof  the  United  States  madeaseries  of 

systematic  observations  as  to  the  distribution  and 

classes  of  seals  found  in  those  waters,  for  which 

purpose  he  took  a  limited  number  of  seals  at  sea.^ 

The  result  of  his  observations  and  experiments 

was  that,   of   41    seals  shot   and   secured,   29     Catches  of  vessels 

seized  by  Russia, 

were  females.     Mr.    Malowanski,  the  assent  of  1892,  90  per  cent. 

females. 

the  Russian  Sealskin  Company  on  the  Com- 
mander Islands,  examined  about  2,700  skins 
taken  from  sealing  schooners,  seized  in  the 
neighborhood  of  those  Islands  by  the  Russian 
authorities  during  the  summer  of  1892,  and 
found  that  over  90  oer  cent  were  the  skins  of 
female  seals.^ 

This  is  also  verified  by  Mr.  Grebnitzki,^  the 
Russian  official  in  charge  of  the  Commander 
Islands,  and  by  an  examination  of  over  1,000  of 
the  same  skins  specially  made  in  London.^     The    Examination  of 

*■  ^  pelagic  catches,  1892. 

depositions  of  the  expert  furrier  Mr.  Behlow, 
who  has  examined  the  catches  of  a  number  of 
sealing  schooners  entered  at  the  port  of  San 
Francisco  during  the  summer  and  fall  of  1892, 

^  Eeport  of  Capt.  C.  L.  Hooper,  post  table  facirg  p.  219. 

-  John  Malowanski,  post  p.  374. 

^  N.  A.  Grebnitzki,  post  p.  366. 

**  Statement  by  C.  W.  Martin  &  Sons,  jjosl  p.  417. 

[316]  G  2 
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Examination  of  confirm  the  fact  that  a  very  lar^fe  proportion  of 

pelagic  catches,  1893.  .  ./  o      i       i 

the  pelagic  catches  consist  of  female  seals.^ 
Proportion    of      This  laigc  ratio  of  females  taken  at  sea  does 

females  taken  at  sea  t  no        p  i 

prior  to  1870.  not  diiier  from  that  observed  before  the  Pribilof 

Islands  were  leased.  In  the  official  report  on 
the  seal  question  made  by  a  special  agent  of 
the  United  States  on  November  30,  1869,  the 
following  appears  :  "Nearly  all  tlie  5,000  seals 
annually  caught  on  the  British  Columbian  coast 
are  pregnant  females  '"'  ^''  ''V*  ^  and  Capt. 
Bryant,  in  1870,  also  states  that  *' formerly  in 
March  and  April  the  natives  of  Puget  Sound 
took  large  numbers  of  pregnant  females."  ^ 

2.  That  pelagic  sealing  in  Bering  Sea  is  not  as  de- 
structive to  seal  life  as  pelagic  sealing  in  the 
North  Pacijic, 

There  is  an  evident  attempt  on  the  part  of 

the  British  Commissioners  to  establish  that  the 

principal  harm  to  the  seal  herd  resulting  from 

pelagic  sealing    is    inflicted  during  the  herds 

Grouids  for  the  migration  in  the  Pacific  Ocean.     This  is  based, 

Eeport  3  statements.        ."^  .,  .  , 

primarily,  on  the  assumption  that  no  gravid 
females  are  taken  in  Bering  Sea  (Sec.  648),  and 
that  the  alleged  occasional  deaths  of  "  a  few 

1  C.  J.  Behlow,  post  pp.  353-358. 

2  Ex.  Doc.  No.  32,  41st  Cong.,  2d  Sess.,  p.  39. 

3  Bull.  2,  Mus.  Comp.  Zoology,  p.  88. 
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females  in  milk "  (Sec.  649)  does  not  destroy    C5 rounds  for  the 

Report's  statements. 

the  offspring  of  such  females  (Sees.  355,  356). 

It  will  be  seen,  on  an  examination  of  the  state- 
ments of  the  pelagic  sealers  quoted  in  the  Report 
(Sees.' 645,  646),  that  but  eight  refer  to  the  num- 
ber of  females  taken  in  Bering  Sea,  and  these 
give  percentages  which  are  practically  the  same 
as  those  given  for  the  catcli  in  the  North  Pacific. 
It  is,  therefore,  conceded  that  the  destruction  of 
female  life  in  Bering  Sea  is  as  great  as  along  the 
Northwest  Coast.   The  distinction  is  made,  how-     Pregnant  females. 
ever,  that  no  gravid  females  are  taken  in  Bering 
Sea.     It  must  be  recollected,  in  this  connection, 
that  the  admitted  period  of  gestation  of  the  fur- 
seal  is  *' nearly  twelve  months"  (Sec.  434),  and 
that,  therefore,  an  adult  female  which  has  been 
fertilized  is  pregnant  at  all  times  when  found 
in  the  water,  and  certainly  so  if  the  fact  alleged 
in  the  Report,  that  the  female  remains  on  the 
rookeries  from  four  to  six  weeks  after  giving 
birth  to  her  young,  could  be  established  (Sees. 
306,  307). 

The  designed  implication  that  very  few  nursing    Kursbg  females. 
female  seals  are  taken  by  pelagic  sealers  (Sec. 
649)  is  based  on  pure  assumption,  no  evidence    Capt.  Hooper's  in- 
being  advanced  to  support  it.     Capt.  Hooper,  ^^^^^^a  ions, 
already  referred  to,  states  that  of  29  female  seals 
taken  by  him  in  1892   in  Bering  Sea,  22  were 
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Examination  of  nursing  females;^  and  Mr. C.H.Townsend,of  the 

seals  by  C.  H.  Town-  .      . 

send,  1892.  U. S.  F ish  Commissioii,  the  well-known  naturalist 

who  accompanied  him,  includes  in  his  deposition 
a  photograph  of  two  half-skinned  cows  taken 
August  2 J  1892,  175  miles  from  the  Pribilof  Is- 
lands,^ exhibitingthedistendedmammary  glands, 
'Svhich  in  all  cases  were  filled  with  milk."  ^ 

That  the  pups  of  these  nursing  cows  are  de- 
pendent solely  upon  their  mothers  for  nourish- 
ment has  already  been  discussed  both  in  the  Case 
of  the  United  States  and  in  this  Counter  Case.^ 
Dead  pups  on  the      'j.j^g  Commissioners,  to  support  their  position, 

rookenes.  ^  i  i  i  ^ 

endeavor  to  explain  away  the  obvious  inference 
derivable  from  the  fact  that  a  large  number  of 
dead  pup-seals  were  observed  by  them  on  the 
Pribilof  rookeries  during  their  cursory  examina- 
tion of  seal  life  on  the  Islands.  It  is  evident, 
from  the  efforts  made  and  theories  advanced  to 
explain  this  mortality,  that  the  Commissioners 
considered  the  presence  of  these  bodies  prima 
facie  evidence  of  the  fact  they  endeavour  to  dis- 
prove (Sec?.  344-356).  These  ofiicials  have, 
.  through  some  strange  circumstance,  been  led 

into    the    belief  that    they  were   the    first  to 

^  Capt.  Hooper's  report,  po.ii  table  facing  p.  219. 
2  Q  ji^  Townsend,  po-^f  p.  394. 
^  Ante,  p.  53, 


m  BERINa  SEA  AND  NOETH  PACIFIC.  87 

observe  this  mortality  amonof  the  pups  on  the     Dead  pups  on  the 

•^  ^  ^     ^  rookeries. 

rookeries  (Sec.  83),  from  which  belief  they  draw 
the  inference  that  "  the  death  of  so  many  young 
seals  on  the  Islands  in  1891  was  wholly  excep- 
tional and  unprecedented"  (Sec.  355).  The  dep- 
ositions, however,  of  many  witnesses  appended 
to  the  Case  of  the  United  States  show  not  only 
that  dead  pups  had  been  observed  on  the  rook- 
eries as  early  as  1885,  but  that  the  numbers  had 
after  that  year  annually  increased.^  Mr.  J. 
Stanley-Brown  testifies  that  he  had  already  seen 
and  noted  the  dead  bodies  before  the  Commis- 
sioners arrived  at  the  Islands  in  1891,  and  that 
the  cause  of  death  had  been  fully  discussed  by 
those  on  the  Islands." 

The  same  opinion  as  to  the  cause  of  this  mor-  Cause  :f  death. 
talitv,  which  '*  in  no  instance  was  ''"  '"'  ^^  at 
first  voluntarily  advanced  '^  (Sec.  83)  to  the  Com- 
missioners, namely,  *'  the  killing  of  the  mother  at 
sea  "  (Sec.  83),  existed  for  several  years  before 
the  British  officials  examined  the  Pribilof  rook- 
eries.^ It  is  unfortunate  for  the  position  taken 
by  the  Commissioners,  to  the  effect  that  the  mor- 
tality was  unusual  and  that  the  cause  assigned 

^  Appendix  to  Case  of  the  United  States,  Vol.  II,  pp.  32,  89,  51, 
71,  etc. 

-  Appendix  to  Case  of  the  United  States,  Vol.  II,  p.  19. 

^  Appendix  to  Case  of  United  States,  Vol.  II,  pp.  32,  39,  51,  71, 
etc. 
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Cause  of  death,     by  those  on  the  Islands  a  day  or  two  after  the 

investigations  by  these  officials  was  a  novel  sug- 
gestion, that,  notwithstanding  the  * '  care ' '  asserted 
by  them  to  have  been  taken  to  complete  their  per- 
sonal knowledge  of  all  documentary  evidence 
obtainable,  '^  including  the  previous  official  cor- 
respondence "  (Sec.  8),  they  should  have  over- 
Mr.  Blaine's  note  looked  a  note  from  Mr.  Blaine  to  Sir  J.  Paunce- 

of  March  1,  1890. 

fote,  dated  March  1,  1890  (Parliamentary  Paper 
[C,  6131],  1890,  p.  424),  in  which  were  inclosed 
extracts  from  an  official  report  made  to  the  House 
of  Representatives  in  1889,  which  document  is 
so  often  quoted  in  the  British  Report.  Among 
these  extracts  appears  the  following  statement 
made  by  Dr.  H.  H.  Mclntyre  {ibid.,  p.  430) : 

'*  The  marauding  [pelagic  sealing]  was  exten- 
sively carried  on  in  1885  and  1886,  and  in  pre- 
vious years,  and  of  course  the  pups  that  would 
have  been  born  from  cows  that  were  killed  in 
1885,  or  that  perished  through  the  loss  of  their 
mothers  during  that  year,  would  have  come  upon 
the  islands  in  1888.  ^''  ^  *'^  I  would  say,  fur- 
ther, that  if  the  cows  are  killed  late  in  the  season, 
say  in  August,  after  the  pups  are  born,  the  latter 
are  left  upon  the  island  deprived  of  the  mother's 
care,  and^  of  course,  "perish.  The  effect  is  the  same 
whether  the  cows  are  killed  before  or  after  the 
pups  are  dropped.     The  young  perish  in  either 
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case  "  (ibid.,  p.  430).     At  another  place,  quotine:    Mr.  Blaine's  note 

\  '  i^  ^  ^  I  '  ^  &  of  March  1,  1890. 

from  the  testhnony  of  Jacob  H.  Moulton,  the 
following  appears  :  '^  Q.  When  a  female  is  nurs- 
ing her  young  and  goes  out  for  food  and  is 
killed  or  wounded,  that  results  also  in  the  death 
of  her  young? — A.  Yes,  sir'^  {ibid.,  p.  432). 

This  explanation  of  the  cause  of  the  death  of    Causes  of  death  al- 

^  leged  in  the  Report. 

pup-seals  is  not  recognized  by  the  Report,  except 
to  contradict  it.  In  place  of  it  four  specific  causes 
are  advanced,  *'  to  which  the  mortality  noted  may 
be  attributed  with  greatest  probability ''  (Sec. 
356)  :  First,  the  killing  of  the  mothers  by  taking 
them  in  '*  drives  "  from  the  borders  of  the  breed- 
ing grounds  ;  second,  an  epidemic  disease  ;  third, 
crushing  of  the  pups  in  stampedes  ;  and,  fourth, 
raids  on  the  rookeries  (Sec.  356,  a,  b,  c,  d). 

The  fi.rst  cause  allesred,  namely,  the  driving  and  .  i-  Mving  and  kill- 

°  ^  ^  ing  of    the   mothers 

killing  of  the  mothers,  is  unsupported  by  any  discussed, 
proof  whatsoever,  and  will  not  account  for  the 
deaths  on  Tolstoi  Rookery,  where  the  greatest 
number  of  bodies  were  seen  by  the  Commission- 
ers (Sec.  350),  because  no  *'  drive  '^  was  had  in 
1891  within  a  quarter  of  a  mile  of  that  rookery.^ 

The  second  cause  alleged,  an  epidemic  disease,    2.  An  epidemic, 
is  mere  hypothesis,  and  has  already  been  treated 
in  the  Case  of  the  United  States.^ 

^  J.  Stanley-BroWn,^o*^  p.  888 ;  W.  H.  Williams,  ^jo*^  p.  399* 
2  Case  of  the  United  States,  p.  216. 
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3.  Pups  crushed  in      The  third  alleged  cause,  the  crushing  of  the 

stampedes. 

pups  in  stampedes,  has  no  evidence  to  support  it. 
The  only  instance  of  even  a  supposed  stampede 
^  en  any  breeding  grounds  is  mentioned  in  the 

Report  in  the  following  words  :  "  During  the 
summer  of  1891  a  panic  was  caused  on  the  Reef 
Rookery  of  St.  Paul  Island  by  the  drifting  over 
it  of  the  smoke  from  a  steamer  which  was  en- 
tering  the  anchorage  there  "  (Sec.  332).  The 
Commissioners  do  not  specify  the  information 
upon  which  this  statement  is  made,  and  Mr.  J. 
Stanley-Brown  testifies  that  no  one  saw  such  an 
alleged  stampede.^  The  difficulty  and  practical 
impossibility  to  cause  a  stampede  or  create  a 
panic  on  a  breeding  ground  are  clearly  shown  by 
Dr.  H.  H.  Mclntyre,'^  Mr.  J.  -Stanley-Brown,^  and 
others  conversant  with  seal  iife.^  If  a  stampede 
ever  did  take  place  among  the  breeding  seals,  no 
evidence  has  been  advanced  to  prove  it. 

4.  Possible  raids  as      The  fourth  and  last  cause,  which  is  stated  to  be 

a  cause  discussed.  ^'i*  i        i  i         n  ii-t        j?/-^ 

Within  the  bounds  oi  probability  (feec.  356, 
p.  64),  is  that  the  female  seals  were  killed  by 
raiders,  or  by  a  stampede  resulting  from  a  raid. 
The  Report  offers  no  evidence  whatever  of  such 

1  Post  p.  388. 
'Post -p.  S71. 
•"*  W.  H.  Williams,  post  p.  398. 
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a  supposed  raid,  and  even  alleffea  that  it  must     4.  Possible  raids  as 

a  cause  discussed. 

have  been  unknown  to  those  on  the  Islands 
(Sec.  355,  p.  64),  and  the  further  fact  that  num- 
bers of  dead  pup-seals  were  observed  by  the 
Commissioners  on  rookeries  miles  apart  neces- 
sitates the  assumption  that  there  were  several 
distinct  raids,  of  which  no  traces  could  be  found. 
At  this  time,  also,  when  so  many  dead  pups 
were  found,  the  waters  about  the  rookeries  were 
patrolled  by  American  and  British  war  ships.  ^ 
On  what  this  assumed  cause  of  death  is  based, 
it  is,  therefore,  difficult  to  comprehend.    • 

All   the   bodies   of  pups   examined  bv    Dr.     ah    the    bodies 

'^  emaciated. 

Ackerly  (*' Acland,"  in  the  Report,  Sec.  352) 
and  by  Dr.  Gunther  (Sec.  354)  were  without 
food  in  the  stomachs,  and  the  testimony  pre- 
sented in  the  Case  of  the  United  States^  shows 
that  these  bodies  were  all  very  much  emaciated. 
It  seems  an  extraordinary  circumstance  that  all 
the  young  seals  destroyed  by  stampedes,  epi- 
demics, or  raids,  if  any  of  these  were  the  cause, 
should  have  been  starvelings. 

The  reports  from  the  Islands  show  an  enor-     c^i'eat  decrease  of 

dead  pups  in  1892. 

mous  falling  off  in  the  number  of  dead  pups  on 
the  rookeries  in  1892  as  compared  with  1891. 
Those  who  visited  the  Islands  in  1892  make  the 

*  Charts  of  cruises,  1891,  Nos.  1,  2,  and  3. 
-  Case  of  the  United  States,  p.  213. 
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Great  decrease  of  followinfif  statements.     Mr.  Stanley-Brown,  who 

dead  pups  in  1892  °  '' 

was  also  on  the  Islands  in  1891,  says:  "Dead 
pups  were  as  conspicuous  by  their  infrequency 
in  1892  as  by  their  numerousness  in  1891."^ 
Col.  Joseph  Murray,  who  has  been  Assistant 
Treasury  Agent  on  the  Pribilof  Islands  from 
1889  to  the  present  time,  states  :  "I  went  over 
the  rookeries  carefully  in  1892  looking  for  dead 
pups.  The  largest  number  on  any  rookery 
occurred  on  Tolstoi;  but  here,  as  on  the  rookeries 
generally,  but  few  of  them  were  to  be  seen,  as 
compared  with  last  year.  This  was  the  first 
time  in  my  four  seasons' residence  on  the  Islands 
that  the  number  of  dead  pups  was  not  greater 
than  could  be  accounted  for  by  natural  causes."^ 
And  Mr.  A.  W.  Lavender,  the  Government 
agent  in  charge  of  St.  George  Island,  made  an 
actual  count  of  the  dead  pups  on  the  rookeries 
of  that  Island,  August  29,  1892.  He  found  on 
the  five  rookeries  41  dead  pups,  *'all  of  which 
were  near  the  water. "^  Professor  Evermann, 
the  expert  naturalist  of  the  Fish  Commission, 
estimates  the  number  of  dead  pups  on  Polavina 
Rookery  in  1892  at  less  than  250,  and  states 
that  there  were  more  dead  pups  here  than  on 
all  the  other  rookeries  combined.* 

^  J.  Stanley-Brown,  ipost  p.  388.        ^  Joseph  Murray,  "post  p.  373. 
2  A.  W.  Lavender,  'post  p.  263.  ^  B.  W.  Erermann,  post  p.  271. 


IN  BERINa  SEA  AND  NORTH  PACIFIC.  93 

In  consequence  of  the  zealous  and  efficient  Cause  of  decrease 
eiiorts  of  the  naval  vessels  charged  with  the  pro- 
tection of  the  seal  herd  and  the  enforcement  of 
the  ilfoc?t^5Fi -ye  ?2dz,  few  sealing  vessels  enteredthe 
eastern  half  of  Bering  Sea  in  1892,  and  those 
waters  were  practically  free  from  open-sea 
hunters.  If  the  cause  of  the  mortality  of  1891 
among  the  pups  was  any  of  those  advanced  by 
the  Report,  it  is  a  remarkable  and,  for  the 
opinion  of  the  Commissioners,  an  unfortunate 
circumstance  that  with  the  decrease  of  sealing 
in  Bering  Sea  dead  pup-seals  have  decreased 
likewise.     On  theotherhand,  the  increase  of  seal-    increased  mor. 

...  -,  1      /-N  11  tality     on     Russian 

ingin  Asiatic  watersabout  the  Commander  Islands  rookeries. 
has  been  followed  by  a  large  increase  of  deaths 
among  young  seals  on  the  Russian  rookeries/ 

The  destructiveness  of  the  Berincr  Sea  catch,     Comparative  sizes 

^  or    Bering    Sea    and 

as  compared  with  that  in  the  North  Pacific,  is  ^^^^^^^  catches. 
further  shown  by  the  relative  sizes  of  such 
catches.  A.  compilation  made  from  the  state- 
ments of  yearly  catches  of  the  Victoria  sealing 
fleet,  attached  to  the  Report  of  the  British  Com- 
missioners (pp.  205-212),  shows  that  the  average 
catch  per  vessel  foi;  thj'ee  years  (1889-1891) 
along  the  Northwest  Coast  was  587,  while  the 
Bering  Sea  catch  for  the  same  period  of  time  was 
783.^    It  is  impossible  to  compute  accurately  the 

^  John  Malowanski,  post  p.  374 ;  N.  A.  Grebnitski,  post  p.  366. 
-  Tables  compiled  from  Commissioners'  tables,  post  p.  411. 
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Comparative  sizes  ratjo  between  the  North  Pacific  and  Berinsr  Sea 

of    Bering    Sea   and  ^ 

Pacific  catches.        catches  for  a  longer  period,  as  prior  to  1889  the 

Bering  Sea  catch  included  a  portion  of  the  catch 
in  the  North  Pacific  (p.  211,  note). 
BerLtfearrPaci-      The  Report,    in  treating    of   pelagic  sealing 
fie  compared.  along  the  coast,  states  that  the  season  extends 

from  February  to  June,  inclusive,  and  that  in  Ber- 
ing Sea  it  includes  July  and  August  (Sees.  132, 

212,  308,  582).  It  can  be  assumed,  therefore, 
from  the  statements  in  the  Report,  that  the  coast 

catch  occupies  four  and  one-half  months  in  taking 
and  the  Bering  Sea  catch  but  two  months.  On 
the  authority  of  these  statements  above  noted  a 
table  has  been  compiled,  which  shows  the  aver- 
Average    daily  ^ctq  daily  catch  per  vessol  for  three  years  (1889- 

catch  in  Bermg  Sea     o  ./  i  »/  \ 

and  Pacific  compared.  1891)  aloug  the  coast  to  havo   bccu  4.3  and  in 

Bering  Sea  13.^  This  includes  1891,  when  the 
enforcement  of  the  Modus  Vivendi  seriously  cur- 
tailed the  season  in  Bering  Sea.  The  United 
States,  therefore,  contend  that  pelagic  sealing  in 
Bering  Sea  is  at  least  three  times  as  destructive 
to  seal  life  as  that  along  the  Northwest  Coast. 

3.  That  the  ivaste  of  lije  resulthig  from  pelagic 
sealing  is  ihsignijicant. 

This   third  proposition   is  advanced   in    the 
Report  in  defense  of  the  method  employed  in 

^  Table  compiled  from  Commissioners'  tables,  post  p.  411. 
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taking  seals  in  the  open  sea  :  and  the  Commis-   .  Waste  of  life  iusig^ 

.  ....  -     nificant. 

sioners,  in  order  to  establish  their  position,  col-  . 

lect  and  quote  the  statements  of  a  number  of 
persons  who  disagree  with  the  proposition  which 
the  Report  endeavors  to  substantiate  (Sees.  613, 
614).  These  statements  are  all  characterized  as 
being  made  by  persons  ''presumably  interested 
in,  or  engaged  in  protecting  the  breedingislands, 
but  without  personal  experience  in  the  matter  " 
(Sec.  615).  The  Report  then  proceeds  to  array  J^^^ed  t:'l:V. 
against  these  opinions  a  number  of  statements  ^^^^^' 
**  for  the  most  part  made  by  persons  dii-ectly 
interested  in  pelagic  sealing,"  but  which,  it  is  al- 
leged, *'  must  be  considered  as  of  a  much  higher 
order  of  accuracy"  (Sec.  616)  than  the  former 
statements.  These  interested  parties  thus  quoted 
in  the  Report  (Sees.  616-621)  state  that  the  j  J'^TMaVs! '''^' 
Indians  lose  of  the  seals  killed  by  them  ''  very 
few"  (Sec.  618),  ''at  most,  a  few''  (Sec.  619), 
and  "  one  per  cent  "  (Sees.  617,  621)  ;  the  white  ^hTtrhunt?rV°'^  ^^ 
hunters ,  on  the  other  hand,  are  credited  with  losing 
from  3  to  6  per  cent  (Sees.  616-621).  The 
Commissioners  then  present  a  number  of  state- 
ments (Sees.  623-626)  collected  from  inexpe- 
rienced individuals,  which  are  open  to  the  same 
criticisms  as  the  adverse  statements  first  quoted 
in  the  Report. 
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Tabulated    etate-      Ati  endeavor  is  then  made  ''  to^  elucidate  the 

ments  of  white  hun- 

*®^^-  question  "  under  consideration  by  tabulating  a 

number  of  statements  made  by  white  hunters 
and  Indians,  some  of  which  are  supported  by 
their  depositions  and  others  not.  *'  The  results 
of  this  method  of  treatment'^  show  that  the  white 
hunters  affirm  that  they  lose  but  4  per  cent  of 
the  seals  they  kill,  while  the  Indians  give  their 
Inconsistencies  of  loss  as   8  per  Cent   (Sec.  fi27).     The  table  en- 

sta^tements,  ^  ^  ' 

titled  ''White  Hunters"  (p.  107)  is  averaged, 
while  the  tableen  titled ''Indian  Hunters"  (p.  108) 
is  not,  for  the  obvious  reason  that  these  Indians 
(Sec.  627)  appear  to  have  lost  twice  as  many 
seals  as  the  whites,  which  is  in  direct  contradic- 
tion of  the  statements  quoted  in  the  Report, 
where  the  witnesses  speak  of  both  classes  of 
hunters  (Sees.  G 16-621).  If  the  Indian  state- 
ments are  to  be  accepted  that  8  out  of  100  seals 
killed  by  them  are  lost,  and  also  the  statements 
of  Captains  Warren,  Petit,  and  others  (Sees. 
616-621)  that  the  white  hunters  lost  five  times 
as  many  as  Indian  hunters,  then  the  former  are 
admitted  to  lose  at  least  40  per  cent  of  the  seals 
they  kill.  It  is  difficult  to  harmonize  this  con- 
clusion with  the  table  entitled  "White  Hunters" 
(p.  107),  and  the  evidence  thus  presented  is  so 
contradictory  that  it  is  hard  to  see  how  any  con- 
clusions could  have  been  reached  by  the  Com- 
missioners. 


EESULTINa  WASTE  OF  LIFE.  97 

The  table  entitled  "  White  Hunters  "  is  made    Sources  of  "White 

.  .  Hunters "  table. 

up  from  the  statements  of  sixteen  witnesses  ; 
five  of  these  (Nos.  1,  7,  20,  26,  and  27,  p.  107) 
state  specifically  that  the  loss  of  seals  they  refer 
to  are  seals  lost  hy  sinking  ;  six  others,  examined 
at  the  same  time  as  the  former  witnesses,  do  not 
state  what  they  mean  by  *'  seals  lost,''  but  it  is 
to  be  presumed  their  meaning  is  the  same  ;  the 
statements  of  three  others  whose  evidence  "  was 
personally  obtained  "  can  not  be  examined  on 
this  point,  as  such  statements  have  nob  been 
published  ;  Abel  Douglass's  ratio  of  loss  is  given 
in  the  table  without  reference  to  where  it  was 
obtained,  so  that  what  he  means  by  ''  seals  lost " 
is  impossible  to  determine  ;  the  one  remaining 
hunter  used  in  the  compilation  of  the  table 
(William  Fevving)  is  the  only  one  who  definitely, 
or  impliedly,  states  that  "  seals  lost"  refers  to 
those  escaping  as  well  as  to  those  that  sink,  and 
this  is  particularly  noted  in  the  table  under 
*•  Remarks." 

It  can  be  fairly  assumed,  therefore,  that  this    Table  only  gives 

seals  lost  by  sinking. 

table  only  represents  the  seals  lost  by  sinking. 
The  whole  question,  so  important  to  this  contro- 
versy, as  to  how  many  seals  are  lost  by  wound- 
ing is  summed  up  in  the  vague  admission,  that 
"  a  certain  proportion  of  the  seals  shot  of  course 
escape"  (Sec.  628),  and  is  dismissed  by  calculat- 
[316]  H 
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Table  only  gives  in gf  the  number  of  encysted  bullets  found  in 

seals  lost  by  sinking.       '-' 

male  seals  killed  on  the  Islands  in  1890,  showing 
an  average  of  one  bullet  to  280  seals  killed 
(Sec.  628).  The  notion  that  the  carcass  of  every 
seal  killed  on  the  Islands  is  searched  for  encvsted 
bullets  is  sufficiently  absurd,  but  it  seems  to  be 
assumed  in  the  reasoning  of  the  Commissioners. 
Seals    lost    by      The  neccssarilv  larp;e  percenta^-e  of  scals  which 

wo  un  ding,  ^  o     i  «-> 

lose  their  lives  by  wounding  is  shown  by  Mr. 
Town  send  in  his  account  of  his  experience  as  a 
pelagic  hunter.^  He  states  that  "  many  times  the 
animal  is  w^ounded  sufficiently  to  get  out  of  reach 
of  the  hunter  before  it  dies;"^  and,  again,  "  it  is 
from  the  instantly  killed  the  seals  are  secured  ; 
the  wounded  animal  uses  its  death  struggle  to 
get  out  of  reach. "^  It  is  evident  how  much  this 
class  of  "seals  lost"  must  outnumber  those  which, 
killed  outright,  sink  before  they  can  be  secured  ;^ 
and  yet  the  Commissioners  have,  presumably 
through  oversight,  ignored  this  important  factor 
of  waste  of  life  and  have  dealt  solely  with  the 
seals  w^hich  pelagic  hunters  lose  by  the  sinking 
of  the  carcass. 

1  Tost  p.  395. 

^  See  also  reports  of  Capt.  C.  L.  Hooper,  'post  pp.  208-219. 
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The  United  States,  having   reviewed  these     Tiie  bases  for  the 

.  apology  insufficient. 

three  propositions  set  forth  m  the  Report, 
namely,  (1)  that  the  percentage  of  female  seals 
in  the  pelagic  catch  is  not  large,  (2)  that  pelagic 
sealing  in  Bering  Sea  is  not  as  destructive  to 
seal  life  as  in  the  North  Pacific,  and  (3)  that  the 
waste  of  life  resulting  from  pelagic  sealing  is 
insignificant,  deny  that  any  one  of  these  grounds 
for  the  Commissioners'  apology  have  been,  or 
can  be,  established. 


[316]  H  2 


SECOND. 

MATTERS  UPON  WHICH  THE  REPORT  RELIES  TO 
ESTABLISH  CONCLUSIONS  ADVANCED  THEREIN 
AND  TO  FORMULATE  THE  REGULATIONS  RECOM- 
MENDED, WHICH  MATTERS  HAVE  NOT  BEEN 
DEALT  WITH  IN  THE  CASE  OE  THE  UNITED 
STATES. 

HABITS    OF   THE   FUR-SEALS. 

1.   That  the  Alaskan  sea  herd  has  a  defined 

luinter  habitat. 

The  Commissioners  have   advanced   a   most 

extraordinary  theory  as   to  the  Hfe   history  of 

the  Alaskan  sea  herd.     It  is  presented  in  the 

The  "  winter  luibi- following  words  :  ''The  fur-seal  of  the  North 

tat  "theory.  -r»      •/•  .i  i  -i    •  ••  r      /»       • 

Jraciiic  may  thus  be  said,  in  eacn  case  [I'eiernng 
also  to  the  Commander  herd],  to  have  two 
habitats  or  homes  between  which  it  migrates, 
both  equally  necessary  to  its  existence  under 
present  circumstances,  the  one  frequented  in 
summer,  the  other  during  the  winter  "  (Sec.  28). 
Again,  the  Report  states  that  the  portion  of  sea 
lying  off  the  West  Coast,  between  the  56th  and 
46th  parallels  of  north  latitude,  which  limits 
include  the  whole  length  of  the  British  Colum- 
bian coast,  "  is  the  lointer  habitat  of  the  fur-seal 
of  the  eastern  side  of  the  North  Pacific  "  (Sec. 
192,  p.  31),  and  that  Bering  Sea  may  be  named 
*'  their  summer  habitat "  (Sec.  192,  p.  31). 
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This  theoretical  proposition  of  an  animal  pos-    Object  of  propos- 
ing tliis  theory. 

sessing  two  homes  is  contrary  to  what  has  been 
observed  in  respect  to  the  habits  of  animals  in 
general,  and  is  advanced  for  the  sole  purpose  of 
establishing  a  property  interest  in  the  Alaskan 
seal  herd,  resulting  from  the  alleged  presence 
of  seals  for  several  months  in  the  waters  con- 
tiguous to  Vancouver  Island.  This  object  is 
shown  from  the  folio winof  statement  in  the 
Report :  "  This  independent  native  hunting  [by 
the  Indians  of  British  (Columbia]  is  undoubtedly 
a  primitive  vested  interest  of  the  coast  tribes, 
and  its  character  in  this  respect  is  strengthened 
by  the  fact,  now  made  clear,  that  the  winter 
home  of  the  fur-seal  lies  along,  and  is  adjacent 
to,  the  part  of  tbe  coast  which  these  seal-hunt- 
ing  tribes  inhabit"  (Sec.  113). 

An  examination  of  the  evidence  (if  statements    The  bulls  do  not 

resort  to  the  "  w  nter 

made  by  the  Commissioners  without  giving  the  haUtatr 
names  of  their  informants  can  be  so  called)  on 
which  this  remarkable  proposition  is  advanced 
shows  an  important  fact,  which  seems  to  have 
been  entirely  overlooked  by  the  Commissioners. 
It  is,  that  "  the  full-grown  males,  known  as 
*  beachmasters '  or  '  seacatchie,'  have  seldom  or 
never  been  reported  to  the  south  of  the  50th 
parallel"  (Sec.  193).  It  is  evident  that  the  Com- 
inissioners  never  heard  of  a  bull  seal  below  that 
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The  bulls  do  not  parallel,  nor  do  they  anywhere  state  that  they 

resort  to  the  "  winter 

hahitat:'  ever  heard  of  a  full-grown  male  below  the  56th 

parallel,  the  assumed  northern  limit  of  the  winter 
habitat  (Sec.  192,  p.  31)  which  they  have 
created,  and  Capt.  Hooper  particularly  states- 
that  bulls  are  seldom  seen  below  Baranoif  Island, 
the  lower  extremity  of  which  is  above  the  said 
parallel.^  This  southern  "home'"'  is,  therefore, 
according  to  the  Keport,  resorted  to  by  but  a 
portion  of  the  seal  herd ;  and  that  essential  part 
of  all  animal  life,  the  virile  male,  has,  as  is 
practically  admitted,  no  home  but  the  Pribilof 
Islands.  The  new  and  peculiar  habitat  alleged 
by  the  Commissioners  is,  therefore,  only  the 
winter  resort  of  adult  females  and  the  young 
of  both  sexes,  the  remainder  of  the  herd  being 
confined  to  one  home,  the  Pribilof  Islands. 
The  data  iusuffi-      It  is,  howcvcr,  denied  by  the  United  States 

\        cieiit  to  esl  ablish. 

that  the  seals,  during  any  portion  of  their  migra- 
tion, can  be  said  to  remain  within  any  limits, 
such  as  are  assumed  in  the  Report,  or  that 
sufficient  data  have  been  produced,  of  any  sort 
whatsoever,  to  w^arrant  the  construction  of 
Chart  II  (facing  p.  150),  especially  the  area  to 
the  right  of  such  chart  marked  in  a  blue  color, 
wbich  is  stated  to  represent  the  "winter 
habitat "  of  the  fur-seal. 

^  Appendix  to  Case  of  the  United  States,  Vol.  I,  p.  504. 
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Capt.  Kelley,  one  of  tlie  witnesses  whose  testi-    Testimony  in  op- 

■■•  "^  position. 

monyis  submitted  with  the  Report(p.  219),  states 
that  he  has  sealed  south  of  Cape  Flattery  "and 
has  followed  the  seals  all  along  the  coasts  of  Brit- 
ish Columbia  to  Bering  Sea" (p.  219,  Question  3). 
Capt.  Petit  also  makes  the  same  statement  (p. 
220,  Question  5).  It  is  evident  from  these  state- 
ments that  sealing  below  the  area  termed* 'winter 
habitat"  in  the  Report  was  a  matter  of  common 
occurrence,  and  not  unusual,  as  would  be  inferred 
from  the  chart  heretofore  referred  to.  This  is 
also  supported  by  the  statement  of  every  witness 
whose  deposition  is  submitted  with  the  Report 
and  w^ho  was  questioned  on  this  point  (pp.  231, 
237). 

A  quantity  of  testimony  may  cilso  be  found  in 
theCaseof  the  United Statesproving  that  seaUng 
begins  off  the  Californian  coast. ^  The  Commis- 
sioners state  that  "  it  would  appear  no  large 
catches  have  been  recorded  south  of  the  Columbia 
River,  and  much  of  w^hat  has  been  classed  in  the 
returns  as  'south  coast  catch  '  has  been  obtained 
off  the  entrance  of  the  Straits  of  Fuca  "  (Sec. 
190).  This  statement  is  entirely  unsupported  by 
evidence  of  any  sort,  and  seems  to  have  been  ad- 
vanced for  the  sole  purpose  of  establishing  the 
"winter  habitat  "theory.   It  may  also  be  noted  in 

*  Appendix  to  Case  of  the  United  States,  Vol.  II,'pp.  330,  331, 
344,  346,  etc. 
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Seals  followed  this  Connection  that  both  Gapt.  Kelley  and  Capt. 

along   Vancouver      •  l  j  y 

Island.  Petit,  above  mentioned,  state   that  thev  have 

followed  the  seals  "along"  the  coast  of  British 
Columbia,  which  is  evidence  of  the  fact  that  the 
seal  herd  was  moving  northward  when  hunted 
oif  Vancouver  Island. 
Seals  scattered      The  distribution  of  the  Alaskan  seal  herd  is 

during     winter 

months.  much  more  scattered  durinof  the  winter  months 

than  is  implied  by  the  Report,  and  the  range  of 
portions  of  the  herd  is  much  farther  south  and 
west  than  appears  on  the  Commissioners'  chart 
of  migration.  Capt.  Hooper,  E,.  M.,  who  ex- 
tended his  observations  of  1892  in  Bering  Sea 
into  September  and  continued  his  investigation 
of  seal  life  and  the  migration  of  the  herd  until 
some  time  in  November,  states :  "  Those  that 
leave  [the  Pribilof  Islands]  earliest  go  farthest 
south,  arriving  on  the  coast  of  California,  and 
those  leaving  later  reach  the  coast  further  up. 
#  -s'r  #  They  appear  a.t  about  the  same  time 
off  a  long  line  of  coast,  reaching  from  California 
to  Washington.  When  they  are  so  found  they 
are  known  always  to  be  moving  northward  up 
the  coast."  ^  This  is  also  more  fully  treated  in 
his  report  of  November  21,  1892.^ 

Capt.  Walter  H.  Ferguson,  who  has  followed 

^  C.  L.  Hooper,  'post  p.  370.     , 

2  Report  of  Capt.  Hooper,  November  21,  1892,  ^o5^  p.  223. 
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the  sea  as  a  profession  for  twenty  years,  and     Seals  found  in  lat. 

.  .  .  .  40°^  N.     and     long. 

who  made  a  careful  investigation  for  six  years  1^2°  w. 
of  the  winter  resorts  of  the  Alaskan  seals  for  the 
purpose  of  hunting  them  during  that  season,  says : 
"All  reports  tend  to  show  there  must  be  an  im- 
mense feeding  ground  between  latitude  40"  and 
42°  north  and  extending  from  longitude  172° 
west  to  135°  west.  ^  '''  ^  The  reports  of 
these  vessels  all  show  for  the  months  of  Novem- 
ber, December  and  January,  large  bodies  of  fur- 
seal  in  this  locality."  ^  In  a  volume  entitled 
"  List  of  Reported  Dangers  in  the  North  Pacific 
Ocean, '^  compiled  by  the  United  States  Hydro- 
graphic  Office  and  published  in  1871,  mention 
is  made  of  an  area  about  40°  north  latitude  and 
150°  to  151°  west  longitude  where  the  sea 
swarmed  wdth  seals.  ^  It  is  evident,  therefore, 
that  the  limited  range  of  the  fur-seal  during  its 

migration,  as  depicted  by  the  Commissioners,  is 
erroneous. 

From  the  farther  data  collected  and  mentioned    New  migration 

chart  presented  with 

above  a   new  migration    chart   has    been    con-  Counter  Case, 
structed,  correcting  and  modifying  the  one  sub- 
mitted with  the  Case  of  the  United  States.     The 
attention  of  the  Tribunal  of  Arbitration  is  here- 
with directed  to  this  chart,  which  the  United 

'  Walter  H.  Ferguson,  ^o.s^  p.  362. 
2  Post  p.  288. 
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New  migration  gtates  insist  IS  more  accurate  and  based  on  fuller 

chart  presented  with 

Counter  Case.  data  than  the  chart  contained  in  the  Report.  ^ 

2.   That  the  Alaskan  seal  herd  has  changed  its 
habits  as  a  result  of  disturbance  on  the  breed- 
ing islands  and  of  'pelagic  sealing. 
Increased   pelagic      /^\  rj^j^g  £j^,g^  assertion  advanced  by  the  Report 

nature  alleged.  ^    /  J  r 

under  this  head  is  that  the  seals,  for  the  reasons 
above  stated,  have  become  more  pelagic  in  their 
nature  (Sees.  44,  85,  86). 

This  assumption  is  resorted  to,  as  it  appears, 
to  show  that  land  is  not  a  necessity  to  the  fur- 
seal  and  in  order  to  harmonize  the  sworn  state- 
ments of  the  pelagic  sealers  appended  to  the 
Report,  that  at  sea  the  seals  have  not  decreased, 
with  the  acknowledged  decrease  on  the  Islands. 
To  support  this  proposition  the  evidence  of  these 
interested  sealers  is  advanced  to  show  that  there 
has  been  no  decrease  at  sea  similar  tp  the  de- 
crease on  the  Islands,  but  rather  a  possible 
increase  (Sees.  87,  89,  94,  402).  At  the  same 
time  it  is  asserted  (Sec.  281)  that  no  "stagey" 
"Stagey"  seals  seals  are  taken  at  sea,  that  the  '^  stagey"  period 

taken  at  sea= 

on  the  rookeries  lasts  about  six  weeks,  and  that 
this  period  of  hair  shedding  is  caused  by  pro- 
longed resort  to  land.    All  seals  must  at  some 

^  Chart   of  migration,  Portfolio  of   maps  and   charts,    appended 
to  the  Counter  Case  of  the  United  States. 
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periad  each  year  shed  then-  hair,  and  it  is  a  fact     ''Stagey"  seals 

,,.     ,       taken  at  sea. 

that  many  taken  in  the  water  are  ''stagey,  the 
cause  alleged  hy  the  E-eport  being  undoubtedly 
the  true  one.  A  seal  must,  therefore,  of  necessity 
be  on  the  Islands  each  year  at  some  period,  and 
it  is  insisted  by  the  United  States  that  observa- 
tions on  the  rookeries  and  hauling  grounds  are 
the  only  criterion  of  the  numerical  condition  of 
the  seal  herd. 

The  Commissioners  also  present  a  table  giving    Table  of  average 

catch   per   boat    and 

the  average  catch  per  man  and  per  boat  to  show  per  man. 

that  the  number  taken  respectively  from  year  to 

year  has  not  materially  changed,  notwithstanding 

the  continual  decrease  (Sec.  409,  p.    74).     This 

compilation  begins  with  1887  and  includes  1891. 

The  years  1885   and    1886   are  not  used,  for  a 

reason  which  becomes  obvious  when  the  statistics     Why  aTerages  for 

.  1885    and    1886   not 

111  the  Keport  are  examined,  namely,  the  average  used. 

per  man  in  1885  was  127  seals,  or  68  more  than 

in  any  year  given  in  the  table,  and  in   1886,  77 

seals,  or  18  more  than  the  highest  number  in  any 

following  year.     In  the  year  1886   the  average 

per  boat  was  241,  or  nearly  one-third  more  than     Such  averages  of 

1  r»         2       T  11  ^^  value. 

m  any  year  thereafter.      It  must  also  be  recoh 

'  Charles  Eehlow,  post  p.  357 ;  C.  W.  Preiss,  post  p.  384  ;  Walter 
E.  Matin,  ^05^  p.  376;  see,  also,  title-page  of  London  catalogue  of 
sales,  ^05^  p.  412. 

-  These  averages  are  taken  from  the  tables  of  catches  transmitted 
with  the  Keport,  pp.  209,  210. 
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Such  averages  of  lected  ill  Considering  this  question  that  the  seal- 
no  value.  .  . 

mg  captains  have  each  year  become  more  and 
more  familiar  with  the  migration  route  of  the 
seals  in  the  North  Pacific  and  their  feedinof 
grounds  in  Bering  Sea,  which  naturally  tends  to 
increase  annually  the  catches  in  these  localities ; 
and  it  is,  therefore,  only  by  tne  comparison  of 
the  catches  taken  in  the  older  huntinsf  areas,  with 
which  pelagic  sealers  have  been  familiar  for 
twelve  or  fifteen  years,  that  any  evidence  of  value 
can  be  obtained. 
Average  per  boat      For  this  Durpose  a  table  has  been  prepared 

in    "spring    catch,"  ^        ^,      ,  .     ,         ^       ^ 

1886-1891.  from  the  Commissioners'  tables,  giving  the  aver- 

age per  boat  for  the  "  spring  catch,"  which  is 
obtained  in  and  about  the  alleged  "  winter 
habitat  "  of  the  fur-seal.  As  there  is  only  one 
hunter  to  a  boat,  the  average  per  man  is  of  no 
value.      This    table   shows  an  average  of  118 

seals  per  boat  in  1886,  and  a  constant  decrease 

» 

each  following  year  until  in  1891  it  was  but  15.J.^ 
The  United  States  deny,  therefore,  in  view  of 
evidence  already  presented  in  their  Case^  and  the 
facts  above  stated,  that  the  seals  have  not  de- 
creased at  sea  in  a  like  ratio  to  that  observed  on 
the  Islands. 


^  Table  of  average  catch  per  vessel  and  per  boat,  post  p.  411. 
2  Case  of  the  United  States,  p.  169. 


ALLEGED  CHANGES.  109 

The  Commissioners  also  assert  that  the  seals  independent  peia- 
found  in  Bering  Sea  are  not  seals  which  have 
temporarily  left  the  rookeries  to  feed,  but  are 
practically  independent  pelagic  herds  (Sec  219). 
The  onlv  evidence  referred  to  for  this  is  some 
alleo'ed  observations  of  the  direction  of  the  wind 
and  the  locality  where  seals  are  found,  together 
with  the  assertion  that  the  locality  must  be 
affected  by  the  weather  ;  but  these  observations 
are  not  given,  and,  even  if  true,  are  quite  too 
slender  to  furnish  a  foundation  for  any  conclu- 
sion/ 

This  suggestion  of  increased  pelagic  nature  is     increased   pelagic 

nature    an     assump- 

based  on  mere   assumption,  for  which  no  proof,  tion. 
reliable  or  otherwise,  is  advanced  by  the  Com- 
missioners, and  the  United  States  insist  that  it  is 
unworthy  of  serious  consideration  in  this  contro- 
versv. 

(b)  That  the  location  of  the  breeding  rook- 
eries is  dependent  solely  upon  the  fact  that  the 
seals  while  there  are  not  disturbed  by  man. 

This  assertion  (Sees.  523,  524),  implying  also    Change  of  rookeries 

,  based  on  hearsay. 

the  possibility  of  a  change  of  rookeries  when  the 
seals  are  harassed,  is  partly  founded  on  Indian 
legends  and  statements  by  J.  W.  Mackay  and 
J.  G.  Swan,  based  onhearsay  (Sees.  447,448,  449), 
that  rookeries  lormerlv  existed  on  the  North- 

^  C.  L.  Hooper,  post  p.  370. 


enes 
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Change  of  rookeries  west  Coast,  and  they  are  summarized  in  the  sec- 
based  on  hearsay.  •  r»  i  i  i  i       r-i 

tions  referred  to;  but  such  statements  the  Com- 
missioners have  failed  to  authenticate.  By  way 
of  further  proof  of  the  same  assertion  the  E^eport 
presents  the  allegation  that  new  breeding  rookeries 
had  been  at  times  noted  on  the  Kamchatka  coast 
(Sees.  518,  5 19),  which,  however,  were  not  visited 

Kew  Asiatic  rook-  ^y  the  British  officials.     Mr.  Malowanski.  w^ho  is 

the  agent  of  the  Russian  Sealskin  Company,  was 
induced  by  the  "  various  good  authorities  on  the 
Commander  Islands,''  on  whom  the  Commis- 
sioners rely  for  this  statement  (Sec.  518),  to  visit 
a  reputed  fur-seal  rookery  on  the  Kamchatka 
coast,  and  found  the  reported  fur-seals  were  sea- 
lions.^  If  all  the  incipient  breeding  rookeries 
alleged  to  exist  on  the  Asiatic  coast  were  exam- 
ined, doubtless  they  would  be  found  to  be  similar 
to  the  one  above  noted.  Mr.  Grebnitzki,  already 
referred  to,  states  that  he  deems  it  to  be  wholly 
improbable  that  the  Commander  herd  visits  any 
land  other  than  the  Commander  Islands.^ 

One    home    of      The  United  States  deny  that  the  Alaskan  seals 

have  any  other  home  than  the  Pribilof  Islands, 
or  that,  even  if  constantly  disturbed  by  man  while 
on  the  rookeries,  thev  would  seek  a  new  habi- 
tation.     In  this  connection,  the  attention  of  the 

^  John  Malovranski,  »o*^p.  376. 
"  N.  A.  Grrebnitzki,  post  p.  363. 
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Arbitrators  is  called  to  the  ftict  that  the  Pribilof .  ^^^,^^*  ^  ^^^"^^ 

inhabited     for     100 

Islands  have  been  inhabited  bj  man  for  a  cen-  y®^^^- 

tury,  and  the  seals  have  not  'deserted  their  home 

though  slaughtered  indiscriminately  in  the  early 

years  of  the  Russian  occupation  :  and  to  the  fur-  ,  ^i?;"gH^^,  o?,-^,^^' 

•^  ^  '  ben  Island,  1851-53. 

ther  fact  that  inl851-'53  the  rookeries  of  Robben 
Island  were  cleared  of  fur-seals  (Sec.  510),  but 
the  few  that  escaped  returned  to  the  rookeries 
in  the  years  following  (Sees.  510,  511). 

The  Commissioners  have  endeavored  to  estab-    ^^^^^  i^  statement 

relied  on  by  Report. 

lish  their  position  as  to  the  change  of  habits  of 
the  seal  herd,  through  the  undue  disturbance  of 
the  rookeries,  by  citing  the  fact  that  Capb.  Bryant 
referred  to  the  abundance  of  fur-seals  along  the 
coasts  of  Oregon,  Washington,  and  British  Colum- 
bia in  1869  (Sec.  422) ;  and  they  seek  to  create 
the  impression  thereby  that  this  was  directly  the 
result  of  the  great  numbers  killed  in  1868  on  the 
Pribilof  Islands.  The  Commissioners,  through  . 
no  error  of  their  own,  have  been  led  into  making 
this  incorrect  statement.  The  "  Monograph  of 
North  American  Pinnipeds,"  quoted  by  them,  so 
states;  but  Dr.  J.  A.  Allen,  the  author  of  the  work, 
says  that  the  year  w^as  1870,  instead  of  1869,  as 
erroneously  printed.^  The  statement  as  to  the 
abundance  of  seals  off  the  Oregon  coast  was 
first  published  by  Dr.  Allen  in  the  "  Bulletin  of 

^  Letter  of  Dr.  Allen,  post  p.  413, 
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Error  in  statement  the  Muscum  of  Comparative  ZooloofY,"  pasre  88, 

relied  on  by  Keport.  .  ^  oJ '     r   &  > 

wherein  he  quotes  from  a  letter  received  by  him 
from  Capt.  Bryant,  ''  under  date  of  June  14, 
1870,"  as  follows  :  "  Thepj^esent  year  unusually 
large  numbers  have  been  seen  off  the  coasts 
of  Oregon,  Washington  Territory,  and  British 
Columbia.  ^  "^  '''  They  were  mostly  of 
very  young  seals,  none  appearing  to  be  over  a 
year  old."  An  examination  of  the  "  Bulletin  '* 
on  this  point  by  the  Commissioners  would  have 
revealed  the  error  in  the  later  publication,  used 
by  them  in  their  Report,  and  the  further  fact 
that  these  pup-seals  could  not  have  been  of 
sufficient  age,  while  on  the  Islands,  to  have 
been  affected  by  any  slaughter  whatsoever. 

ALLEGED    FRAUDULENT  ADMINISTRATION  ON  THE 

PRIBILOF   ISLANDS. 

Indirect     charges      As  already  uoted  (ante,  p.   68),  the  British 

of  fraud  in  Report.      ^-^  .      .  ,  • ,  i         .  i  •  ,       •» 

Commissioners  nave,  without  making  actual 
charges  of  fraud,  insinuated  and  apparently  en- 
deavored to  give  the  impression  that  fraud  was 
perpetrated  on  the  Pribilof  Islands  by  the  former 
lessees,  the  Alaska  Commercial  Company,  in 
taking  sealskins  therefrom  over  and  above  the 
number  allowed  annually  by  the  lease.  This 
'  The  parties  covert  charge  of  maladministration  is  a  reflec- 
tion upon  the  integrity  of  the  United  States 
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officials  at  San  Francisco  and  those  wbo  have  at  The  pariies, 
different  times  for  twenty  years  had  the  charge 
and  management  of  the  Alaskan  rookeries.  And, 
inasmuch  as  no  such  increased  numbers  of  skins 
appear  in  the  reports  of  sales  by  Messrs.  C.  M. 
Lampson  &  Company,  of  London,  it  involves  a 
reflection ,  also,  upon  the  integrity  of  that  well- 
known  house. 

The  Government  of  the  United  States  is  loath  ,  Great  Britain  and. 

the  frauds  chaT^eoL. 

to  believe  that  Her  Majesty's  Government  inten- 
tionally and  knowingly  adopted  these  charges 
against  the  officials  of  the  United  States  and 
citizens  of  both  nations,  which  are  entirely  unsub- 
stantiated by  evidence,  when  it  incorporated  the 
Keport  of  its  Commissioners  in  its  Case  before 
the  Tribunal  of  Arbitration,  confidently  believ- 
ing that  all  such  matter,  if  it  had  been  previously 
observed  by  the  Agent  of  Great  Britain,  would 
have  been  expunged  from  the  Report  before  its 
submission  as  a  portion  of  the  British  Case. 

Inasmuch,  however,  as  such  charges  have  be-    Reason  iTnit&d 

States    consider   tlifc 

come  a  part  of  the  Case  of  Her  Majesty's  Gov-  charge, 
ernment  before  the  Tribunal  of  Arbitration,  the 
United  States  consider  it  a  duty  to  deal  there- 
with, not  because  the  same  are  sufficiently  defi- 
nite or  important  to  establish  any  facts  material 
to  this  controversy,  but  for  the  sole  purpose  of 
vindicating  the  officials  of  the  United  States  ; 
[316]  I 
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Keason  United  nevertheless,    always    insisting    that    all    such 

States    consider    the 

<;harge.  charges  of  fraudulent  practices  are  irrelevant  to 

the  present  issue,  and  are  introduced  by  the 
Commissioners  for  the  purposes  of  distracting  the 
attention  of  the  Arbitrators  from  the  true  issue 
and  of  throwing  a  general  discredit  upon  the 
administration  of  the  seal  rookeries  by  the 
United  States. 
Fraud,  as  alleged      ^he  charoTes  referred  to  are  presented  in  the 

in  the  Report. 

Report  in  the  following  w^ords  :  '*  Statements 
have  been  made  to  the  effect  that  during  the  lease 
of  the  Alaska  Commercial  Company  frauds  were 
perpetrated  in  regard  to  the  number  of  skins 
taken  on  the  Islands  and  counted  for  taxation. 
No  direct  evidence  of  this  seems  to  have  been 
produced,  but  as  the  official  counting  of  the  skins 
both  on  the  Islands  and  in  San  Francisco  was 
done  in  bundles,  each  of  which  was  supposed  to 
consist  of  two  skins,  it  is  obvious  that,  but  for 
observed  difference  of  size  and  weight,  three  or 
even  four  skins  might  have  been  bundled  and 
corded  together  and  counted  as  two."  (Sec.  670. ) 
And,  again,  the  Report  states  that  there  were 
"  several  instances  of  the  same  individual,  now  in 
the  capacity  of  an  employe  of  the  Company  and 
again  as  a  supervising  officer  of  the  Government" 
(Sec.  52),  and  the  latter  assertion  is  connected 
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with  the  statement  that  the  reports  made  to  the     Fraud  as  alleged 

in  the  Report. 

Treasury  Department  by  the  officials  in  charge 
of  the  Islands  are  "  often  contradictory "  and 
"manifestly  inaccurate;"  one  of  the  reasons  for 
^' these  discrepancies"  being  the  alleged  fact 
above   quoted.       The    Commissioners   give    no    No  autiionty  for 

,        .         p         ,       ,  .  ,  charges. 

authority  tor  the  last-mentioned  statement,  nor 
do  they  recite  the  sources  of  information  for  their 
insinuations  as  to  fraud  of  any  kind.  It  would 
not  be  boo  strong  an  expression  in  relation  to 
them  to  say  that  they  are  an  inexcusable  libel. 

The    Commissioners    have,    with    the    usual  .^'  ^\'^}-^l°\^'f 

'  statements  distorted. 

"care"  employed  in  their  examination  of  "all 
documentary  evidence"  (Sec.  8),  culled  out  of 
the  Census  Report  of  Mr.  Henry  W.  Elliott  a 
statement  which  gives  the  impression  that  the 
skins  taken  by  the  lessees  were  only  counted  in 
bundles  on  the  Islands,  and  that  they  were 
recounted  in  the  same  bundles  by  the  customs 
authorities  in  San  Francisco.  Mr,  Elliott,- 
however,  intended  no  such  conclusion  to  be 
drawn,  as  is  evidenced  by  the  following  quo- 
tation from  the  same  report,  pae:e  106:  "The     Counting  sic  in 

^        '    i^    ^  ^  Pribilof  Is.'aiidi. 

skins  are  counted  four  times  on  the  island, 
as  follows  :  by  the  company's  agent  and  the 
native  chiefs,  when  they  are  put  into  the  salt- 
houses,  the  latter  giving  their  accounts,  after 
each  day's   killing,  to  the  government   agent ; 

again  when  they  are  bundled  by  the  natives,  who 
[316]  1 2 
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Counting  skins  on  do  the  work,  as  each  is  paid  for  his  labor  by  the 

Pribiiof  Islands.  ■*•  "^ 

bundle;  by  the  government  agent  when  they  are 
taken  from  the  salt-houses  for  shipment,  and  the 
fourth  time  by  the  first  officer  of  the  company's 
steamer,  as  they  are  delivered  on  board." 

The  bundles  were  then  transported  by  the 
steamer  to  the  port  of  San  Francisco  and  never 
opened  on  board  the  vessel,  excepting  to  re- 
bundle  those  which  had  become  loose,  and  then 
only  two  skins  were  placed  in  a  bundle.^  On 
Eeconnt    at    San  reaching  Sau  Francisco  the  bundles  were  counted 

iMancisco.  *-" 

by  a  United  States  custom-house  official  and 

also  by  an  employd  of  the  Alaska  Commercial 

opened. ^^^      ^"^  ^^  Company.^     A  few  bundles  were  then  opened 

by  an  agent  of  the  company,  to  examine  into 
their  condition,  the  number  thus  opened  being 
Pvkm^j  and  ship-  from  twclvc  to  twenty  in  the  whole  cargo. ^    All 

the  Pribiiof  sealskins,  bundled  as  when  they 
were  received,  were  immediately  packed  in 
casks  (such  packing  since  1878  being  done  at 
the  wharf  where  the  skins  were  unloaded) 
taken  to  the  railway  station,  and  shipped  to 
C  M.  Lampson  &  Company,  of  London.^ 

^  M.  C.  Erskine,  post  p.  360. 

^  Louis  Sloss,  jr.,  post  p.  384. 

'  G-ustave  Niebaum,  post  p.  382  ;  Louis  Sloss,  ]r.,post  p.  384. 

'*  Grustave  Niebaum,  post  p.  382  ;  Martin  Myer,  post  p.  380  ;  J.  B. 
Brown,  post  p.  358. 

°  Gustave  Niebaum,  post  p.  382. 


ir.cnt 
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If  these  bundles  had  contained  more  than  two     Only  two  skins  in 

a  bundle. 

skins,  such  fact  would  have  been  known  to  the 
London  firm;  but  it  is  specifically  stated  by  them 
that  they  never  found  more  than  two  sealskins 
in  any  of  the  bundles  consigned  to  them  by 
the  Alaska  Commercial  Company  during  the 
nineteen  years  of  the  lease.  ^  This  evidence  is 
further  supported  by  the  testimony  of  the  vice- 
president  of  the  Alaska  Commercial  Company, 
v/ho  made  the  annual  examination  of  a  few 
skins  from  each  cargo  when  the  quota  arrived  at 
San  Francisco;  ^  by  the  sworn  statements  of  the 
packer  of  the  sealskins;  ^  by  the  foreman  of  the 
stevedores  who  unloaded  the  company's  steamer;* 
and  by  Capt.  Erskine,  who  has  commanded 
the  company's  steamer  for  over  twenty  years/*^ 
Those  who  are  familiar  with  the  handling  of  raw  ,  ^^r®  ^^}^^  ^"  ^ 

°  bundle  would  be  de- 

sealskins  state  that  three  skins  could  not  be  *ected. 
rolled  in  a  bundle  without  exposure  of  such  fact, 
and  that  it  would  be  impossible  to  roll  four  skins 
together  under  any  circumstances.^  This  fact 
was  further  verified  by  Maj.  W.  H.  Williams, 
who  made  a  special  investigation  on  this  point 
in  1892.7 


^  Letter  from  C.  M.  Lampson  &  Co.,  post  p.  415 ;    Alfred  Eraser 
post  p.  415. 

2  Gustave  Niebaum,  post  p.  382. 

^  Martin  Myer,  post  p.  380. 

^  James  B.  Brown,  post  p.  358. 

^  M.  C.  Erkine,  post  p.  360. 

«  Martin  Myer,  post  p.  380 ;  Gustave  Niebaum,  post  p.  382. 

^  W.  H.  Williams,  post  p.  399. 
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Implied  fraud  in      TliG  Commissioiiers  further  rely  upon  Mr.  Elli- 

weight  of  bundles.  i  i   •  •    i     r»  i  n 

ott  s  statement,  that  skins  weigh  irom  5|-  pounds 
to  12  pounds  (Sec.  671),  and  upon  the  compari- 
son of  such  statement  with  that  of  Lieut.  May- 
nard,  '*  an  independent  observer,"  who  gives  the 
average  weight  of  bundles  as  22  pounds  and  the  • 
weight  of  the  largest  as  64  pounds  (Sec.  672). 
This  "appears"  to  the  Commissioners  to  require 
"some  explanation"  (Sec.  673).  The  implication 
is  evident,  and  the  United  States  offer  the  expla- 
nation in  vindication  of  the  oflficers  of  the  Gov- 

Expianation  of  cmment  who  are  thus  charged.     A  bundle  con- 
weight.  .  ill!  11*  1  1 

tains  not  only  the  two  sealskins  proper,  but  salt 
and  blubber,  with  which  they  are  packed  for  their 
preservation;  this  naturally  adds  greatly  to  the 
weight,  as  does  also  the  moisture  collected  by 
the  salt  and  fur.  A  bundle  will,  therefore,  some- 
times weigh  as  much  as  60  or  70  pounds,  if  the 
two  pelts  are  large,  and  even  when  consisting  of 
only  two  skins  of  "yearling  pups,"  weighing 
W'hen  dry  probably  5  pounds,  the  bundle  weighs 
sometimes  20  pounds.*  It  is  also  a  fact  that  in 
the  early  years  of  the  lease  some  exceptionally 
large  skins  were  taken  on  the  islands.^ 
Various  counts  of      A  Comparative  statement  of  the  counts  of  the 

skins  compared.  -t       •        r         i 

sealskins  for  the  entire  term  of  the  lease,  made, 
respectively,  by  the  Government  official  on  thels- 

^  W.  H.  Williams,  post  p.  399  ;  Louis  Sloss,  jr.,  post  p.  384. 
2  H.  H.  Mclntyre,  post  p.  373. 
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lands,  the  custom-house  inspector  at  San  Fran-  Various  counts  of 
cisco,  the  Alaska  Commercial  Company's  packers 
before  shipment  to  London,  and  by  C.  M.  Lamp- 
son  &  Company,  shows  that  but  900  more  skins 
were  sold  during  twenty  years  in  London  than 
appear  in  the  original  count  made  when  the 
bundles  were  loaded  on  the  steamer  at  the  Pribilof 
Islands/    This  is  an  average  of  45  skins  per  vear     Practical     agree- 

'^  ment  of  counts. 

out  of  a  quota  of  100,000,  which  quota  was  fully 
taken  in  seven  years  only.  To  this  extent,  and 
this  extent  alone,  can  fraud  be  charged. 

In  1875  Special  Ae:ent  J.  S.  Moore  made  a  re-     Moore's  report  of 

,  .        1875. 

port  to  the  Secretary  of  the  Treasury,  embodying 
the  result  of  certain  investigatious  made  by  him 
as  to  the  number  of  skins  taken  by  the  lessees  of 
the  Pribilof  Islands.  He  found  that  559  more 
skins  had  been  sold  in  London  than  those  ac- 
counted for  in  the  tax  receipts  from,  the  Treasury 
Department,  and  he  submitted  a  table,  compiled 
by  him,  giving  the  number  of  skins  on  which 
tax  was  paid,  the  number  accounted  for  as  shipped 
to  C.  M.  Lampson  k  Company,  and  the  number 
sold  by  them.  He  summarizes  the  result  of  his 
investigation  as  follows  :  "  I  am  perfectly  satis- 
fied that  these  figures  are  correct,  unless  not  only 
the  company,  but  the  customs  officers  on  the 
Islands,  the  officers  of  the  ships  that  bring  the 

^  Ma::  Heilbronner,  'post  p.  368. 
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Moore's  report  of  skiiis,  the  customs  officials  at  San  Francisco  and 

1875. 

the  great  house  of  Messrs.  Lampson  &  Com- 
pany in  London  are  one  and  all  in  collusion  and 
conspiracy  to  defraud  the  Treasury  of  the  United 
States.  There  would,  besides,  be  another  diffi- 
culty to  overcome,  as  it  would  be  necessary  to 
keep  false  books  and  false  entries,  while  in  fact 
nothing  is  so  easily  detected  as  false  bookkeep- 
ing.^ 
Employes  of  lessees  As  to  the  allegations  in  the  Report  that  Gov- 
ernment officials  were  formerly  employes  of  the 
lessees,  the  United  States  admit  that  in  one  in- , 
stance  a  Government  agent  (John  M.  Morton), 
who  had  charge  of  the  administration  of  the 
Pribilof  Islands,  was  formerly  in  the  employ  of 
the  Alaska  Commercial  Company,^  but  deny 
that  any  similar  cas3  has  occurred,  and  assert 
that  the  imputation  of  fraud  from  such  a  circum- 
stance is  unwarranted. 

Further  vindication  of  the  officials  and  citizens 
of  the  United  States,  to  whom  the  Commission- 
ers have  seen  fit  to  impute  fraudulent  practices 
and  conspiracy  to  defraud  the  Government  of 
the  United  States,  is  considered  to  be  unneces- 
sary. 

1  Post  p.  283. 

-  Gustare  Niebaum,  post  p.  283. 


THIRD. 

REGTJLATIONS     PROPOSED     IN     THE     REPORT. 

The  Commissioners  of  Great  Britain  have  in- 
troduced in  their  Keport  a  number  of  schemes 
for  the  future  regulation  of  taking  fur-seals  be- 
longing: to  the  Alaskan  herd.  The  United  States  .  ^iie  only  reguia- 

*^      °  tions  sumcient. 

insist,  as  claimed  in  their  Case,  that  they  have, 
upon  the  facts  established  by  the  evidence,  such 
a  property  and  interest  in  the  seal  herd  frequent- 
ing the  Islands  of  the  United  States  in  Bering 
Sea,  and  in  the  industry  there  maintained  arising 
out  of  it,  as  entitles  them  to  protection  and  to 
be  protected  by  the  award  of  this  Tribunal 
against  all  pelagic  sealing,  which  is  the  subject 
of  controversy  in  this  Case.  And,  quite  irre- 
spective of  any  right  of  property  or  of  self- 
defense  in  respect  of  their  territorial  interests, 
they  claim  to  have  clearly  shown  that  no  regu- 
lations short  of  prohibition  will  be  sufficient  to 
prevent  the  early  destruction  of  the  Alaskan 
seal  herd. 

In  a  consideration  of  these  regulations  sug-     Jurisdiction  of 

Tribunal  of  Arbitra- 

gested,  it  is  apparent  that  the  principal  curtail-  tion. 
ment  of  seal-killing,  in  each  of  the  various  plans 
proposed,  is  to  be  applied  to  the  Pribilof  Islands. 
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Jurisdiction  of  All  recommendations  applying  to  the  territory  of 

Tribunal  of  Arbitra-  .  -pi 

tion.  the  United  States,  even  if  the  property  of  that 

Government  in  the  seal  herd  is  not  considered, 
as  seems  to  be  the  case  from  the  proposals  ad- 
vanced by  the  Commissioners,  are  irrelevant  in 
this  Arbitration.  The  jurisdiction  of  the  Tri- 
bunal of  Arbitration  does  not,  according:  to  the 
understanding  of  the  Government  of  the  United 
States,  extend  to  territory  or  territorial  waters, 
which  are  not  in  dispute  and  the  rights  over 
which  have  not  been  submitted  to  this  Tri- 
bunal. 
Unfairness    of      The  manifest  unfairness,  however,  of  the  regu- 

regulations  proposed. 

lations  suggested  calls  for  the  attention  of  the 
United  States,  as  the  proposals  submitted  by  the 
Commissioners  demonstratemost  clearly  thespirit 
of  partiality  which  is  a  feature  of  the  whole  Re- 
port. For  this  purpose  the  United  Sta,tes  will 
give  brief  attention  to  these  suggested  regula- 
tions ;  nevertheless,  always  insisting  that  all 
proposals  affecting  the  unquestioned  territorial 
rights  of  the  United  States  are  without  the 
jurisdiction  of  this  Tribunal  and  are  irrelevant  to 
the  present  contention. 

(a)  Improvements  in  the  methods  of  taking  seals, 

{Sees.  147-150.) 

On    Pribiiof  Is-      The  first  suggestions  advanced  by  the  Com- 
missioners are  in  relation  to  improvement  in  the 
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methods  of  taking  seals  on  the  breeding  islands  ;     On   Pribiiof    is- 
lands. 
all  of  these  proposed  improvements  are  already 

in  force  on  the  Pribiiof  islands,  though  the 
United  States  admit  that  in  some  minor  details 
a  change  may  be  beneficial. 

The  second  suggestions  are  as  to  improvements    ^^  sea. 
in  the  methods  employed  at  sea.     The  first  pro- 
posal is  to  prohibit  the  use  of  the  rifle.     The  fol-     ^^^  of  the  rifle 

•*•  ■*■  obsolete. 

lowing  statements  in  the  Report  show  the  little 
importance  of  such  a  regulation. :  "  The  rifle  was 
introduced  though  soon  superseded  by  the  shot- 
gun, which  has  now  become  the  usual  hunting 
weapon''  (Sec.  584,  p.  100) ;  ''if  killed,  as  happens 
in  the  majority  of  cases,  especially  now  that  the 
shotgun  has  superseded  the  rifle,'^ etc.  (Sec.  604)  ; 
'^  the  use  of  the  shotgun  for  the  purpose  of  kill- 
ing seals  at  sea  has  nov/  become  so  nearly  univer- 
sal that  it  is  doubtful,"  etc.  (Sec.  657).  It  does 
not  seem  that  the  Commissioners  can  seriously 
advance  a  proposition  to  prohibit  a  weapon  the 
use  of  which  in  pelagic  sealing  has  become  ob- 
solete. 

The  second  improvement  is  the  adoption  of  a    Licenses  apply  to 

,  p  -, .  f,       -rrr?  •       7  .  i  i      •         *^^b'  ^^^^^  ^^  hunters. 

system  or  licenses  tor  White  hunters,  there  being 
no  suggestion  made  for  such  licenses  for  Indian 
hunters.  In  1891,  according  to  the  Commis- 
sioners' table  (p.  205),  715  whites  and  368  In- 
dians were  employed  on  the  vessels  constituting 
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Licenses  apply  only  the  Victoria  Sealing  fleet.     Of  all  these  vessels 

to  half  of  hunters.      i  i  i       n       i  .  /  \         t 

but  three  had  white  seamen  (p.  205).  It  can, 
therefore,  be  assumed  that  at  least  360  of  the  In- 
dians were  hunters  or  canoemen :  and,  as  but  two 
Indians  go  in  a  canoe,^  180  of  the  369  boats  and 
canoes  given  in  the  table  contained  Indian  hunt- 
ers, so  that  this  general  "improvement"  proposed 
would  only  affect  one-half  of  the  hunting  force 
of  the  Victoria  fleet.  Besides  this,  the  system  of 
licenses  proposed,  the  United  States  contend, 
could  not  be  made  effective,  even  if  it  covered  all 
classes  of  hunters. 
Increased    license      The  third  "  improvement  '*'  suggested  is  to  in- 

for  steam   vessels  of 

no  value.  crease  the  license  fee  for  "  vessels  propelled  by 

machinery."  As  but  two  out  of  fifty  of  the  Vic- 
toria fleet  appear,  by  the  table  in  the  Report 
(p.  205),  to  have  used  machinery  in  1891.  and  as 
their  catches  were  but  50  and  385  skins,  respec- 
tively, while  the  average  per  vessel  is  shown  by 
the  table  to  have  been  nearly  1,000,  it  is  impossi- 
ble to  see  how  such  a  restriction  would  be  par- 
ticularly beneficial.  It  has  also  been  stated  by 
those  interested  in  pelagic  sealing  at  Victoria 
that  the  steam  vessels  used  in  seal-hunting  have 
never  paid  expenses.^ 

^  Appendix  to  Case  of  the   United   States,  Vol.  I,  pp.  498,  504 ; 
Vol.  II,  pp.  317,  326,  369,  etc. 

2  Report  of  Special  Agent  Henry,  pest  p.  246. 
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(h)  Restriction  in  the  nurriber  of  seals  to  he  tahen. 

{Sees,  151-154.) 

The  Keport  presents  snggestioDS  whereby  it  is     Unfairness  of  limi- 

.  r»ii  X     t^^io^s  proposed. 

proposed  to  limit  the  number  of  seals  taken.  It 
is  observable  that  the  limitations  proposed  for  the 
Islands  are  for  a  fixed  number  and  class  of  seals  ; 
while  the  restrictions  for  pelagic  sealing  are  pro- 
hibitions as  to  time  and  place,  no  provision  being 
made  as  to  number  or  kind  of  seals  taken.  The 
unfairness  of  such  proposals  is  manifest. 

(c)  Specific  Scheme  of  regulations  recommended. 

The  Commissioners,  after  this  generalization     Eeguiationsrecom- 

.      .  mended. 

as  to  the  methods  of  restriction  necessary,  present 
specific  limitations  '*  at  shore  and  at  sea/'  which 
they  believe  would  afford  the  requisite  degree  of 
protection,  in  view  of  the  actual  condition  of  seal 
life  as  it  presents  itself  to  them  at  the  present 
time.     (Sec.  155.) 

The  first  restriction  proposed  is  to  limit  the    Limitation  of  quota 

on  Pribilof  Islands. 

number  of  seals  to  be  taken  on  the  Pribilof 
Islands  to  a  fixed  maximum  of  50.000  (Sec. 
155a).  This  proposed  regulation,  being  appli- 
cable to  the  territory  of  the  United  States  is,  as 
already  noticed,  without  the  jurisdiction  of  this 
Tribunal. 

The  second  proposition  is  to  create  a  zone  about    Protective      zone 

proposed. 

the  Pribilof  Islands  with  a  radius  of  20  nautical 
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Protective  zone  miles,  within  which  pelagic  sealing  shall  be  pro- 
hibited (Sec.  155b).  The  Case  of  the  United 
States  has  fully  dealt  with  this  plan  of  zonal  pro- 
tection/ and  the  Report  itself  practically  admits 
the  difficulty  of  enforcing  such  a  prohibition 
(Sees.  160,  768). 

Close  season  pro-      The  third  proposal  of  the  Commissioners  is  a 

posed. 

close  season  for  pelagic  sealing,  extending  from 
the  15th  of  September  to  the  1st  of  May  in  each 
year,  with  the  additional  provision  that  no  sealing 
vessel  shall  enter  Bering  Sea  before  the  1st  of 
Basis  of  proposed  J^W  in  each  vcar  (Sec.  155c).     This  is  based  ou 

close  season.  "^  ./  \  / 

the  assumption  that  males  and  barren  females 
constitute  substantially  the  whole  of  the  pelagic 
catch  in  Bering  Sea  (Sec.  648).  If,  however, 
this  could  be  established,  it  is  at  once  evident 
that,  if  the  alleged  faults  in  the  management  of 
the  PribiJof  Islands  were  corrected,  the  class  of 
barren  females,  alleged  as  forming  a  large  per- 
centage of  the  Bering  Sea  catch  (which  assertion 
is  advanced  as  an  apology  for  pelagic  seaUng), 
would  entirely  disappear.  Thus  the  excuse  for 
open-sea  sealing  is  based  on  the  alleged  mis- 
management of  the  seal  rookeries  by  the  United 
oLates. 
Close  season  would      Xhe  period  in  which  sealino-  is  allowed  by  the 

have  little  efPect.  5  ^  ^     ^  -^ 

regulations  proposed  is  substantially  the  same  as 

1  Case  of  the  United  States,  pp.  256-263. 
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the  time  occupied  by  the  sealers  in  taking  the     Close  season  would 

have  little  effect. 

so-called'^  Sand  Point"  and"  Bering  Sea'^catches, 
which  in  1891,  according  to  the  Commissioners' 
table  (p.  205),  constituted  93  per  cent  of  the  total 
catch  of  the  Victoria  fleet.  The  Commissioners 
thus  propose  that  the  Pribilof  Island  quota  be 
CTit  down  50  per  cent  and  the  pelagic  catch  but 
7  per  cent. 

As  to  the  further  concession  of  the  Report,     ^^t  entering  Be- 
ring   Sea    before 

that  sealing  vessels  may  be  prohibited  from  enter-  J^^iy  i,  no  concession. 

ing  Bering  Sea  till  the  1st  day  of  July  in  each 

year,  it  is  to  be  noted  that  the  Commissioners 

state  that  the  sea  is/* now  usually  entered  by 

pelagic  sealers  between  the  20th  of  June  and  1st 

of  July"  (Sec.  649).     It  can  not  be  that  such 

a  useless  restriction  can  be  suggested   in   the 

Heport,  except  for  the  purpose  of  appearing  to 

make  a  concession  when  none  is  really  made. 

The  Beport  further  proposes  that  for  every    ''Compensatory 

*•        ■*■  "^    adjustments "      pro- 

decreaseof  10,000  seals  taken  on  the  Islands  an  posed. 
increase  of  10  nautical  miles  be  given  to  the 
width  of  protected  waters  about  the  islands  (Sec. 
156).  As  this  is  simply  an  extension  of  the  zonal 
question  to  a  larger  area,  it  is  considered  to  be 
unnecessary  to  further  discuss  this  proposed 
**  compensatory  adjustment."  A  second  proposal 
of  the  same  nature  is  to  curtail  the  open  season 
for  pelagic  sealing  by  seven  days  if  the  quota 
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"Compensatory  on  the  Islands  is  reduced  10,000.    The  Commis- 

adjiistments "       pro- 
posed, sioners  evidently  consider  that  this  suggestion  is 

"  a  just  scale  of  equivalency  as  between  shore 

and  sea  sealing"  (Sec.  156);  that  is,  that  one 

Supposed    pelagic  week  of  pelao^ic  sealino-  equals  10,000 seals  killed. 

catch,  10,000  a  week.  r        o  &     ^ 

As  the  open  season  proposed  by  them  consists  of 
nearly  twenty  weeks,  this  presupposes  a  pelagic 
catch  of  200,000  seals,  or  four  times  as  many  as 
are  contemplated  by  their  regulations  to  be 
allowed  to  the  Pribilof  Islands.  It  would  also 
make  the  combined  number  of  skins  derived 
from  the  Alaskan  herd  250,000,  w^hich  certainly 
would  be  more  damaging  to  seal  life  than  the 
present  condition  of  affairs,  even  if  the  United 
States  allowed  100,000  skins  to  be  taken  on  the 
Islands. 
Unfairness  of  Com-      ^^]-^g  rccommendation   bv  the  Commissioners 

missioners  shown. 

of  a  series  of  regulations  such  as  those  above 
considered  is  clearly  indicative  of  the  bias  and 
partisan   spirit  which    appear   in  nearly  every 
section  of  their  Report. 
Alternative     me-      ^\^q  alternative  reo^uLitions  proposed  (Sees. 

thods  of  regulations.  ^  x       x  \ 

163-168),  such  as  entire  prohibition  of  killing 
seals  on  the  breeding  islands  and  periods  of  rest, 
with  the  necessary  governmental  charge  thereby 
imposed,  are  not  regarded  by  the  United  States 
as  subjects  requiring  attention  in  the  Counter 
Case.     They  are  manifestly  inadmissible. 


REPLY  OF  THE   UNITED    STATES   TO   THE 
BRITISH    CLAIMS    FOR    DAMAGES. 

In  regard  to  the  schedule  of  claims  for 
damages  appended  to  the  Case  of  Great  Britain, 
upon  which  findings  of  fact  are  asked  under  the 
provisions  of  Article  VIII  of  the  Treaty  of 
Arbitration : 

The  United  States  admit  that  a  portion  of  the  Seizures  admitted, 
vessels  named  in  the  schedule  were  seized  by  their 
cruisers  at  or  about  the  time  stated,  that  the 
vessels  were  at  the  times  of  such  seizures  in  the 
waters  of  Bering  Sea  and  more  than  one  marine 
league  from  any  land  owned  by  or  within  the 
jurisdiction  of  the  United  States ;  but  such 
seizures  were  made  upon  the  waters  included  in 
the  treaty  of  cession  of  March  30, 1867,  between 
Russia  and  the  United  States. 

As  to  others  of  the  vessels  mentioned  in  the    Prohibition  of  seai- 

1111       TT    'in  I'l  1  ^°S   ^^    Bering    Sea 

schedule, the  United  States  admit  that  they  were  admitted, 
ordered  by  the  cruisers  of  the  United  States  to 
leave  Bering  Sea,  where  they  were  unlawfully 
engaged  in  taking  fur-seals;  and,  as  to  others,  that 
they  were  about  to  enter  that  sea  for  the  same 
unlawful  purpose  and  were  warned  not  to  do  so 
by  the  cruisers  of  the  United  States.  But, 
whether  the  vessels  so  ordered  out  of  Bering  Sea, 
or  warned  not  to  enter  the  same,  left  it,  or 
refrained  from  entering  it,  by  reason  of  such 
[316]  ■  K 
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Prohibition  of  seal-  ordei's  and  wamings,  the  United  States  are  not 

ing    in  Bering    Sea  ^ 

admitted.  informed  save  by  the  statements  accompanying 

said  claims,  and  they  do  not  admit  that  such 
orders  or  warnings  were  obeyed. 
Reasons  why  sei-      The  United  States  charg-e  that  each  and  all  of 

zures  made.  ° 

the  vessels  when  so  seized  were  engaged  in  the 
hunting  of  fur-seals  in  the  waters  of  Bering  Sea 
in  violation  of  the  statutes  of  the  United  States, 
and  that  such  seizures  were  made  in  accordance 
with  the  laws  of  the  United  States^  enacted  for 
the  protection  of  their  property  interest  in  the 
fur-seals  which  frequent  Bering  Sea  and  breed 
only  upon  the  Pribilof  Islands,  which  Islands 
are  part  of  the  territory  of  the  United  States ; 
and  that  the  acts  of  the  crews  and  owners  of 
these  vessels  in  hunting  and  catching  seals  were 
such  as,  if  permitted,  would  exterminate  the 
Alaskan  seal  herd  and  thereby  destroy  an  article 
of  commerce  valuable  to  all  civilized,  nations. 
Vessels  seized,      It  is  further  insisted,  on  the  part  of  the  United 

owned     by     United 

States  citizens.         States,  thatthesteam  schooners  Thornton y  Grace, 

Anna  Beck,  and  Dolphin  and  the  schooners  Say- 
ivard,  Carolena,  Path  finder,  Alfred  Adams, Blach 
Diamond,  and  Lily,  for  the  seizure  of  which 
claims  for  damage  are  made,  were  at  the  time  of 
their  seizure  owned  in  whole  or  in  part  by  citi- 

^  See.  1956,  Revised  Statutes  of  the  United  States ;  see  Appendix 
to  Case  of  the  United  States,  Vol.  I,  p.  96. 
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zens  of  the  United  States,  and   that,  therefore,     Yesseis  seized, 

,    .  1   •         1      •      1         owned     by      United; 

no  claim  lor  damages  can  be  urged  m  their  be-  states  citizens. 

half  by  Great  Britain  ;  that  the  steam  schooners 

Thornton,  Grace,  Anna  Beck,  and  Dolphin  and 

one-half  of  the  schooner  Sayivard  were  owned 

by  one  Joseph  Boscowitz,  a  citizen  of  the  United     i^eiations  of  Bos- 

^  ^  cowitz,   Warren,  and 

States  ;  that  James  Douglas  Warren,  in  whose  ^^^v^^- 

name  the  claim  is  made  as  to  the  steam  schooner 

Thornton,  had  no  real  interest  therein,  but  that 

the  same  was  mortgaged  to  her  full  value  to  .  v 

Joseph   Boscowitz,  who  was  in    fact    the  real  ,,^.^^';P^^  Boscowitz, 

■^  United  States  citizen, 

owner  ;  and  that  Thomas  H.  Cooper,  in  whose  °^^'^^®^- 
name  the  claims  growing  out  of  the  seizures  of 
the  schooner  W.  P.  Say  ward  and  of  the  steam 
schooners  Grace,  Dolphin,  and  Arma  Beck  are 
made,  had  in  fact  no  interest  therein  and  has  in 
no  respect  been  damnified  or  sustained  loss  by 
the  seizures  thereof,  either  as  owner  of  these 
schooners  and  steam  schooners,  their  outfits,  or 
their  catches,  the  same  being  mortgaged  to  their 
full  value  to  Joseph  Boscowitz,  above  referred 
to,  and  having  been  conveyed  to  Thomas  H. 
Cooper,  without  consideration,  for  the  sole  pur- 
pose of  giving  them  a  registry  as  British  vessels.  ^ 

It  is  also  insisted  by  the  United  States  that    A.  j.  Beciitei, 

United  States  citizen, 

the  schooners  Carolena  and  Pathfinder  were  in  owner. 

^  Deposition  of  Thomas  H.-  Cooper,  post  p.  320.  Affidavit  of  T. 
T.  Williams,  Appendix  to  Case  of  the  United  States,  Vol.  II,  p.  491  5 
post  p.  351.     Testimony  in  Warren  vs.  Boscowitz,  post  p.  301-320. 

[316]  K  2 
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A.  J.  Bechtei,fact  at  tlie  time  of  tlieir  seizure  owned  by  one 

United  states  citizen,    .-,--0111  ••  pit-t'io 

owner.  A.  J .  Bechtel,  then  a  citizen  of  the  U  n  ited  States, 

and  that  WiUiam  Munsie  and  Frederick  Carne, 
in  whose  names  the  claim  for  damages  growing 
out  of  the  seizure  of  these  schooners  are  made, 
had  in  fact  no  interest  in  the  schooners  or  their 
outfits  and  catches  ;  that  the  schooners  Alfred 
Adams f  Black  Diamond^  and  Lily^  for  the  seizure 
of  which  claims  are  made  in  the  schedule,  were 
A.  Frank,  United  in  fact  at  the  time  they  were  seized  owned  by 

States  citizen,  owner. 

one  A.  Frank,  who  was  then  a  citizen  of  the 
United  States  ;  that  Gutman,  in  whose  name  the 
schooner  Alfred  Adams  was  registered,  was  not 
the  actual  owner  of  the  schooner,  her  outfit  or 
catch,  but, on  the  contrary,  that  the  said  schooner, 
her  outfit  and  catch,  were  owned  by  said  Frank  ; 
that  after  the  release  of  the  Alfred  Adams  from 
seizure  her  name  was  changed  to  Lily,  in  behalf 
of  which  damages  are  also  claimed  in  the 
schedule,  she  remaining  the  property  of  A.  Frank, 
and  he  alone  being  interested  in  her  outfit  and 
catch,  and  not  Morris  Moss,  in  whose  name  the 
last  mentioned  claim  is  presented  ;  and  that  said 
Frank  was  also  the  owner  of  the  schooner  Black 
Diamond,  her  outfit  and  catch,  and  that  he  was 
the  real  person  who  sustained  damage  or  loss  by 

^  T.  T.  Williams,  post  p.  351. 
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reason  of  the  seizures  of  the  Alfred  Adams,  Lily,    a.  Frank,  united 

States  citizen,  owner. 

and  Black  Diamond} 

It  is  further  insisted,  on  the  part  of  the  United    -No  damages  can  be 

awarded  for  prospec- 

States,  that  all  the  items  in  the  several  claims  in  tive  profits, 
the  schedule,  designated  as  "loss  of  estimated 
catch,"  "  probable  catch,"  "  balance  of  probable 
catch,"  "  reasonable  earnings  for  months  of 
October,  November,  and  December,"  "loss  of 
profits,"  for  seasons  subsequent  to  seizure,  and 
all  items  in  said  claims  based  on  future  or  con- 
tingent events,  are  in  the  nature  of  prospective 
profits  or  speculative  damages,  and  are  so  uncer- 
tain as  to  form  no  legal  or  equitable  basis  for 
finding  facts  upon  which  damages  can  be  predi- 
cated. Claims  of  the  same  nature  were  made  on 
behalf  of  the  United  States  before  the  Tribunal 
of  Arbitration  on  the  -Alabama  Claims,  which 
met  at  Geneva  in  1872,  and  in  passing  upon 
this  class  of  claims  that  Tribunal  said  :  "And    Decision  in  Genera 

,  .  .  ,      Arbitration. 

whereas  prospective  earnings  can  not  properly 
be  made  the  subject  of  compensation,  inasmuch 
as  they  depend  in  their  nature  upon  future  and 
uncertain  contingencies,  the  Tribunal  is  unani- 
mously of  opinion  that  there  is  no  ground  for 
awarding  to  the  United  States  any  sum  by  vray 
of  indemnity  under  this  head.^ 

1  W.  H.  Williams,  post  p.  352. 

2  Papers  relating  to  the  Treaty  of  Washington  (Alabama  Claims), 
Congressional  publication,  Vol.  4,  p.  53. 
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All     damages      It  is  further  insisted,  on  the  part  of  the  United 

claimed  excessive. 

States,  that  the  value  of  each  and  all  the  vessels 
so  seized,  mentioned  in  the  schedule  of  claims, 
and  the  detailed  accounts  in  relation  thereto,  are 
grossly  exaggerated,  and  that,  in  fact,  the  values 
of  these  vessels  and  their  respective  outfits  were 
far  below  the  amounts  stated  and  claimed  ;  and 
the  damages  claimed  are  in  all  respects  excessive,^ 
aside  from  those  which,  as  stated  above,  are 
wholly  untenable. 
Questions  sub-      The  United  States  do  not  deem  it  necessary  to 

mitted  under  Article     ,     ,       .        i    .     .1        i  •       .i  ^        ,-  i     i' 

viii.  state  in  detail  wherein  the  valuations  and  dam- 

ages claimed  are  excessive  and  exaggerated,  or 
submit  proofs  in  relation  thereto,  further  than  by 
the  analysis  of  said  claims  found  in  the  Appen- 
dix to  this  their  Counter  Case,  at  page  339, for  the 
reason  that  the  "questions  of  fact  involved  in  the 
claim"  of  either  of  the  parties  to  the  Treaty 
aofainst  the  other,  to  be  submitted  to  the  Tribu- 
nal  of  Arbitration  under  the  provisions  of  Article 
VIII,  should,  as  this  Article  is  understood  by  the 
United  States,  have  relation  onlv  to  such  facts  as 
tend  to  fix  the  liability  of  one  party  to  the  other, 
and  do  not  include  facts  which  only  relate  to  the 
amounts  of  such  claims. 

''■  Tables  showing  values  of  vessels  seized,  etc.,  post  pp.  839-340 
Report  British  Commissioners,  pp.  205,  210,  and  211. 
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The  Government  of  the  United  States,  m  clos-     Reasserts  the  posi- 

^  .  tions    taken    in    the 

ing  its  presentation  ot  the  matters  m  controversy  cose. 
by  this  reply  to  the  printed  Case  of  Great  Britain, 
reasserts  the  positions  taken  in  its  printed  Case 
and  all  of  the  propositions  and  conclusions  con- 
tained therein,  and  is  prepared  to  maintain  the 
same  by  argument  before  the  Tribunal  of  Arbi- 
tration. 

JOHN  W.  FOSTER, 

Agent  of  the  United  States. 
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Washington,  February  23,  1893. 
Sir, 

We  have  the  honor  to  hand  you  herewith  the  argument  prepared 
by  us  as  counsel  of  the  United  Stales,  in  order  that  in  pursuance  of 
Article  V  of  the  treaiy  between  the  United  States  and  Great  Britain,  of 
29th  February,  1892,  it  may  be  presented  to  the  Tribunal  of  Arbitration 
constituted  by  that  treaty. 

Very  respectfully,  your  obedient  servants, 

E.  J.  Phelps. 
J.  C.  Carter. 
H.  M.  Blodgett. 

F.  R.  Coudert. 
Hon.  John  W.  Fostkr, 

Agent  of  the  United  States. 


ARGUMENT  OF  THE  UNFfED  STATES. 


The  undersigned,  counsel  for  the  United  States,  conceive  that  before 
entering  upon  the •  argument  which  it  has  been  made  their  duty  to  pre- 
pare, they  owe  more  than  a  formal  and  ceremonious  expression  of  their 
sense  of  the  importance  and  dignity  of  the  occasion  and  of  the  august 
character  of  the  Tribunal  which  they  are  to  address.  Instances  have 
heretofore  occurred  in  which  nations  have  submitted  their  controversies 
to  peaceful  arbitration  ;  but  the  most  important  of  them  have  been 
cases  in  which  mere  pecuniary  reparation  was  sought  in  respect  to  acts 
which  could  not  be  recalled.  To-day  two  most  powerful  nations  agree 
that  their  conflicting  claims  to  permanent  dominion  shall  be  reconciled 
and  determined  without  a  resort  to  those  methods  of  violence  which 
carry  with  them  such  limitless  destruction  and  suffering.  A  just  hom- 
age is  thus  paid  to  the  civilized  sentiment  of  mankind  that  war  is  sel- 
dom, if  ever,  necessary ;  and  that  the  conclusions  of  reason  should  be 
made  to  supersede  the  employment  of  force. 


FIRST. 

WHAT   LAW   IS    TO    GOVERN   THE   DECISION? 

The  undersigned  believe  it  to  be  in  a  high  degree  important  that  it 
should  at  the  outset  be  clearly  understood  what  principles  and  rales 
are  to  guide  the  Arbitrators  in  reaching  their  conclusions.  Otherwise 
no  argument  can  be  intelligently  framed.  We  do  not  indeed  appre- 
hend that  there  can  be  any  serious  difference  of  opinion  upon  this 
point. 

The  consciousness  and  immediate  conviction  of  every  one  having  any 
part  in  the  proceeding — Arbitrators  and    counsel    alike — might  be  safely 
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appealed  to  for  the  response  that  the  determinatloTi  vau^t  be  grounded 
upon  principles  of  oight.  It  can  not  be  that  two  great  nations  have  volun- 
tarily waived  their  own  convictions  and  submitted  their  rival  claims  to 
the  determinations  of  caprice,  or  merely  temporary  expediency.  It  is  not 
to  such  empty  and  shifty  expedients  that  national  pride  and  power  have 
paid  their  homage.  The  arbitrament  of  force  can  be  worthily  replaced 
only  by  that  of  right.  This  Tribunal  would  be  robbed  of  its  supreme 
dignity,  and  its  judgment  would  lose  its  value,  if  its  deliberations 
should  be  swayed  in  any  degree  by  considerations  other  than  those  of 
justice.  Its  proceedings  would  no  longer  be  judicial.  The  nation  for 
which  the  undersigned  have  the  honor  to  be  retained  is  prepared  to 
accept  and  abide  by  any  determination  which  this  Tribunal  may  declare 
as  the  jusfc  conclusion  of  law  upon  the  facts  as  established  by  the  proofs. 
It  can  not  be  content  with  any  other. 

But  what  is  the  rule  or  principle  of  right  ?     How  is  it  to  be  described 
and  where  is  it  to  be  found  ?     The  answer  to  this  question,  though  not 
so  immediately  obvious,  is  yet  not  open  to  doubt.      In    saying  that  the 
rule  must  be  that  of  right,   it  is  intended,   and   indeed  declared,  that  it 
must  be  a  moral  rule,  a  rule  dictated  by  the  raoral  sense  ;  but  this  may 
not  be  the  moral  sense  as  found  in  any  individual  mind,  or  as  exhibited 
by   the    concurring    sentiments    of    the  people  of    any  particular   nation. 
There    may  be — there    are — differences   in    the  moral  convictions   of   the 
people  of   different   nations,  and  what  is  peculiar  to  one  nation  can    not 
be  asserted  as  the  rule  by  which  the  conduct  of  another  nation  is  to  be 
controlled.     The    controversy  to    be   determined  arises  between  two   dif- 
ferent nations,  and  it  has  been  submitted  to  the  judgment  of  a  tribunal 
composed,   in  part,  of  the   citizens  of    several   other  nations.     It   is  im- 
mediately obvious  that  it  must  be    adjudged   upon   principles   and   rules 
which    both  nations    and   all  the  Arbitrators  alike  acknowledge ;  that   is 
to    say,    those    which    are    dictated    by   that    general   standard    of  justice 
upon  which  civilized  nations    are    agreed  ;    and  this  is  international   laiv. 
Just    as,  in    municipal    societies,    municipal    law,    aside    from    legislative 
enactments,  is  to  be  found  in  the   general   standard  of    justice  which  is 
acknowledged  by  the  members  of  each  particular  state,  so,  in  the  larger 
society  of  nations,  international  law  is  to  be  found  in  the  general  stand- 
ard   of   justice  acknowledged  by  the  members  of  that  society.     There  is, 
indeed,    no    legislation,   in    the    ordinary    sense    of    that   word,    for    the 
society    of   nations ;    nor  in    respect   to,  by    far,    the    larger  part    of   the 
affairs    of    life  is    ther-i    any    for    municipal    societies ;  and    yet   there    is 
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for  the  latter  an  always  existing  laio  hj  which,  every  controversy 
may  be  determined.  The  only  difference  exhibited  by  the  former  is 
that  it  has  no  regularly-constituted  body  of  experts j  called  judges, 
clothed  with  authority  to  declare  the  law.  And  this  distinction  is 
wiped  aw&y  in  the  case  of  the  present  controversy  by  the  constitu- 
tion of  this  tribunal.  That  there  is  an  international  law  by  which 
every  controversy  between  nations  may  be  adjudged  and  determined 
will  scarcely  be  questioned  anywhere  j  but  here  no  such  questioning 
is  allowable.  The  parties  to  the  controversy  are,  to  employ  a  word 
familiar  to  them,  estopped  from  raising  it.  They  have  voluntarily  made 
themselves  parties  to  a  judicial  proceeding.  For  what  purpose  is  it 
that  these  nations  have  submitted  rival  claims  to  judicial  decision  if 
there  is  no  legal  rule  which  governs  them  ?  Why  is  it  that  they  have 
provided  for  the  selection  of  arbitrators  preeminent  for  their  knowl- 
edge of  law,  except  that  they  intended  that  the  law  should  determine 
their  rival  claims  ?  Nay,  what  is  the  relevancy,  or  utility,  of  this  very 
argument  in  which  we  are  engaged  unless  there  is  an  agreed  standard 
of  justice  to  which  counsel  can  appeal  and  upon  which  they  can  hope 
to  convince  ?  The  undersigned  conceive  that  it  will  not  be  disputed 
that  this  arbitration  was  planned  and  must  be  conducted  upon  the 
assumption  that  there  is  no  place  upon  the  earth,  and  no  transaction 
either  of  men  or  nations  which  is  not  subject  to  the  dominion  of  law. 

Nor  can  there  be  any  substantial  difference  of  opinion  concerning 
the  sources  to  which  we  are  to  look  for  the  international  standard  of 
justice  which  the  undersigned  have  referred  to  as  but  another  name 
for  international  law.  Municipal  and  international  law  flow  equally 
from  the  same  source.  All  law,  whether  it  be  that  which  governs  the 
conduct  of  nations,  or  of  individuals,  is  but  a  part  of  the  great  domain 
of  ethics.  It  is  founded,  in  each  case,  upon  the  nature  of  man  and  the 
environment  in  which  he  is  placed.  The  formal  rules  may  indeed  be 
varied  according  to  the  differing  conditions  for  which  they  are  framed, 
but  the  spirit  and  essence  are  everywhere  and  always  the  same.  Says 
Sir  James  Mackintosh : 

The  science  which  teaches  the  rights  and  duties  of  men  and  of  states 
has  in  modern  times  been  styled  "  the  law  of  nature  and  nations."  Under 
this  comprehensive  title  are  included  the  rules  of  morality,  as  they  pre- 
scribe the  conduct  of  private  men  towards  each  other  in  all  the  various 
relations  of  human  life ;  as  they  regulate  both  the  obedience  of  citizens 
to  the  laws,  and  the  authority  of  the  magistrate  in  framing  laws  and 
administering  government;  and  as  they  modify  the  intercourse  of  inde- 
pendent commonwealths  in  peace   and   prescribe  limits  to  their  hostility 
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in  war.     This  important  science  comprehends  only  that  part  of    private 
ethics  which  is  capable  of  being  reduced  to  fixed  and  general  rules.  ^ 

And  Lord  Bacon  has,  in  language  often  quoted,  pointed  to  the  law 
of  nature  as  the  source  of  all  human  jurisprudence : 

For  there  are  in  nature  certain  fountains  of  justice,  whence  all  civil 
laws  are  derived  but  as  streams,  and  like  as  waters  do  take  tinctures 
and  tastes  from  the  soils  through  which  they  run,  so  do  civil  laws  vary 
according  to  the  regions  and  governments  where  they  are  planted, 
though  they  proceed  from  the  same  fountain.^ 

This  original  and  universal  source  of  all  law  is  variously  designated 
by  different  writers  ;  sometimes  as  "  the  law  of  nature,"  sometimes  as 
"natural  justice,"  sometimes  as  "the  dictates  of  right  reason;"  but, 
however  described,  the  same  thing  is  intended.     "  The   law   of  nature  " 

the  most  approved  and  widely  employed  term.  The  universal  obli- 
gation which  it  imposes  is  declared  by  Cicero  in  a  passage  of  lofty 
eloquence  which  has  been  the  admiration  of  jurists  in  every  succeeding 
age.  * 

And  the  same  doctrine  is  inculcated  by  the  great  teacher  of  the  laws 
of  England  in  language  which  may  have  been  borrowed  from  the  great 
Roman  : 

This  law  of  nature  being  coeval  with  mankind,  and  dictated  by  God 
himself,  is,  of  course,  superior  in  obligation  to  any  other.  It  is  binding 
over  the  globe,  in  all  countries,  and  at  all  times  ;  no  human  laws  are  of 
any  validity  if  contrary  to  this,  and  such  of  them  as  are  valid  derive 
all  their  force  and  all  their  authority,  mediately  or  immediately,  from 
this  original. 
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The  dependency  of  all  law  upon  the  law  of  nature  is  happily  ex- 
pressed by  Cicero  in  another  often  quoted  passage :  "  Lex  est  su'prema 
ratio  insita   a   natura   quce  juhet   ea  quce  facienda   sunt,  prohibetque   con- 

* 

^  Dissertation  on  the  Law  of  Nature  and  Nations. 

^  De  Augmentis  Scientiaruni. 

•*  "  Est  quidem  rera  lex  recta  ratio  naturae  eongrueus,  diffusa  in  omnes,  constans, 
sempiterna,  quae  vocet  ad  officium  jubendo,  vetando  a  fraude  deterreat,  quae  tamen 
neque  probos  frustra  jubet  aut  vetat,  nee  improbos  jubendo  aut  vetando  movet.  Huie 
legi  nee  obrogari  fas  est  neque  derogari  ex  hac  aliquid  licet  neque  tota  abrogari  potest, 
nee  vero  aut  per  senatum  aut  per  populum  solvi  hac  lege  possumus,  neque  est  quaerendus 
explanator  aut  interpres  ejus  alius,  nee  erit  aha  lex  Eomae,  alia  Athenis,  alia  nunc,  alia 
posthac,  sed  et  omnes  gentes  et  omni  tempore  una  lex  et  sempiterna  et  immutabilis 
continebit  unusquisque  erit  communis  quasi  niagister  et  imperator  omnium  deus  :  illc  legis 
hujus  inventor,  disceptator,  lator,  cui  qui  non  parebit,  ipse  se  f ugiet  ac  naturam  hominis 
aspernatus  hoc  ipso  luet  maximas  poenas,  etiam  si  caetera  supplicia  quae  putantur, 
effugerit."     (De  Repubhea,  Lib.  Ill,  Cap.  XXII,  §  33.) 

*  Blackstone,  Com.,  Book  I,  p.  41. 
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traria."^  And  it  is  very  clearly  illustrated  by  the  fact  that  the  great 
expositors  of  the  Roman  law  in  seeking  for  a  concise  formula  which 
would  express  its  original  and  fundamental  principles,  have  simply 
borrowed  or  framed  a  statement  of  the  dictates  of  natural  justice : 
"  Juris  precepta  sunt  Jicec  :  honesta  viveve,  alterum  non  loedere,  suum  cuique 
tribuerey^ 

Some  writers  have  been  inclined  to  question  the  propriety  of  designat- 
ing as  law  that  body  of  principles  and  rules  which  it  is  asserted  are 
binding  upon  nations,  for  the  reason  that  there  is  no  common  superior 
power  which  may  be  appealed  to  for  their  enforcement.  But  this  is  a 
superficial  view  which  has  received  no  considerable  assent.  The  public 
opinion  of  the  civilized  world  is  a  power  to  which  all  nations  are  forced  to 
submit.  1^0  nation  can  afford  to  take  up  arms  in  defence  of  an  assertion 
which  is  pronounced  by  that  opinion  to  be  erroneous.  A  recent  writer  of 
established  authority  has  well  answered  this  objection  : 

It  is  sometimes  said  that  there  can  be  no  law  between  nations, 
because  they  acknowledge  no  common  superior  authority,  no  interna- 
tional executive  capable  of  enforcing  the  precepts  of  international  law. 
This  objection  admits  of  various  answers :  First,  it  is  a  matter  of  fact 
that  states  and  nations  recognize  the  existence  and  independence  of 
each  other,  and  out  of  a  recognized  society  of  nations,  as  out  of  a  society 
of  individuals,  law  must  necessarily  spring.  The  common  rules  of  right 
approved  by  nations  as  regulating  their  intercourse  are  of  themselves, 
as  has  been  shown,  such  a  law.  Secondly,  the  contrary  position  con- 
founds two  distinct  things,  namely,  the  physical  sanction  which  law 
derives  from  being  enforced  by  superior  power,  and  the  moral  sanction 
conferred  on  it  by  the  fundamental  principle  of  right ;  the  error  is 
similar  in  kind  to  that  which  has  led  jurists  to  divide  moral  obliga- 
tions into  perfect  and  imperfect.  All  moral  obligations  are  equally 
perfect,  though  the  means  of  compelling  their  performance  is,  humanly 
speaking,  more  or  less  perfect,  as  they  more  or  less  fall  under  the  cog- 
nizance of  human  law.  In  like  manner,  international  justice  would  not 
be  less  deserving  of  that  appellation  if  the  sanctions  of  it  were  wholly 

incapable  of  being  enforced. 

#  *  *  *  *  #  # 

But  irrespectively  of  any  such  means  of  enforcement  the  law  must 
remain.  God  has  willed  the  society  of  States  as  He  has  willed  the  society 
of  individuals.  The  dictates  of  the  conscience  of  both  may  be  violated 
on  earth,  but  to  the  national  as  to  the  individual  conscience,  the  language 
of  a  profound  philosopher  is  applicable :  "  Had  it  strength  as  it  had  right, 
had  it    power  as   it  has  manifest  authority,   it  would  absolutely  govern 

the  world." 

******** 

Lastly,  it  may'  be  observed  on  this  head,  that  the  history  of  the 
world,  and  especially  of  modern  times,  has  been  but  incuriously  and 
unprofitably  read  by  him  who  has  not  perceived  the  certain  Nemesis 
which  overtakes  the  transgressors  of   international   justice ;    for,  to  take 

1  Cic.  De  Legibus,  Lib.  I,  c.  VI,  §  6.  2  j^gt,  i^  i.  3. 
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but  one  instance,  what  an  "  Iliad  of  woes  "  did  the  precedent  of  the 
first  partition  of  Poland  open  to  the  kingdoms  who  participated  in  that 
grievous  infraction  of  international  law !  The  Konian  law  noblj  ex- 
presses a  great  moral  truth  in  the  maxim,  "  Jurisjurandi  contempta 
religio  satis  Deum  habet  ultorem."  The  commentary  of  a  wise  and 
learned  French  jurist  upon  these  words  is  remarkable  and  may  not  in- 
aptly close  this  first  part  of  the  work  :  "  Paroles  (he  says)  qu'on  pent" 
appliquer  egalement  a  toute  infraction  des  loix  naturelles.  La  justice 
de  I'Auteur  de  ces  loix  n'est  pas  moins  armee  contre  ceux  qui  les  trans- 
gressent  que  contre  les  violateurs  du  serment,  qui  n'ajoute  rien  a  I'obli- 
j^ation  ^de  les  observer,  ni  a  la  force  de  nos  engagements,  et  qui  ne  sert 
qu'a  nous  rappeler  le  souvenir  de  cette  justice  inexorable."  (Philli- 
more's  International  Law,  third   edition,   London,   1879,  Vol.  I,  Section 

hx.y 

Tbafc  there  is  a  measure  of  uncertainty  concerning  the  precepts  of  the 
law  of  nature  and,  consequently,  in  international,  law  which  is  derived 
from  it,  is  indeed  true.  This  uncertainty  in  a  greater  or  less  degree  is 
found  ill  all  the  moral  sciences.  It  is  exhibited  in  municipal  law, 
although  net  to  so  large  an  extent  as  in  international  law.  Law  is  matter 
of  opinion ;  and  this  differs  in  different  countries  and  in  different  ages, 
and  indeed  between  different  minds  in  the  same  country  and  at  the 
same  time.  The  loftiest  precepts  of  natural  justice  taught  by  the  most 
elevated  and  refined  intelligence  of  an  age  may  not  be  acquiesced  in  or 
appreciated  by  the  majority  of  men.  It  is  thus  that  the  rules  actually 
enforced  by  municipal  law  often  fall  short  of  the  highest  standard  of 
natural  justice.  Erroneous  decisions  in  municipal  tribunals  are  of  fre- 
quent occurrence.  Such  decisions,  although  erroneous,  must  necessarily 
be  accepted   as  declarative   of   the  rule  of   justice.     They  represent  the 

^  The  duties  of  men,  of  subjects,  of  princes,  of  lawgivers,  of  magistrates,  and  of  states 
are  all  parts  of  one  consistent  system  of  universal  morality.  Between  the  most  abstract 
and  elementary  maxims  of  moral  philosophy  and  the  most  complicated  controversies 
of  civil  and  public  law  there  subsists  a  connection.  Hie  principle  of  justice  deeply 
rooted  in  the  nature  and  interests  of  man  pervades  the  whole  system  and  is  discoverable 
in  every  part  of  it,  even  to  the  minutest  ramification  in  a  legal  formality  or  in  the  con- 
struction of  an  article  in  a  treaty. — (Sir  James  Macintosh,  Discourse  on  the  Law  of  Nature 
and  Nations,  suhftne) 

Mr.  Justice  Story  says :  "  The  true  foundation  on  which  the  administration  of  inter- 
national  law  must  rest  is  that  the  rules  which  are  to  govern  are  those  which  arise  from 
mutual  interest  and  utility,  from  a  sense  of  the  inconveniences  which  would  result  from 
a  contrary  doctrine,  and  from  a  sort  of  moral  necessity  to  do  justice  in  order  that  justice 
may  be  done  to  vis  in  return."     (Conflict  of  Laws,  Ch.  ii.  Sec.  35.) 

And,  sitting  as  a  judge,  he  declared  :  "  But  I  think  it  may  be  unequivocally  aflSrmed 
that  every  doctrine  that  may  be  fairly  deduced  by  correct  reasoning  from  the  rights 
and  duties  of  nations  and  the  nature  of  moral  obligations  may  theoretically  be  said 
to  exist  in  the  law  of  nations;  and,  unless  it  be  rcl  ixod  or  waived  by  the  consent  of 
nations,  which  may  be  evidenced  by  their  general  practice  and  custom,  it  may  bo 
enforced  by  a  court  of  justice  wherever  it  arises  in  judgment."  (La  Jeune  Eugenie,  2 
Mason's  Keports,  p.  449.) 
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national  standard  of  justice  accepted  and  adopted  in  states  where  they 
are  pronounced.  So  far  as  they  are  wrong  they  will  ultimately  be  cor- 
rected as  nearer  approaches  are  made  fco  the  truth.  So  also  in  inter- 
national law,  the  actual  practice  of  nations  does  not  always  conform  to 
the  elevated  precepts  of  the  law  of  nature.  In  such  cases,  however,  the 
actual  practice  must  be  accepted  as  the  rule.  It  is  this  which  exhibits 
what  may  be  called  the  international  standard  of  justice;  that  is  to  say, 
■that  standard  upon  which  the  nations  of  the  world  are  agreed.  As 
municipal  law  embraces  so  much  of  natural  justice,  or  the  law  of  nature, 
as  the  municipal  society  recognizes  and  enforces  upon  its  members,  so, 
on  the  other  hand,  international  law  embraces  so  much  of  the  same  law 
of  nature  as  the  society  of  nations  recognizes  and  enforces  upon  its 
members  in  their  relations  with  each  other.  The  Supreme  Court  of  the 
United  States,  speaking  through  its  greatest  Chief  Justice,  was  obliged 
to  declare  in  a  celebrated  case  that  slavery,  though  contrary  to  the  law 
of  nature,  was  not  contrary  to  the  law  of  nations ;  and  an  English  judge, 
no  less  illustrious,  was  obliged  to  make  a  like  declaration.^  Perhaps 
the  same  question  would  in  the  present  more  humane  time  be  otherwise 
determined. 

But,  although  the  actual  practice  and  usages  of  nations  are  the  best 
evidence  of  what  is  agreed  upon  as  the  law  of  nations,  it  is  not  the  only 
evidence.  These  prove  what  nations  have  in  fact  agreed  to  as  binding 
law.  But,  in  the  absence  of  evidence  to  the  contrary,  nations  are  to 
be  presumed  to  agree  upon  what  natural  and  universal  justice  dictates. 
It  is  upon  the  basis  of  this  presumption  that  municipal  law  is  from  time 
to  time  developed  and  enlarged  by  the  decisions  of  judicial  tribunals 
and  jurists  which  make  up  the  unwritten  municipal  jurisprudence. 
Sovereign  states  are  presumed  to  have  sanctioned  as  law  the  general 
principles  of  justice,  and  this  constitutes  the  authority  of  municipal 
tribunals  to  declare  the  law  in  cases  where  legislation  is  silent.  They 
are  not  to  conclude  that  no  law  exists  in  any  particular  case  because  it 
has  not  been  provided  for  in  positive  legislation.  So  also  in  interna- 
tional law,  if  a  case  arises  for  which  the  practice  and  usages  of  nations 
have  furnished  no  rule,  an  international  tribunal  like  the  present  is  not 
to  infer  that  no  rule  exists.  The  consent  of  nations  is  to  be  presumed 
in  favor  of  the  dictates  of  natural  justice,  and  that  source  never  fails 
to  supply  a  rule. 

If  the  foregoing  observations  are  well  founded,  the  law  by  which  this 

— •■  --■--,  I  -  -II  .11  , 

'  The  Antelope  10,  Wheaton's  Keports,  p.  120 ;  The  Louis,  2  Doda,  238. 
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Tribunal  is  to  be  guided  is  the  law  of  nations ;  and  the  sources  to  which 
we  are  to  look  for  that  law  upon  any  question  which  may  arise  are  these : 

First.  The  actual  practice  and  usages  of  nations.  These  are  to  be 
learned  from  history  in  the  modes  in  which  their  relations  and  intercourse 
with  one  another  are  conducted;  in  the  acts  commonly  done  by  them 
without  objection  from  other  nations ;  in  the  treaties  which  they  make 
with  each  other,  although  these  are  to  be  viewed  with  circumspection  as 
being  based  often  upon  temporary  and  shifting  considerations,  and  some- 
times exacted  by  the  more  powerful  from  the  weaker  states ;  and  in  their 
,  diplomatic  correspondence  with  each  other,  in  which  supposed  principles 
of  the  law  of  nations  are  invoked  and  acceded  to.  : 

Second.  The  judgments  of  the  courts  which  profess  to  declare  and 
administer  the  law  of  nations,  such  as  prize  courts  and,  in  some  instances, 
courts  of  admiralty,  furnish  another  means  of  instruction. 

Third.  Where  the  above  mentioned  sources  fail  to  famish  any  rule 
resort  is  to  be  had  to  the  great  source  from  which  all  law  flows,  the 
dictates  of  right  reason,  natural  justice;  in  other  words,  the  law  of 
nature. 

Fourth.  And  in  ascertaining  what  the  law  of  nature  is  upon  any 
particular  question,  the  municipal  law  of  States,  so  far  as  it  sp^eaks  with 
a  concurring  voice,  is  a  prime  fountain  of  knowledge.  This  is  for  the 
reason  that  that  law  involves  the  law  of  nature  in  nearly  every  con- 
ceivable way  in  which  it  speaks,  and  has  been  so  assiduously  cultivated 
by  the  study  of  ages  that  few  questions  concerning  right  and  justice 
among  men  or  nations  can  be  found  for  which  it  does  not  furnish  a 
solution. 

Fifth.  And,  finally,  in  all  cases,  the  concurring  authority  of  jurists  of 
established  reputation  who  have  made  the  law  of  nature  and  nations 
a  study  is  entitled  to  respect. 

Mr.  Chief  Justice  Marshall  has  expressed  from  the  bench  of  the 
Supreme  Court  of  the  TJnited  States  what  we  conceive  to  be  the  true 
rule.     He  says : 

The  law  of  nations  is  the  greai  source  from  which  we  derive  those 
rules  respecting  belligerent  and  neutral  rights  which  are  recognized 
by  all  civilized  and  commercial  states  throughout  Europe  and  America. 
This  law  is  in  part  unwritten,  and  in  part  conventional.  To  ascertain 
that  which  is  unwritten  we  recur  to  the  great  principles  of  reason  and 
justice ;  but  as  these  principles  will  be  differently  understood  by  dif- 
ferent nations  under  different  circumstances,  we  consider  them  as 
being,  in  some  degree,  rendered  fixed  and  stable  by  a  series  of  judicial 
decisions.  The  decisions  of  the  courts  of  every  country,  so  far  as  they 
are    founded    upon    a    law    common    to    every   country,    will   be   received 


WHAT    LAW    IS    TO    GOVERN    THE    DECISION  ?  9 

not  as  autliority,  but  with  respect.  The  decisions  of  the  courts  of 
every  country  show  how  the  law  of  nations,  in  the  given  case,  is  under- 
stood in  that  country,  and  will  be  considered  in  adopting  the  rule 
which  is  to  prevail  in  this.^ 

James  C.  Carter. 

^  Sixty  Hogsheads  of  Sugar  v.  Boyle,  9  Crauch,  191,  197. 

The  views  stated  in  the  text  concerning  the  foundation  of  the  law  of  nations 
and  the  sources  from  which  it  is  to  be  gathered,  are,  it  is  believed,  supported  by 
the  concurrent  voices  of  writers  of  established  authority.  Differences  will  be  found 
in  the  modes  of  statement  ;  but  there  seems  to  be  no  substantial  disagreement.  A  collec- 
tion of  extracts  from  many  writers  of  different  nations  will  be  found  in  the  Appendix 
immediately  following. 
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APPENDIX  TO  PART  FIRST  (MR.  CARTER'S  ARGUMENT). 

CITATIONS  PROM  WRITERS  UPON  THE  LAW  OP  NATURE  AND 
NATIONS,  SHOWING  THE  FOUNDATION  OP  INTERNATIONAL 
LAW,  ITS  RELATIONS  TO  THE  LAW  OF  NATURE,  AND  THE 
SOURCES  FROM  WHICH  THE  KNOWLEDGE  OF  IT  IS  TO  BE 
DERIVED. 

[POME  ROY.     Lectures  on  International  Law,  ed.,  1886,  Chap.  I,  Sees.  29,  30,  31,  33, 
pages  23-26.] 

Sec.  29.  (2)  A  large  number  of  rules  which  govern  the  mutual  rela- 
tions of  statps  in  their  corporate  capacity  are  properly  called  inter- 
national law,  on  account  of  the  objects  which  they  subserve  and  the  rights 
and  duties  they  create.  They  are  also  properly  law,  because  they  have 
been  established  by  particular  states  as  a  part  of  their  own  municipal 
systems,  and  are  enforced  by  their  judiciary  and  executive  in  the  same 
manner  as  other  portions  of  the  local  codes.  They  are  in  fact  principles 
of  the  law  of  nature  or  morality  put  in  the  form  of  human  commands, 
and  clothed  with  a  human  sanction. 

(3)  What  is  called  international  law  in  its  general  sense,  I  would 
term  international  morality.  It  consists  of  those  rules  founded  upon 
justice  and  equity,  and  deduced  by  right  reason,  according  to  which 
independent  states  are  accustomed  to  regulate  their  mutual  inter- 
course, and  to  which  they  conform  their  mutual  relations.  These 
rules  have  no  binding  force  in  themselves  as  law ;  but  states  are  more 
and  more  impelled  to  observe  them  by  a  deference  to  the  gen- 
eral public  opinion  of  Christendom,  by  a  conviction  that  they  are  right  in 
themselves,  or  at  least  expedient,  or  by  a  fear  of  provoking  hostilities. 
This  moral  sanction  is  so  strong  and  is  so  constantly  increasing  in  its 
power  and  effect,  that  we  may  with  propriety  say  these  rules  create 
rights  and  corresponding  duties  which  belong  to  and  devolve  upon  in- 
dependent states  in  their  corporate  political  capacities. 

Sec.  30.  We  thus  reach  the  conclusion  that  a  large  portion  of  inter- 
national law  is  rather  a  branch  of  ethics  than  of  positive  human  juris- 
prudence. This  fact,  however,  affords  no  ground  for  the  jurist  or  the 
student  of  jurisprudence  to  neglect  the  science.  Indeed,  there  is  the 
greater  advantage  in  its  study.*-  Its  rules  are  based  upon  abstract  jus- 
tice ;  they  are  in  conformity  with  the  deductions  of  right  reason ;  having 
no  positive  human  sanction  they  appeal  to  a  higher  sanction  than  do  the 
precepts  of  municipal  codes.  All  these  features  clothe  them  with  a  nobler 
character  than  that  of  the  ordinaiy  civil  jurisprudence,  as  God's  law  is 
more  perfect  than  human  legislation. 

Sec.  31.  The  preceding  analysis  of  the  nature  and  characteristics  of 
international  law  enables  us  to  answer  the  general  question,  What 
are  its  sources  ?  If  we  confine  our  attention  to  that  portion  which 
is  in  every  sense  of  the  term  strictly  international,  and  is  therefore,  as 
we  have  seen,  morality  rather  than  law,  these  sources  are  plainly  seen 
to  be:  (1)  The  Divine  law;  (2)  Enlightened  reason  acting  upon  the 
abstract  principles  of  ethics ;  and  (3)  The  consent  of  nations  in  adopting 
the  particular  rules  thus   drawn  from   the  generalities  of  the  moral  law 
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by  the  aid  of  riglit  reason.  Ifc  is  only  with  this  portion  of  international 
law  that  we  need  now  concern  ourselves.  That  other  portion  which  I  have 
already  described  as  international  only  in  its  objects,  and  strictly  national 
and  municipal  in  its  creation  and  sanctions,  springs  from  the  same  sources 
whence  all  of  the  internal  law  of  a  particular  State  arises — from  legis- 
latures, and  the  decisions  of  courts.  We  will  then  briefly  consider  these 
prmcipal  sources,  or,  if  I  may  use  the  expression,  fountains  from  which 
flow  the  streams  of  the  jus  inter  gentes. 

Sec.  33.  (2)  Reason.  But  the  precepts  of  the  moral  law,  either  as 
contained  in  the  written  word,  or  as  felt  in  the  consciousness  of  the  human 
race,  are  statements  of  broad,  general  principles  ;  they  are  the  germs,  the 
fructifying  powers ;  they  must  be  developed,  must  be  cast  in  a  more 
practical  and  dogmatic  form  to  meet  the  countless  demands  of  each  indi- 
vidual, and  of  the  societies  we  call  nations.  To  this  end  we  must  appeal  to 
reason ;  and  hence  the  second  source  which  I  have  mentioned,  namely, 
enlightened  reason  acting  upon  the  abstract  principles  of  morality.  I  can 
not  now  stop  to  illustrate  this  proposition;  we  shall  meet  many  pertinent 
examples  in  the  course  of  our  investigations.  I  wish  now,  however,  to 
dwell  upon  one  fact  of  great  importance — a  fact  which  will  help  you  to 
avoid  many  difficulties,  to  reconcile  many  discrepancies,  to  solve  many 
uncertainties.  This  fact  is,  that  an  international  law  is  mainly  based  upon 
the  general  principles  of  pure  morality,  and  as  its  particular  rules  are 
mainly  drawn  therefrom,  or  are  intended  to  be  drawn  therefrom,  by  reason, 
it  IS,  as  a  science,  the  most  progressive  of  any  department  of  jurisprudence 
or  legislation.  The  improvement  of  civilized  nations  in  culture  and 
refinement,  the  more  complete  understanding  of  rights  and  duties, 
the  growing  appreciation  of  the  truth  that  what  is  right  is  also 
expedient,  have  told,  and  still  do  tell,  upon  it  with  sudden  and  surprising 
effect. 

The  result  is  that  doctrines  which  were  universally  received  a  generation 
since  are  as  universally  rejected  now;  that  precedents  which  were 
universally  considered  as  binding  a  quarter  of  a  century  ago  would  at 
the  present  be  passed  by  as  without  force,  as  acts  which  could  not  endure 
the  light  of  more  modern  investigation.  More  particularly  is  this  true  in 
respect  to  the  rules  which  define  the  rights  of  belligerents  and  neutrals. 
The  latest  works  of  European  jurists  are,  as  we  shall  see,  conceived 
in  a  far  different  spirit  from  standard  treatises  of  the  former  generation- 
It  was  the  entire  ignoring  or  forgetfulness  of  this  evident  and  most 
benign  fact  by  Mr.  Senator  Sumner,  in  the  celebrated  and  elaborate 
speech  which  he  delivered  a  few  years  since  upon  the  international 
policy  of  England,  that  rendered  the  speech  utterly  useless  as  an 
argument,  exposed  it  to  the  criticism  of  European  jurists,  and  left  it 
only  a  monument  of  unnecessary  labor  in  raking  up  old  precedents 
from  history,  which  no  civilized  nation  of  our  own  day  would  quote 
or  rely  upon. 

The  Roman  law,  that  wonderful  result  of  reason  working  upon  a  basis  of 
abstract  right,  is  largely  appealed  to  in  international  discussions,  as  contain- 
ing rules  whio.h,  at  least  by  analogy,  may  serve  to  settle  international 
disputes.  No  one  can  be  an  accomplished  diplomatist  without  a  familiar 
acquaintance  with  much  of  this  immortal  code. 

[Phillimore.     International  law,  1871,  Ch.  Ill,  pages  14-28.] 

XIX.  *  *  *  What  are  in  fact  the  fountains  of  international  juris- 
prudence ? "     *     *     * 

XX.  Grotius  enumerates  these  sources  as  being  "  t^sa  natura,  leges  divi7ice, 
mores,  et  pacta." 
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In  1753  the  British  Government  made  an  answer  to  a  memorial  of  the 
Prussian  Government,  which  was  termed  by  Montesqniea  reponse  savs 
Q-ejolique,  and  which  has  been  generally  recognized  as  one  of  the  ablest 
expositions  of  international  law  ever  embodied  in  a  state  paper.  In  this 
memorable  docnment  "The  Law  of  Nations"  is  said  to  be  founded  upon 
justice,  equity,  convenience,  and  the  reason  of  the  thing  and  confirmed  by 
long  usage. 

XXI.  These  two  statements  may  be  said  to  embrace  the  substance  of  all 
that  can  be  said  on  this  subject.     *     *     * 

XXII.  Moral   persons    are   governed   partly   by   Divine   law,     *     *     * 

which  includes  natural  law — partly,  by  positive   instituted   human   law. 

*  *     * 

States,  it  has  been  said,  are  reciprocally  recognized  as  moral  persons. 
States  are  therefore  governed,  in  their  mutual  relations,  partly  by  Divine 
and  partly  by  positive  law.  Divine  law  is  either  (1)  that  which  is 
written  by  the  finger  of  God  on  the  heart  of  man,  when  it  is  called 
natural  law ;  or  (2)  that  which  has  been  miraculously  made  known 
to  him.     *     *     * 

XXIII.  The  primary  source,  then,  of  international  jurisprudence  is 
Divine  law. 

XXVI.  *  #  *  Cicero  maintains  that  God  has  given  to  all  men 
conscience  and  intellect ;  that  where  these  exist,  a  law  exists,  of  which  all 
men  are  common  subjects.  Where  there  is  a  common  law,  he  argues,  there 
is  a  common  right,  binding  more  closely  and  visibly  upon  the  members  of 
each  separate  state,  but  so  knitting  together  the  universe,  "  ut  jam 
universus  hie  mundus  una  civitas  sit,  com^mnnis  Deorum  atque  hom^inum 
existimanda.^^ 

That  law,  this  great  jurist  says,  is  immortal  and  unalterable  by  prince  or 
people.     *     *     * 

XXXI.  This  would  be  called  by  many  who  have  of  late  years  written 
on  the  science,  international  morality ;  they  would  restrict  the  term  law 
absolutely  and  entirely  to  the  treaties,  the  customs,  and  the  practice  of 
nations. 

If  this  were  a  mere  question  as  to  the  theoretical  arrangement  of  the 
subject   of    international    law,    it    would    be    of    but    little    importance. 

*  *  *  But  it  is  of  great  practical  importance  to  mark  the  subordina- 
tion of  the  law  derived  from  the  consent  of  states  to  the  law  derived 
from  God. 

XXX II.  *  *  *  Another  practical  consequence  is  that  the  law 
derived  from  the  consent  of  Christian  states  is  restricted  in  its  operation  by 
the  divine  law  ;  and  just  as  it  is  not  morally  competent  to  any  individual 
state  to  make  laws  which  are  at  variance  with  the  law  of  God,  whether 
natural  or  revealed,  so  neither  is  it  morally  competent  to  any  assemblage 
of  states  to  make  treaties  or  adopt  customs  which  contravene  that 
law. 

Positive  law,  whether  national  or  international,  being  only  declaratory, 
may  add  to,  but  can  not  take  from,  the  prohibitions  of  divine  law. 
^'^  Grcilis  ratio  civilia  quidem  jura  corrumpere  potest,  naturaJia  no7i  utique,'^ 
is  the  language  of  Roman  laTv ;  and  is  in  harmony  with  the  voice  of 
international  jurisprudence  as  uttered  by  Wolff  :  ^^  Ah  sit  vera,  ut  existimes, 
jus  gentiuon  voluntariuin  ah  earum,  voluntate  ita  projiscisci,  ut  libera  sit 
earum  in  eodem  condendo  voluntas,  et  stet  pro  ratione  sola  voluntas,  nulla 
hahita  ratione  juris  naturalis.^' 

XXXIII.  This  branch  of  the  subject  may  be  well  concluded  by  the 
invocation  of  some  high  authorities  from  the  jurisprudence  of  all  countries 
in  support  of  the  foregoing  opinion. 
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Grrotius  says  emphatically:  ^^  Ninnrum  humana  jura  multa  constit- 
iiere  possuni  feeter  naturam,  CONTRA  nihil." 

John  Yoet  speaks  with  great  energy  to  the  same  effect  :  "  Quod  si 
contra  rectce  rationis  dictamen  gentes  usu  qucedam  introduxerint,  NON  ea 
jus  gentium  recte  dixeris,  sed  pessimam  potius  moeum  humani  gen- 
eris  CORRUPTELAM." 

Snarez,  who  has  discussed  the  philosophy  of  law  in  a  chapter  which 
contains  the  germ  of  most  that  has  been  written  upon  the  subject, 
says  :  "  Leges  autem  ad  jus  gentiuriv  pertinentes  vercB  leges  sunt,  ut  expli- 
catum  manet,  propinquiores  sunt  legi  naturali  guam  leges  civilesy  ideoque 
impossihile  est  esse  contrarias  cequitati  naturaliy 

Wolff,  speaking  of  his  own  time,  says  :  "  Oranium  fere  animos  occupavit 
perversa  ilia  opinio,  quasi  fons  juris  gentium  sit  utilitas  pro- 
pria ;  unde  contingit,  id  potentice,  cocequarL  Damnamus  hoc  in  privatis, 
damnamus     in     rectore     civitatis ;     sed     ^eque     idem    damnandum    est     in 

GENTIBUS." 

Mackintosh  nobly  sums  up  this  great  argument :  "  The  duties  of  men, 
of  subjects,  of  princes,  of  lawgivers,  of  magistrates,  and  of  states,  are 
all  parts  of  one  consistent  system  of  universal  morality.  Between  the 
most  abstract  and  elementary  maxim  of  moral  philosophy,  and  the 
most  complicated  controversies  of  civil  or  public  law,  there  subsists  a 
connection.  The  principle  of  justice,  deeply  rooted  in  the  nature  and 
interest  of  man,  pervades  the  whole  system,  and  is  discoverable  in  every 
part  of  it,  even  to  its  minutest  ramification  in  a  legal  formality,  or  in 
the  construction  of  an  article  in  a  treaty." 

[Henry  Suinner  Maine,  International  Law,  pages  13-47.] 

In  modern  days  the  name  of  International  Law  has  been  very  much 
confined  to  rules  laid  down  by  one  particular  class  of  writers.  They 
may  be  roughly  said  to  begin  in  the  first  half  of  the  seventeenth  cen- 
tury, and  to  run  three  parts  through  the  eighteenth  century.  The 
names  which  most  of  us  know  are,  first  of  all  that  of  the  great  Hugo 
Grotius,  followed  by  Putfendorf,  Leibnitz,  Zouch,  Selden,  Wolf,  Bynker- 
shoek,  and  Yattel.  The  list  does  not  absolutely  begin  with  Grrotius, 
nor  does  it  exactly  end  with  Vattel,  and  indeed,  as  regards  the  hither 
end  of  this  series  the  assumption  is  still  made,  and  I  think  not  quite 
fortunately,  that  the  race  of  law-creating  jurists  still  exists.  *  *  * 
Their  [the  writers  named  and  a  few  others]  system  is  that  convention- 
ally known  as  International  Law. 

4C-  ^  '^  •!£>  4t  ^  ^ 

•TT  TT  -Tr  ^  TP  TT  rJP 

A  great  part,  then,  of  International  Law  is  Roman  law  spread  over 
Europe  by  a  process  exceedingly  like  that  which  a  few  centuries  earlier 
had  caused  other  portions  of  Roman  law  to  filter  into  the  interstices  of 
every  European  legal  system.  The  Roman  element  in  International 
Law  belonged,  however,  to  one  special  province  of  the  Roman  system, 
that  which  the  Romans  themselves  called  natural  law",  or,  by  an  alter- 
native name.  Jus  Gentium.  In  a  book  published  some  years  ago  on 
"Ancient  Law  "  I  made  this  remark  :  "  Setting  aside  the  Treaty  Law  of 
Nations,  it  is  surprising  how  large  a  part  of  the  system  is  made  up  of 
pure  Roman  law.  Wherever  there  is  a  doctrine  of  the  Roman  juris- 
consults affirmed  by  them  to  be  in  harmony  with  the  Jus  Gentium,  the 
Publicists  have  found  a  reason  for  borrowing^  it,  however  plainly  it 
may  bear  the  mark  of  a  distinctive  Roman  origin."     *     *     * 

Seen  in  the  light  of  a  stoical  doctrine  the  law  of  nations  came  to  be 
identified  with  the  law  of  nature ;  that  is  to  say,  with  a  number  of  sup- 
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posed  principles  of  conduct  which,  man  in  society  obeys  simply  because 
he  is  man.  Thus  the  law  of  nature  is  simply  the  law  of  nations  seen 
in  the  light  of  a  peculiar  theory.  A  passage  in  the  Roman  institutes 
shows  that  the  expressions  were  practically  convertible.  The  greatest 
function  of  the  law  of  nature  was  discharged  in  giving  birth  to  modern 
international  law.     *     *     * 

The  impression  that  the  Roman  law  sustained  a  system  of  what 
would  now  be  called  international  law,  and  that  this  system  was  iden- 
tical with  the  law  of  nature  had  undoubtedly  much  influence  in  causing 
the  rules  of  what  the  Romans  called  natural  law  to  be  engrafted  on,  and 
identified  with,  the  modern  law  of  nations  (page  28). 

It  is  only  necessary  to  look  at  the  earliest  authorities  on  international 
law,  in  the  "  De  Jure  Belli  et  Pacis  "  of  Grotius  for  example,  to  see 
that  the  law  of  nations  is  essentially  a  moral  and,  to  some  extent,  a 
religious  system.  The  appeal  of  Grotius  is  almost  as  frequent  to  morals 
and  religion  as  to  precedent,  and  no  doubt  it  is  these  portions  of  the 
book  *  *  *  which  gained  for  it  much  of  the  authority  which  it 
ultimately  obtained.     (Page  47.) 

[From  Wheaton,  International  Law,  Part  I,  Ch.  I,  sees.  4,  14.] 

The  principles  and  details  of  international  morality,  as  distinguished 
from  international  law,  are  to  be  obtained  not  by  applying  to  nations 
the  rules  which  ought  to  govern  the  conduct  of  individuals,  but  by  as- 
certaining what  are  the  rules  of  interna-tional  conduct  which,  on  the 
whole,  best  promote  the  general  happiness  of  mankind. 

International  law,  as  understood  among  civilized  nations,  may  be  de- 
fined as  consisting  of  those  rules  of  conduct  which  reason  deduces,  as 
consonant  to  justice,  from  the  nature  of  the  society  existing  among 
independent  nations ;  with  such  definitions  and  modifications  as  may 
be  established  by  general  consent. 

[Kent's  Commentaries >  Part  I,  Lect.  1,  pages  2-4.] 

*  *  *  The  most  useful  and  practical  part  of  the  law  of  nations  is, 
no  doubt,  instituted  or  positive  law,  founded  on  usage,  consent,  and 
agreement.  But  it  would  be  improper  to  separate  this  law  entirely 
from  natural  jurisprudence  and  not  to  consider  it  as  deriving  much  of 
its  force  and  dignity  from  the  same  principles  of  right  reason,  the  same 
views  of  the  nature  and  constitution  of  man,  and  the  same  sanction  of 
divine  revelation,  as  those  from  which  the  science  of  morality  is  deduced. 
There  is  a  natural  and  a  positive  law  of  nations.  By  the  former  every 
state,  in  its  relations  with  other  states,  is  bound  to  conduct  itself 
with  justice,  good  faith,  and  benevolence  ;  and  this  application  of  the 
law  of  nature  has  been  called  by  Vattel  the  necessary  law  of  nations, 
because  nations  are  bound  by  the  law  of  nature  to  observe  it ;  and  it  is 
termed  by  others  the  internal  law  of  nations,  because  it  is  obligatory 
upon  them  in  point  of  conscience. 

We  ought  not,  therefore,  to  separate  the  science  of  public  law  from 
that  of  ethics,  nor  encourage  the  dangerous  suggestion  that  govern- 
ments are  not  so  strictly  bound  by  the  obligations  of  truth,  justice,  and 
humanity,  in  relation  to  other  powers,  as  they  are  in  the  management  of 
their  own  local  concerns.  States  or  bodies  politic  are  to  be  considered 
as  moral  persons,  having  a  public  will,  capable  and  free  to  do  right  and 
wrong,  inasmuch  as  they  are  collections  of  individuals,  each  of  whom 
carries  with  him  into  the  service  of  the  community  the  same  binding 
law  of  morality  and  religion  which   ought  to  control  his  conduct  in  pri- 
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vate  life.  The  law  of  nations  is  a  complex  system,  composed  of  various 
ingredients.  It  consists  of  general  principles  of  right  and  justice,  equally 
suitable  to  the  government  of  individuals  in  a  state  of  natural  equality  and 
to  the  relations  and  conduct  of  nations  ;  of  a  collection  of  usages,  customs, 
and  opinions,  the  growth  of  civilization  and  commerce,  and  of  a  code  of 
conventional  or  positive  law. 

In  the  absence  of  these  latter  regulations,  the  intercourse  and  conduct 
of  nations  are  to  be  governed  by  principles  fairly  to  be  deduced  from  the 
rights  and  duties  of  nations  and  the  nature  of  moral  obligation  ;  and 
we  have  the  authority  of  the  lawyers  of  antiquity,  and  of  some  of  the 
first  masters  in  the  modern  school  of  public  law,  for  placing  the  moral 
obligation  of  nations  and  of  individuals  on  similar  grounds,  and  for 
considering  individual  and  national  morality  as  parts  of  one  and  the  same 
science. 

The  law  of  nations,  so  far  as  it  is  founded  on  the  principles  of  natural 
law,  is  equally  binding  in  every  age  and  upon  all  mankind.         *     *     * 

[Halleck,  International  Law,  Ch.  II,  sec.  13,  page  50,  and  see.  18,  page  54.] 

Sec.  13.  It  is  admitted  by  all  that  there  is  no  universal  or  immutable 
law  of  nations,  binding  upon  the  whole  human  race,  which  all  mankind  in 
all  ages  and  countries  have  recognized  and  obeyed.  Nevertheless,  there 
are  certain  principles  of  action,  a  certain  distinction  between  right  and 
wrong,  between  justice  and  injustice,  a  certain  divine  or  natural  law,  or 
rule  of  right  reason,  which,  in  the  words  of  Cicero,  "is  congenial  to  the 
feelings  of  nature,  diffused  among  all  men,  uniform,  eternal,  commanding 
us  to  our  duty,  and  prohibiting  every  violation  of  it ;  one  eternal  and 
immortal  law,  which  can  neither  be  repealed  nor  derogated*from,  addressing 
itself  to  all  nations  and  all  ages,  deriving  its  authority  from  the  common 
Sovereign  of  the  universe,  seeking  no  other  lawgiver  and  interpreter, 
carrying  home  its  sanctions  to  every  breast,  by  the  inevitable  punishment 
He  inflicts  on  its  transgressors." 

It  is  to  these  principles  or  rule  of  right,  reason,  or  natural  law,  that  all 
other  laws,  whether  founded  on  custom  or  treaty,  must  be  referred,  and 
their  binding  force  determined.  If,  in  accordance  with  the  spirit  of  this 
natural  law,  or  if  innocent  in  themselves,  they  are  binding  upon  all  who 
have  adopted  them ;  but  if  they  are  in  violation  of  this  law,  and  are 
unjust  in  their  nature  and  effects,  they  are  without  force.  The  principles 
of  natural  justice,  applied  to  the  conduct  of  states,  considered  as  moral 
beings,  must  therefore  constitute  the  foundation  upon  which  the  customs, 
usages,  and  conventions  of  civilized  and  christian  nations  are  erected  into 
a  grand  and  lofty  temple.  The  character  and  durability  of  the  structure 
must  depend  upon  the  skill  of  the  architect  and  the  nature  of  the  materials  ; 
but  the  foundation  is  as  broad  as  the  principles  of  justice,  and  as  immutable 
as  the  law  of  God. 

Sec.  18.  The  first  source  from  which  are  deduced  the  rules  of  conduct 
which  ought  to  be  observed  between  nations,  is  the  divine  law,  or  principle 
of  justice,  which  has  been  defined  "  a  constant  and  perpetual  disposition  to 
render  every  man  his  due."  The  peculiar  nature  of  the  society  existing 
among  independent  states,  renders  it  more  difficult  to  apply  this  prin- 
ciple to  them  than  to  individual  members  of  the  same  state;  and 
there  is,  therefore,  less  uniformity  of  opinion  with  respect  to  the  rules 
of  international  law  properly  deducible  from  it,  than  with  respect 
to  the  rules  of  moral  law  governing  the  intercourse  of  individual  men. 
It  is,  perhaps,  more  properly  speaking,  the  test  by  which  the  rules 
of    positive    international    law     are    to     be     judged,     rather    than    the 
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source  from  which  these  rules  themselves  are  deduced.  (Justinian, 
Institutes,  lib.  1,  tit.  1 ;  Phillimore,  On  Int.  Law,  Yol.  I,  sec.  23 ; 
Djmond,  Prin.  of  Morality,  Essay  1,  pt.  2,  ch.  4 ;  Manning,  Law  of 
Nations,  pp.  57-58  ;  Cotelle,  Droit  des  Grens,  pt.  1 ;  Heineccius,  Elementa 
Juris  Nat.  et  Gent.,  lib.  1,  cap.  I,  sec.  12.) 

[Woolsey  :  Introduction  International  Law,  ed.  1892,  sec.  15,  page  14.] 

Sec.  15.  *  *  *  But  what  are  the  rational  and  moral  grounds  of 
international  law  ?  As  we  have  seen,  they  are  the  same  in  general  with 
those  on  which  the  rights  and  obligations  of  individuals  in  the  state  and 
of  the  single  state  towards  the  individuals  of  which  it  consists,  repose.  If 
we  define  natural  jus  to  be  the  science  which  from  the  nature  and  desti- 
nation  of  man  determines  his  external  relations  in  society,  both  the  question, 
What  ought  to  be  the  rights  and  obligations  of  the  individual  in  the  state  ? 
and  the  question,  What  those  of  a  state  among  states  ought  to  be  ?  fall 
within  this  branch  of  science.  That  there  are  such  rights  and  obligations 
of  states  will  hardly  be  doubted  by  those  who  admit  that  these  relations  of 
natural  justice  exist  in  any  case.  There  is  the  same  reason  why  they 
should  be  applied  in  regulating  the  intercourse  of  states  as  in  regulating 
that  of  individuals. 

There  is  a  natural  destination  of  states,  and  a  divine  purpose  in  their 
existence,  which  makes  it  necessary  that  they  should  have  certain  functions 
and  powers  of  acting  within  a  certain  sphere,  which  external  force  may 
not  invade.  It  would  be  strange  if  the  state,  that  power  which  defines 
rights  and  makes  them  real,  which  creates  moral  persons  or  associations 
with  rights  and  obligations,  should  have  no  such  relations  of  its  own — 
should  be  a  physical  and  not  a  moral  entity.  In  fact,  to  take  the  opposite 
ground  would  be  to  maintain  that  there  is  no  right  and  wrong  in  the 
intercourse  of  states,  and  to  leave  their  conduct  to  the  sway  of  mere  con- 
venience. 

[Wolff,  quoted  by  Vattel,  preface  to  seventh  American  ed.,  page  9.] 

Nations  do  not,  in  their  mutual  relations  to  each  other,  acknowledge  any 
other  law  than  that  which  nature  herself  has  established.  Perhaps, 
therefore,  it  may  appear  superfluous  to  give  a  treatise  on  the  law  of 
nations  as  distinct  from  the  law  of  nature.  But  those  who  entertain  this 
idea  have  not  sufficiently  studied  the  subject.  Nations,  it  is  true,  can  only 
be  considered  as  so  many  individual  persons  living  together  in  the 
state  of  nature  ;  and,  for  that  reason,  we  must  apply  to  them  all  the 
duties  and  rights  which  nature  prescribes  and  attributes  to  men  in 
general,  as  being  naturally  born  free,  and  bound  to  each  other  by  no 
ties  but  those  of  nature  alone.  The  law  which  arises  from  this  application, 
and  the  obligations  resulting  from  it,  proceed  from  that  immutable  law 
founded  on  the  nature  of  man ;  and  thus  the  law  of  nations  certainly 
belongs  to  the  law  of  nature  ;  it  is,  therefore,  on  account  of  its  origin, 
called  the  natural,  and,  by  reason  of  its  obligatory  force,  the  necessary,  law 
of  nations.  That  law  is  common  to  all  nations  ;  and  if  any  one  of  them 
does  not  respect  it  in  her  actions,  she  violates  the  common  rights  of  all  the 
others. 

But  nations  or  sovereign  States  being  moral  persons  and  the  subjects 
of  the  obligations  and  rights  resulting,  in  virtue  of  the  law  of  nature, 
from  the  act  of  association  which  has  formed  the  political  body,  the 
nature  and  essence  of  these  moral  persons  necessarily  differ,  in  many 
respects,   from   the   nature   and   essence    of    the   physical   individuals,  or 
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men,  of  whom  they  are  composed.  When,  therefore,  we  would  apply  to 
nations  the  duties  which  the  law  of  nature  prescribes  to  individual  man, 
and  the  rights  it  confers  on  him  in  order  to  enable  him  to  fulfill  his  duties, 
since  those  rights  and  those  duties  can  be  no  other  than  what  are  con- 
sistent with  the  nature  of  their  subjects,  they  must,  in  their  application, 
necessarily  undergo  a  change  suitable  to  the  new  sabjects  to  which  they 
are  applied.  Thus,  we  see  that  the  law  of  nations  does  not,  in  every  par- 
ticular, remain  the  same  as  the  law  of  nature,  regulating  the  actions  of 
individuals.  Why  may  it  not,  therefore,  be  separately  treated  of  as  a  law 
peculiar  to  nations  ? 

[From  "  Des  Droits  et  des  Devoirs  des  Nations  Neutres  en  Temps  de  Guerre  Maritime," 
par  L.  B.  Hautefemlle,  1848,  Vol.  I,  pages  46,  12  et  seq.     Translation.] 

He  (God)  has  given  to  nations  and  to  those  who  govern  them  a  law 
which  they  are  to  observe  towards  each  other,  an  unwritten  law,  it  is 
true,  but  a  law  which  he  has  taken  care  to  engrave  in  indelible  char- 
acters in  the  heart  of  every  man,  a  law  which  causes  every  human 
being  to  distinguish  what  is  true  from  what  is  false,  what  is  just  from 
what  is  unjust,  and  what  is  beautiful  from  what  is  not  beautiful.  It  is 
the  divine  or  natural  law ;  it  constitutes  what  I  shall  call  primitive 
law. 

This  law  is  the  only  basis  and  the  only  source  of  international  law. 
By  going  back  to  it,  and  by  carefully  studying  it,  we  may  succeed  in 
retracing  the  rights  of  nations  with  accuracy.  Every  other  way  leads 
infallibly  to  error,  to  grave,  nay,  deplorable  error,  since  its  immediate 
result  is  to  blind  nations  and  their  rulers,  to  lead  them  to  misunderstand 
their  duties,  to  violate  them,  and  too  often  to  shed  torrents  of  human  blood 
in  order  to  uphold  unjust  pretensions.  The  divine  law  is  not  written,  it 
has  never  been  formulated  in  any  human  language,  it  has  never  been  pro- 
mulgated by  any  legislator  ;  in  fact,  this  has  never^  been  possible,  because 
such  legislator,  being  man  and  belonging  to  a  nation,  was  from  that 
very  fact  without  any  authority  over  other  nations,  and  had  no  power  to 
dictate  laws  to  them. 

This  lack  of  a  positive  text  has  led  some  publicists  to  deny  the  existence 
of  the  natural  law,  and  to  reject  its  application.  They  have  based  their 
action  in  so  doing  more  particularly  upon  the  different  way  in  which  each 
individual  interprets  that  law,  according  as  his  organization  is  more  or 
less  perfect,  more  or  less  powerful,  if  I  may  thus  express  myself ;  hence, 
it  results  that  this  law  is  different  for  each  individual  and  for  each  nation, 
that  is  to  say,  that  it  does  not  exist.  One  of  these  writers,  in  support 
of  his  denial  of  the  natural  law,  lays  dovv'n  the  principle  that  man  brings 
nothing  with  him  into  this  world  except  feelings  of  pain  or  pleasure, 
and  inclinations  that  seek  to  be  satisfied,  which  can  never  be  entitled  to 
the  name  of  laws,  since  they  vary  according  to  the  organization  of  each 
individual,  because  they  are  by  no  means  the  same  among  all  nations  and 
in  all  climates.^ 

These  opinions  would  perhaps  have  some  appearance  of  reason  if  the 
natural  law  were  represented  as  a  written  system  of  legislation  or  as  a 
complete  code  similar  to  those  which  govern  human  society  and  the  mem- 
bers  who    compose    it.      Then  it    might  be    said    with  Moser :     i'  What 

*  What  is  natural  in  man  is  his  feelings  of  pain  or  pleasure,  his  inclinafions  ;  but  to 
call  these  feelings  and  inclinations  laws,  is  to  introduce  a  false  and  dangerous  view  and  to 
put  language  in  contradiction  with  itself,  for  laws  must  be  made  for  the  very  purpose  of 
repressing  these  inclinations.  *  *  *  (Jeremy  Bentham,  False  Manner  of  Reasoning 
in  Matters  of  Legislation.) 
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is  this  law  which  is  so  much  talked  about  ?  Must  we  seek  its  principles  in 
Grotius  or  Hobbes  ?  "  ^ 

Some  one  might  ask  to  see  that  code  which  is  destined  to  prevent  all  wars 
by  foreseeing  aud  condemning  all  unjust  claims  in  advance.  It  is  not  thus, 
however,  that  the  natural  law  is  presented  by  those  authors  who  have  taken 
its  teachings  as  the  basis  of  their  writings ;  they  have  never  sought  to  give 
it  a  body  or  to  put  it  in  the  form  of  a  written  law.  What  is  true,  and,  in 
my  opinion,  incontestable,  is  that  notions  of  what  is  just  and  what  is 
unjust  are  found  in  all  men  ;  it  is  that  all  individuals  of  the  human  race 
that  are  in  the  enjoyment  of  reason  have  these  notions  graven  upon  their 
hearts,  and  that  they  bring  with  them  into  the  world  when  they  are  born. 
These  notions  do  not  extend  to  all  the  details  of  law  as  do  civil  laws,  but 
they  have  reference  to  all  the  most  prominent  points  of  law,  if  I  may  thus 
express  myself. 

It  can  not  be  denied  that  the  idea  of  property  is  a  natural  and  innate 
idea.  The  same  is  the  case  with  the  idea  which  impels  every  individual 
to  exercise  care  for  his  own  preservation  with  that  which  forbids  men  to 
enrich  themselves  at  the  expense  of  others ;  which  imposes  the  obligation 
to  repair  a  wrong  dooe  to  one's  fellow-man,  to  perform  a  promise  made, 
etc.,  etc.  These  first  and  innate  notions,  which  every  man  brings  with 
him  into  the  world  wlien  he  is  born,  are  the  precepts  of  the  natural  law ; 
and  human  laws  are  all  the  more  perfect  the  nearer  they  approach  to  these 
divine  precepts.  The  natural  or  divine  law  is  the  only  one  that  can  be 
applied  among  nations — among  beings  free  from  every  bond  and  having  no 
interest  in  common. 

From  these  general  rales  of  divine  law  it  is  easy  to  form  secondary  laws 
having  for  their  object  the  settlement  of  all  questions  that  can  arise  among 
all  the  peoples  of  the  universe.  To  cite  but  a  single  example,  it  is  evident 
that  from  the  principle  of  the  law  emanating  from  God,  that  every  nation 
is  free  and  independent  of  every  other  nation  (which  principle  is  recog- 
nized by  all  men),  this  consequence  results,  which  is  necessary  and 
absolute,  as  is  the  principle  itself,  viz.  :  That  every  nation  may  freely 
exchange  its  superfluous  possessions,  trade  with  whomsoever  it  may  choose 
to  seek  in  order  to  make  such  exchange  aud  to  carry  on  such  trade, 
without  being  under  any  necessity  of  applying  for  the  permission  of  a 
third  nation.  The  only  condition  that  it  must  fulfill  is  that  it  must 
obtain  the  consent  of  the  other  party  to  the  contract.  It  need  not  trouble 
itself  about  the  annoyance  that  such  exchange  may  cause  a  third  nation, 
provided  such  trade  does  not  interfere  with  the  positive  and  natural 
rights  of  such  nation. 

This  second  rule  gives  rise  to  several  others  which  are  as  clear  and 
absolute  as  it  is  itself.  In  a  word,  all  international  law  is  the  outgrowth 
of  natural  and  primitive  law.  Viewed  in  this  light,  it  seems  to  me  im- 
possible to  dispute  the  existence  of  the  primitive  law ;  it  is  a  kind  of 
mathematical  truth,  and  I  do  not  fear  to  reply  to  Moser ;  the  principles 
of  this  law  are  not  only  in  Grotius  and  Hobbes,  but  they  are  in  the 
hearts  of  all  men,  they  are  in  the  heart  of  you  who  ask  where  they  are 
found. 

International  law  is,  therefore,  based  upon  the  divine  and  primitive 
law  ;  it  is  all  derived  from  this  source.  By  the  aid  of  this  Sjingle  law,  I 
firmly  believe  that  it  is  not  only  possible,  but  even  easy,  to  regulate  all 
relations  that  exist  or  may  exist  among  the  nations  of  the  universe. 
This  common  and  positive  law  contains  all  the  rules  of  justice;  it  exists 

^   (Moser,  "  Essai  sur  le  droit  des  gens  des  plus  modernes  des  nations  europeennes  en 
paix  et  en  guerre,  1778-1780.")    . 
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independently  of  all  legislation  of  all  human  institutions,  and  it  is  one  for 
all  nations.  It  governs  peace  and  war,  and  traces  the  rights  and  duties  of 
every  position.  The  rights  which  it  gives  are  clear,  positive,  and  abso- 
lute ;  they  are  of  such  a  nature  as  to  reciprocally  limit  each  other  without 
ever  coming  into  collision  or  contradiction  with  each  other;  they  are 
correlative  to  each  other,  and  are  coordinated  and  linked  with  the  most 
perfect  harmony.  *  It  can  not  be  otherwise.  He  who  has  arranged  all  the 
parts  of  the  universe  in  so  admirable  a  Jianner,  the  Creator  of  the  world, 
could  not  contradict  himself. 

#  #  *  TP  4r  ^  4f 

The  natural  law  is,  from  its  very  nature,  always  obligatory.  The 
treaties  which  recall  its  provisions  and  regulate  their  application  must 
necessarily  have  the  same  perpetuity,  since,  even  if  they  should  cease  to 
exist,  the  principles  would  not  cease  to  be  executory  just  as  they  were 
when  the  stipulations  were  in  force.     *     *     * 

Certain  usages  have  become  established  among  civilized  nations  with- 
out ever  having  been  written  in  any  treaty,  and  without  ever  having 
formed  the  subject  of  any  special  and  express  agreement.  These  usages, 
few  in  number,  in  harmony  with  primitive  law,  whose  application  they 
serve  to  regulate,  form  a  part  of  international  law  which  might  be  called 
the  law  of  custom ;  it  seems  to  me  preferable  to  consider  them  as  a  part  of 
secondary  law. 

[!Froin  "  Le  Droit  de  la  Nature  et  des  Grens,"  par  le  Baron  de  Pufendorf,  traduit  du 
Latin  par  Jean  Barbeyrac.  5th  ed,,  YoL  I,  Book  2,  Chap.  3,  sec.  23,  pages  243  et  seq. 
Translation.] 

Finally,  we  must  further  examine  here,  whether  there  is  a  positive 
law  of  nations,  different  from  the  natural  law.  Learned  men  are  not 
well  agreed  on  this  subject.  Many  think  that  the  natural  law  and  the 
law  of  nations  are,  in  point  of  fact,  but  one  and  the  same  thing,  and 
that  they  differ  in  name  only.  Thus,  Hobbes  divides  the  natural  law 
into  natural  law  of  man  and  natural  law  of  states.  The  latter,  in  his 
opinion,  is  what  is  called  the  law  of  nations.  "  The  maxims,"  adds  he, 
"  of  both  these  laws  are  precisely  the  same ;  but  as  states,  as  soon  as 
they  are  found,  acquire,  to  a  certain  extent,  personal  characteristics,  the 
same  law  that  is  called  natural,  when  the  duties  of  private  individuals  are 
mentioned,  is  called  the  law  of  nations  when  reference  is  made  to  the  whole 
body  of  a  state  or  nation." 

I  fully  subscribe  to  this  view,  and  I  recognize  no  other  kind  of  volun- 
tary or  positive  international  law,  at  least  none  having  force  of  law, 
properly  so  called,  and  binding  upon  nations  as  emanating  from  a 
superior.  There  is,  in  fact,  no  variance  between  our  opinion  and  that  of 
certain  learned  men  who  regard  that  which  is  in  harmony  with  a  reason- 
able nature  as  belonging  to  natural  law,  and  that  which  is  based  upon  our 
needs,  which  can  not  be  better  provided  for  than  by  the  laws  of  socia- 
bility, as  belonging  to  the  law  of  nations.  For  we  maintain  simply  that 
there  is  no  positive,  law  of  nations  that  is  dependent  upon  the  will  of 
a  superior.  And  that  which  is  a  consequence  of  the  needs  of  human 
nature  should,  in  my  opinion,  be  referred  to  the  natural  law.  If  we 
have  not  thought  proper  to  base  this  law  upon  the  agreement  of  the 
things  which  are  its  object,  with  a  reasonable  nature,  this  was  in  order  not 
to  establish  in  reason  itself  the  rule  of  the  maxims  of  reason,  and  to  avoid 
the  circle  to  which  is  reduced  the  demonstration  of  the  natural  laws  by 
this  method. 

Moreover,  the  majority  of  the  things  which  the  Roman  jurisconsults 
and  the  great    body  of    learned    men    refer  to  the  law  of   nations,  such 
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as  the  different  kinds  of  acquisition,  contracts,  and  other  similar  things, 
either  belong  to  the  natural  law  or  form  part  of  the  civil  law  of  every 
nation.  And,  although  in  regard  to  those  things  which  are  not  based  upon 
rhe  universal  constitution  of  the  human  race,  the  laws  are  the  same  among 
the  majority  of  the  nations,  no  particular  kind  of  law  results  from  this,  for 
it  is  not  in  virtue  of  any  agreement  or  of  any  mutual  obligation  that  these 
laws  are  common  to  several  peoples,  but  purely  and  simply  from  an  effect* 
of  the  particular  will  of  the  legislators  of  each  State,  who  have  by  chance 
agreed  in  ordering  or  forbidding  the  same  things.  Hence  it  is  that  a 
single  people  can  change  these  laws  of  its  own  accord  without  consulting 
others,  as  has  frequently  been  done. 

We  must  not,  however,  absolutely  reject  the  opinion  of  a  modern 
writer  who  claims  that  the  Roman  jurisconsults  understand  by  law  of 
nations  that  law  which  concerns  those  acts  which  foreigners  could  per- 
form, and  the  business  which  the}^  could  validly  transact  in  the  states 
belonging  to  the  Roman  people,  in  contrast  with  the  civil  law  that  was 
particular  to  Roman  citizens.  Hence  it  was  that  wills  and  marriages, 
which  were  valid  among  citizens  only  were  referred  to  civil  law  while 
contracts  were  considered  as  coming  under  the  law  of  nations,  because 
foreigners  could  make  them  with  citizens  in  such  a  manner  that  they 
were  valid  before  the  Roman  courts  of  justice.  Many  also  apply  the 
name  law  of  nations  to  certain  customs,  especially  in  matters  relating  to 
war,  which  are  usually  practiced  by  a  kind  of  tacit  consent,  among  the 
majority  of  nations,  at  least  among  those  that  pride  themselves  on  having 
some  courtesy  and  humanity. 

In  fact,  inasmuch  as  civilized  nations  have  attached  the  highest  glory 
to  distinction  in  war ;  that  is  to  say,  to  daring  and  knowing  how  skill- 
fully to  cause  the  death  of  a  large  number  of  persons,  which  has  in  all 
ages  given  rise  to  many  unnecessary  or  even  unjust  wars,  conquerors, 
in  order  not  to  render  themselves  wholly  odious  by  their  ambition, 
have  thought  proper,  while  claiming  every  right  that  one  has  in  a  just 
war — have  thought  proper,  I  say,  to  mitigate  the  horrors  of  war  and 
of  military  expeditions  by  some  appearance  of  humanity  and  magnanimity. 
Hence  the  usage  of  sparing  certain  kinds  of  things  and  certain  classes 
of  persons,  of  observing  some  moderation  in  acts  of  hostility,  of  treating 
prisoners  in  a  certain  way,  and  other  similar  things.  Yet  while  such 
customs  seem  to  involve  some  obligation,  based  at  least  upon  a  tacit 
agreement,  if  a  prince  in  a  just  war  fails  to  observe  them,  provided 
that  by  taking  an  opposite  course  he  does  not  violate  natural  law,  he 
can  be  accused  of  nothing  more  than  a  kind  of  discourtesy,  in  that  he 
has  not  observed  the  received  usage  of  those  who  regard  war  as  being 
ore  of  the  liberal  arts ;  just  as  among  fencing  masters,  one  who  has  not 
wounded  his  man  according  to  the  rules  of  art  is  regarded  as  an  ignorant 
person. 

Thus,  so  long  as  none  but  just  wars  are  carried  on,  the  maxims  of 
natural  law  alone  may  be  consulted,  and  all  the  customs  of  other  nations 
may  be  set  at  naught  unless  one  is  interested  in  conforming  thereto,  so 
as  to  induce  the  enemy  to  perform  less  rigorous  acts  of  hostility  against 
us  and  against  our  party.  Those,  however,  who  undertake  an  unjust 
war,  do  well  to  follow  these  customs,  so  as  to  maintain  at  least  some 
moderation  in  their  injustice.  As,  however,  these  are  not  reasons  that 
are  generally  to  be  considered,  they  can  constitute  no  universal  law, 
obligatory  upon  all  nations  ;  especially  since  in  all  things  that  are  only 
based  upon  tacit  consent  anyone  may  decline  to  be  bound  by  them  by 
expressly  declaring  that  he  will  not  be  so  bound,  and  that  he  is  willing 
that  others  should  not  be  thereby    bound    in    their    dealings    with  him. 
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We  observe  that  not  a  few  of  these  customs  have,  in  course  of  time  been 
abolished,  and  that  in  some  cases  directly  opposite  customs  have  been 
introduced. 

In  vain  has  a  certain  writer  impugned  our  opinion  as  if  it  were  subver- 
sive of  the  foundations  of  the  safety,  advantage,  and  welfare  of  nations ; 
for  all  that  is  not  dependent  upon  the  customs  just  referred  to,  bat  upon 
the  observance  of  the  natural  law,  which  is  a  much  more  solid  principle  and 
one  deserving  of  much  greater  respect.  If  its  rules  are  carefully  observed, 
mankind  will  not  have  much  need  of  these  customs.  Moreover,  by  basing  a 
custom  upon  the  maxims  of  natural  law,  a  much  more  noble  origin  is  given 
it,  and  also  much  greater  authority  than  if  it  were  made  to  depend  upon  a 
mere  agreement  among  nations. 

[Ortolan.     International  Rules  and  Diplomacy  of  the  Sea.     Paris,  1864,  Vol.  I,  Book  1, 

Chap.  4,  page  71.     Translation.] 

It  is  apparent  that  nations  not  having  any  common  legislator  over  them 
have  frequently  no  other  recourse  for  determining  their  respective  rights 
but  to  that  reasonable  sentiment  of  right  and  wrong,  but  to  those  moral 
truths  already  brought  to  light  and  to  those  which  are  still  to  be  demon- 
strated. This  is  what  is  meant  when  it  is  said  that  natural  law  is  the  first 
basis  of  international  law.  This  is  why  it  is  important  that  Grovernments, 
diplomats,  and  publicists  that  act,  negotiate,  or  write  upon  such  matters 
should  have  deeply  (rooted)  in  themselves  this  sentiment  of  right  and  of 
wrong  which  we  have  just  defined,  as  well  as  the  knowledge  of  the  point 
of  certainty  (point  de  certitude)  where  the  human  mind  has  been  able  to 
attain  this  order  of  truths. 

But  nations  are  not  reduced  only  to  that  light,  too  often  uncertain  of 
human  reason,  for  defining  their  reciprocal  rights.  Experience,  imitation 
of  accomplished  precedents,  and  long  practical  usage  habitually  and 
generally  observed  add  to  it  what  is  termed  a  custom  which  forms  the 
rule  of  international  conduct  and  from  which  flows  on  one  or  the  other 
side  positive  rights  (adroits).  The  binding  force  of  custom  is  founded 
on  consent,  the  tacit  agreement,  of  nations.  Nations  have  thus  tacitly 
agreed  among  themselves,  and  they  have  bound  themselves  through  this 
tacit  agreement,  for  the  reason  that  they  have  practiced  it  so  long  and  so 
generally. 

The  supremacy  of  custom  is  much  more  frequently  exercised  and 
much  more  extensive  in  international  law  than  in  private  law ;  pre- 
cisely because  in  international  law  there  is  no  common  legislator  to 
restrain  such  supremacy  by  formulating  the  rule  of  conduct  in  writ- 
ing. Custom  is  often  conformable  to  the  light  of  reason  upon  that 
which  is  right  or  wrong  because  it  emanates  from  communities  or  col- 
lections of  reasonable  beings  ;  but  frequently  also  it  is  contrary  to  it, 
because  the  reason  of  man,  individual  or  collective,  is  subject  to  error  ; 
finally,  it  tends  more  and  more  intimately  to  approach  it,  because  the  path 
of    man,  an  essentially  perfectible  being,   is  a  path  of  improvement  and 

progress. 

******  >yf 

It  must  be  stated  that  treaties,  far  from  justifying  the  exclusion  of 
moral  truths  of  what  is  right  or  wrong,  among  nations,  which  one  wishes 
to  deduce  from  them,  precisely  only  obtain  their  binding  force  but 
from  one  or  the  other  of  those  truths.  It  is  because  the  natural  senti- 
ment of  right  dictates  to  all  that  a  regular  agreement  of  indepen- 
dent wills  between  qualified  persons  cm  allowable  subjects  and  cases 
binds  the  contracting  parties  to  each   other,  it  is  therefore  that  treaties 
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are  recognized  as  obligatory.  Thej  only  draw,  therefore,  their  funda- 
mental authority  except  from  natural  law,  employing  for  an  instant  this 
term,  the  sense  of  which  we  have  before  explained.  And  it  is  also  from 
natural  law  that  is  generally  deduced  the  idea  of  the  necessary  conditions 
to  establish  the  validity  of  treaties,  and  that  of  the  legitimate  consequences 
ensuing  from  their  violation. 

[From  "A  Methodical  System  of  Universal   Law,"   by  J.   0-.   Heineccius   (TurnbuU's 

Translation),  Vol.  I,  ed.  1763.] 

Sec.  XII,  page  8  :  The  law  of  nature,  or  the  natural  rule  of  rectitude, 
is  a  system  of  law  promulgated  by  the  eternal  God  to  the  whole  human 
race  by  reason.  But  if  you.  would  rather  consider  it  as  a  science,  natural 
morality  will  be  rightly  defined  the  practical  habit  of  discovering  the 
will  of  the  supreme  legislator  by  reason,  and  of  applying  it  as  a  rule  to 
every  particular  case  that  occurs.  Now,  because  it  consists  in  deducing 
and  applying  a  rule  coming  from  Grod,  it  may  be  justly  called  divine 
jurisprudence. 

Sec.  XXI,  page  14  :  *Since  the  law  of  nature  comprehends  all  the 
laws  promulgated  to  mankind  by  right  reason  ;  and  men  may  be  con- 
sidered either  as  particulars  singly,  or  as  they  are  united  in  certain 
political  bodies  or  societies ;  we  call  that  law,  by  which  the  actions  of 
particulars  ought  to  be  governed,  the  law  of  nature,  and  we  call  that 
the  law  of  nations,  which  determines  what  is  just  and  unjust  in  society 
or  between  societies.  And  therefore  the  precepts,  or  the  laws  of  both 
are  the  same  ;  nay,  the  laiu  of  nations,  is  the  law  of  nature  itself,  respect- 
ing or  applied  to  social  life  and  the  affairs  of  societies  and  independent 
states. 

Sec.  XXII,  page  15  :  Hence  we  may  infer,  that  the  law  of  nature  doth 
not  diflfer  from  the  law  of  nations,  neither  in  respect  of  its  foundation 
and  first  principles,  nor  of  its  rules,  but  solely  with  respect  to  its  object. 
Wherefore  their  opinion  is  groundless,  who  speak  of,  I  know  not  what, 
law  of  nations  distinct  from  the  law  of  nature.  The  positive  or  secondary 
law  of  nations  devised  by  certain  ancients,  does  not  properly  belong  to  that 
law  of  nations  we  are  now  to  treat  of,  because  it  is  neither  established  by 
God,  nor  promulgated  by  right  reason  ;  it  is  neither  common  to  all  man- 
kind nor  unchangeable. 

[From  Vattel  on  the  Law  of  Nations,  seventh  American  ed.,  1849.] 

There  certainly  exists  a  natural  law  of  nations  since  the  obligations  of 
the  law  of  nature  are  no  less  binding  on  states,  on  men  united  in  political 
society,  than  on  individuals.  But,  to  acquire  an  exact  knowledge  of  that 
law,  it  is  not  sufficient  to  know  what  the  law  of  nature  prescribes  to  the 
individuals  of  the  human  race.  The  application  of  a  rule  to  various  sub- 
jects, can  no  otherwise  be  made  than  in  a  manner  agreeable  to  the  nature 
of  each  subject.  Hence,  it  follows,  that  the  natural  law  of  nations  is 
a  particular  science,  consisting  in  a  just  and  rational  application  of  the 
law  of  nature  to  the  affairs  and  conduct  of  nations  or  sovereigns.  (Preface, 
page  V.) 

The  moderns  are  generally  agreed  in  restricting  the  appelation  of  "  The 
Law  of  Nations  "  to  that  system  of  right  and  justice  which  ought  to  prevail 
between  nations  or  sovereign  states.     (Preface,  pagevi.) 

The  necessary  and  the  voluntary  law  of  nations  are  therefore  both 
established  by  nature,  but  each  in  a  different  manner ;  the  former  as  a 
sacred  law  which  nations  and  sovereigns  are  bound  to  respect  and  follow 
in   all    their  actions ;    the    latter,   as  a   rule  which    the    general    welfare 
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and  safety  oblige  them  to  admit  in  their  transactions  with  each  other. 
The  necessary  law  immediately  proceeds  from  nature;  and  that  com- 
mon mother  of  mankind  recommends  the  observance  of  the  voluntary 
law  of  nations,  in  consideration  of  the  state  in  which  nations  stand  with 
respect  to  each  other,  and  for  the  advantage  of  their  affairs.  (Preface, 
page  XII [.) 

As  men  are  subject  to  the  law  of  nature — and  as  their  union  in  civil 
society  can  not  have  exempted  them  from  the  obligation  to  observe 
those  laws,  since  by  that  union  they  do  not  cease  to  be  men,  the  entire 
nation,  whose  common  will  is  but  the  result  of  the  united  wills  of  the 
citizens,  remains  subject  to  the  laivs  of  nature,  and  is  bound  to  respect 
them  in  all  her  proceedings.     (Page  lvi,  sec.  5.) 

"  We  mast,  therefore,  apply  to  nations  the  rules  of  the  law  of  nature, 
in  order  to  discover  what  their  obligations  are,  and  what  their  rights  : 
consequently,  the  law  of  nations  is  originally  no  other  than  the  law  of 
nature  apjpUed  to  nations."     (Page  Lvi,  sec.  6.) 

[From  Gt.  F.  von  Martens,  Law  of  Nations,  page  2  of  Introduction.     (Grerman.)     Trans- 
lated by  William  Cobbet,  4th  ed,,  1829.] 

The  second  sort  of  obligations  are  those  which  exist  between  nations. 
Each  nation  being  considered  as  a  moral  being,  living  in  a  state  of 
nature,  the  obligations  of  one  nation  towards  another  are  no  more  than 
those  of  individuals,  modified  and  applied  to  nations ;  and  this  is  what 
is  called  the  natural  law  of  nations.  It  is  universal  and  necessary, 
because  all  nations  are  governed  by  it,  even  against  their  will.  This 
law,  according  to  the  distinction  between  perfect  and  imperfect,  is  per- 
fect and  external  (the  law  of  nations,  strictly  speaking),  or  else  imperfect 
and  internal,  by  which  last  is  understood  the  morality  of  nations. 

[Sec.  2  of  the  Positive  Law  of  Nations.] 

It  is  hardly  possible  that  the  simple  law  of  nature  should  be  sufficient 
even  between  individuals,  and  still  less  between  nations,  when  they 
come  to  frequent  and  carry  on  commerce  with  each  other.  Their  com- 
mon interest  obliges  them  to  soften  the  rigor  of  the  law  of  nature,  to 
render  it  more  determinate,  and  to  depart  from  that  perfect  equality  of 
rights,  which  must  ever,  according  to  the  law  of  nature,  be  considered 
as  extending  itself  even  to  the  weakest.  These  changes  take  place  in 
virtue  of  conventions  (express  or  tacit)  or  of  simple  custom.  The  whole 
of  the  rights  and  obligations,  thus  established  between  two  nations, 
form  the  positive  law  of  nations  between  them.  It  is  called  positive, 
particular,  or  arbitrary,  in  opposition  to  the  natural,  universal,  and 
necessary  law. 

[From  Jan  Helenus  Ferguson,  Dutch,  but  apparently'-  written  in 
English,  "  Manual  of  International  Law  "  (1884),  Vol.  I,  Part  I,  Ch.  Ill, 
sec.  21,  page  66.'] 

International  law,  being  based  on  international  morality,  depends 
upon  the  state  of  progress  made  in  civilization.  Hence  arises  the  diffi- 
culty of  giving  an  all- comprehending  definition  to  international  law. 
What  ought  to  be  permanently  understood  among  civilized  nations  as 
the  main  principles  and  the  basis  of  their  mutual  intercourse,  we  have 
noted  already  to  be  the  moral  law  of  nature.  But  we  have  also  seen 
that  the  spirit  of  law  is  the  practical  medium  through  which  this  general 
law  influences  humanity  at  all  the  stages  of  progress  on  the  road  to 
civilization. 
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Investigating  thus  this  spirit  of  law,  we  find  the  definition  of  inter- 
national law  to  consist  in  certain  rules  of  conduct  which  reason,  prom'pted 
hy  conscience,  deduces  as  consonant  to  justice,  with  such  limitations  and 
modifications  as  7tiay  he  established  hy  general  consent,  to  meet  the  exigencies 
of  the  present  state  of  society  as  existing  among  nations  and  which  modern 
civilized  states  regard  as  hinding  them,  in  their  relations  with  one  another, 
with  a  force  comparable  in  nature  and  degree  to  that  hinding  the  conscientious 
pers07i  to  obey  the  laws  of  his  country. 

[From  **  Le  Droit  Public  International  Maritime,"  par  Carlos  Testa  (Portuguese),  trans- 
lated by  H.  Boutiron,  1886,  Part  I,  Chap.  1,  pages  46  et  seq.'] 

Force  may  constitute,  in  physical  matters,  the  superiority  of  one  in- 
dividual over  another ;  but  reason  and  conscience  establish,  in-  moral 
matters,  other  means  which  are  controlled  by  the  notion  of  duty  and 
right.  It  is  the  whole  body  of  these  precepts,  which  are  just,  neces- 
sary, and  immutable,  for  every  reasoning  being,  and  graven  by  God  in 
the  human  conscience,  that  constitutes  the  natural  or  primitive  law. 
The  object  of  a  law  regulating  the  conduct  of  men  is  to  impose  moral 
obligations  or  to  authorize  certain  acts  from  which  advantages  may 
result. 

In  the.  former  case  the  law  establishes  the  duty  ;  in  the  latter  it  con- 
siders the  right.  The  natural  or  primitive  law,  when  it  designates  the 
duties  that  it  imposes,  at  once  establishes  the  correlative  duties  which 
are  its  outgrowth,  and  which  constitute  the  principles  of  natural  or 
primitive  law. 

The  science  of  natural  law  is  therefore  based  upon  the  principles  of 
that  intuitive  law  which,  while  giving  the  ability  to  practice  that  which 
is  morally  just,  establishes  the  principles  to  be  observed  in  the  relations 
between  one  individual  and  another  for  the  diiferent  hypotheses  of 
social  life. 

Duty  is  a  matter  of  precept,  while  right  is  optional ;  yet  right  and 
duty  are  essentially  correlative  ;  and  in  the  reciprocal  relations  between 
one  individual  and  another,  that  which  constitutes  a  duty  for  one, 
establishes  a  right  for  another.  The  same  is  the  case  in  the  mutual 
relations  of  collective  bodies. 

It  is  an  axiom  which  results  from  the  study  of  the  moral  nature  of 
man  that  alone  and  isolated  he  cannot  attain  his  welfare,  and  that 
sociability  is  a  condition  which  is  by  nature  necessary  to  enable  him  to 
attain  his  highest  advantage.  This  natural  cause  has  produced  the 
family,  a  social  element  which  determines  the  formation  of  nations. 

Now,  natural  law,  which  is  essentially  connected  with  human  nature, 
and  which  prescribes  certain  principles  that  are  to  control  the  recip- 
rocal relations  between  one  individual  and  another,  is  likewise  and  for 
the  same  reason  applicable  to  the  relations  existing  among  collective 
bodies  of  individuals,  which  constitute  so  many  moral  entities.  It  is, 
therefore,  the  common  law  of  association — that  is  to  say,  of  nationali- 
ties. 

This  application  of  the  precepts  of  natural  law,  whicli  obliges  nations 
to  practice  the  same  duties  that  it  prescribes  for  individuals,  consti- 
tutes the  law  of  nations,  which,  when  considered  according  to  its  origin 
(which  is  based  upon  natural  law),  is  also  called  the  primitive  or  necessary 
law  of  nations. 

Respect  for  the  law  of  nations  is  consequently  as  obligatory  among 
nations  as  is  respect  for  natural  lav.'  among  individuals. 

From  the  fact  that  the  various  civil  societies  which  form  nations  or 
states,  are  independent,  it  results  that  the  internal  laws  which  consti- 
tute the  public  law  of  some  can  not  be  extended  to  the  others — that  is  to 
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say,  the  internal  pablic  law  of  each  nation  or  state  can  not  be  regarded 
as  nn  exierDal  and  absolute  law,  to  which  others  must  submit. 

Hence  it  results  that,  in  order  to  fix  the  limits  at  which  the  law  of 
nations  stops,  it  is  absolutely  necessary  to  have  recourse  to  the  various 
elements  that  can  give  it  birth.     These  elements  are  : 

1!  The  general  principles  of  natural  law,  constituting  the  primitive 
law  which  is  the  outgrowth  of  the  presumable  consent  of  nations  ; 

2.  The  law  of  custom,  constituting  the  secondary  law  that  emanates 
from  tacit  consent ;  '^'    ' 

3.  Conventional  law,  likewise  constituting  the  secondary  law  which 
arises  from  expressed  consent. 

The  origins  of  international  law  are  therefore  three  in  number : 

1.  The  reason  and  the  conscience  of  what  is  just  and  unjust,  independent 
of  any  prescription ; 

2.  Custom  ; 

3.  Public  treaties. 

The  principles,  practices,  and  usages  of  the  law  of  nations,  in  accord- 
ance with  these  limits,  regulate  the  conduct  of  nations^  and  it  is  for  this 
reason  that  in  their  generality  they  constitute  international  law. 

Conventional  law  may  abrogate  the  law  of  custom,  but  it  loses  its 
character  as  a  law  if  it  establishes  provisions  at  variance  with  natural 
law.  ,^  ^ 

Although  in  the  philosophical  order  natural  law  occupies  the  first 
place,  yet  in  the  practical  order  of  external  relations,  when  questions 
are  to  be  decided  or  negotiations  conducted,  its  rank  is  no  longer  the 
same ;  in  these  cases  the  obligations  contracted  in  the  name  of  conven- 
tional law,  in  virtue  of  existing  treaties,  are  considered  in  the  first 
place.  If  such  treaties  are  lacking,  the  law  of  custom  establishes  the 
rule ;  and  when  there  are  neither  treaties  to  invoke  nor  customs  to  fol- 
low, it  is  usual  to  proceed  in  accordance  with  what  reason  establishes 
as  just,  and  with  the  simple  principle  of  natural  law. 

When  external  public  law  derives  its  origin  from  the  law  of  conven- 
tion and  custom,  it  constitutes  what  publicists  designate  as  positive  or 
secondary  international  law  ;  when  it  is  derived  merely  from  the  prin- 
ciples of  natural  law,  it  is  called  the  primitive  law  of  nations. 

[From  Burlamaqiii  "  The  Principles  of  lyfatural  and  Politic  Law."     Translated  by  Nugent, 

1823,  Part  II,  Chap.  6,  pages  135,  136.] 

IV.  All  societies  are  formed  by  the  concurrence  or  union  of  the  wills 
of  several  persons  with  a  view  of  acquiring  some  advantage.  Hence 
it  is  that  societies  are  considered  as  bodies,  and  receive  the  appellation 
of  moral  persons.     *     *     * 

V.  This  being  supposed,  the  establishment  of  states  introduces  a 
kind  of  society  amongst  them,  similar  to  that  which  is  naturally  between 
men ;  and  the  same  reasons  which  induce  men  to  maintain  union  among 
themselves,  ought  likewise  to  engage  nations  or  their  sovereigns  to  keep 
up  a  good  understanding  with  one  another. 

It  is  necessary,  therefore,  there  should  be  some  law  among  nations  to 
serve  as  a  rule  for  mutual  commerce.  Now  this  law  can  be  nothing 
else  but  the  law  of  nature  itself,  which  is  then  distinguished  by  the 
name  of  the  law  of  nations.  Natural  law,  says  Hobbes,  very  justly 
(De  Cive,  cap.  14,  sec.  4),  is  divided  into  the  natural  law  of  man  and  the 
natural  law  of  states;  and  the  latter  is  what  we  call  law  of  nations. 
Thus  natural  law  and  the  law  of  nations  are  in  reality  one  and  the 
same  thing,  and  differ  only  by  an  external  denomination.  We  must 
therefore  say  that  the  law  of  nations,  properly  so  called,  and  considered 
as    a    law  proceeding  from  a    superior,   is  nothing  else  .  but    the.  .Iftw.Qf 
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nature  itself,  not  applied  to  men,  considered  simply  as  sucli,  but  to  natioas, 
States,  or  their  chiefs,  in  the  relations  they  have  together,  and  the 
several  interests  they  have  to  manage  between  each  other. 

YI.  There  is  no  room  to  question  the  reality  and  certainty  of  such  a 
law  of  nations  obligatory  of  its  own  nature,  and  to  which  nations,  or  the 
sovereigns  that  rule  them,  ought  to  submit.  For  if  God  by  means  of 
right  reason  imposes  certain  duties  between  individuals,  it  is  evident  he 
is  likewise  willing  that  nations,  which  are  only  human  societies,  should 
observe  the  same  duties  between  themselves.      (See  ch,  v,  sec.  8.) 

w  ^  vK  •jF  •jF  tt 

Sec.  IX.  *  *  *  There  is  certainly  an  universal,  necessary,  and 
self-obligatory  law  of  nations,  which  differs  in  nothing  from  the  law  of 
nature,  and  is  consequently  immutable,  insomuch  that  the  people  or 
sovereigns  can  not  dispense  with  it,  even  by  common  consent,  without 
transgressing  their  duty.  There  is,  besides,  another  law  of  nations 
which  we  may  call  arbitrary  and  free,  as  founded  only  on  an  express 
or  tacit  convention,  the  effect  of  which  is  not  of  itself  universal,  being 
obligatory  only  in  regard  to  those  who  have  voluntarily  submitted 
thereto,  and  only  so  long  as  they  please,  because  they  are  always  at 
liberty  to  change  or  repeal  it.  To  this  we  must  likewise  add  that  the 
whole  force  of  this  sort  of  law  of  nations  ultimately  depends  on  the 
law  of  nature,  which  commands  us  to  be  true  to  our  engagements. 
Whatever  really  belongs  to  the  law  of  nations  may  be  reduced  to  one 
or  other  of  these  two  species ;  and  the  use  of  this  distinction  will  easily 
appear  by  applying  it  to  particular  questions  which  relate  either  to 
war,  for  example,  to  ambassadors,  or  to  public  treaties,  and  to  the  deciding 
of  disputes  which  sometimes  arise  concerning  these  matters  between 
sovereigns. 

Sec.  X.  It  is  a  point  of  importance  to  attend  to  the  origin  and  nature 
of  the  law  of  nations,  such  as  we  have  now  explained  them.  For,  be- 
sides that  it  is  alwaye  advantageous  to  form  just  ideas  of  things,  this 
is  still  more  necessary  in  matter  of  practice  and  morality.  It  is  owing 
perhaps  to  our  distinguishing  the  law  of  nations  from  natural  law,  that 
we  have  insensibly  accustomed  ourselves  to  form  quite  a  different  judg- 
ment between  the  actions  of  sovereigns  and  those  of  private  people. 
Nothing  is  more  usual  than  to  see  men  condemned  in  common  for  things 
which  we  praise,  or  at  least  excuse  in  the  persons  of  princes.  And  yet 
it  is  certain  as  we  have  already  shown,  that  the  maxims  of  the  law  of 
nations  have  an  equal  authority  with  those  of  the  law  of  nature,  and  are 
equally  respectable  and  sacred,  because  they  have  God  alike  for  their 
author.  In  short,  there  is  only  one  sole  and  the  same  rule  of  justice 
for  all  mankind.  Princes  who  infringe  the  law  of  nations  commit  as 
great  a  crime  as  private  people  who  violate  the  law  of  nature  ;  and  if 
there  be  any  difference  in  the  two  cases,  it  must  be  charged  to  the 
prince's  account,  whose  unjust  actions  are  always  attended  with  more 
dreadful  consequences  than  those  of  private  people. 

Other  citations  might  be  added  almost  indefinitely.  The  following 
references  may  be  added  : 

F.  de  Martens,  Int.  Law,  Paris,  1883,  Vol.  I,  pages  19,  20 ;  Li.  R.  P. 
Tuparelli  d'Azeglio,  de  la  Compagnie  de  Jesus,  Traduit  de  I'ltalien, 
deux  ed.  tome  ii,  ch.  2;  Grotius  De  Jure,  Belli  ac  Pacis,  Proleg;  Heff- 
ter.  Int.  Law  of  Europe,  page  2;  Bluntschli,  Le  Droit  Int.  Codifie, 
pages  I,  2 ;  Pasquale  Fiore,  book  1,  ch.  1 ;  Ahrens,  Course  of  Natural 
Law  and  The  Philosophy  of  Law,  Vol.  it,  book  iii,  ch.  1 ;  M.  G.  Masse, 
Commercial  Law  in  its  Relations  to  the  law  of  Nations,  etc.,  Paris, 
1874,  book  I,  Lib.  ii,  ch.  1,  page  33;  Louis  Renault,  Introduction  a 
I'Etude  du  Droit  International,  Paris,  1879,  pages  13,  14. 
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SECOND. 

THE  AOaXJISITION  BY  RUSSIA  OF  JURISDICTIONAL  OR  OTHER 
RIGHTS  OVER  BERING  SEA  AND  THE  TRANSFER  THEREOF  TO 
THE   UNITED    STATES. 

The  first  four  questions  submitted  to  the  High  Tribunal  by  the  Treaty 
are  these : 

1.  What  exclusive  jurisdiction  in  the  sea  now  known  as  the  Behring's 
Sea,  and  what  exclusive  rights  in  the  seal  fisheries  therein,  did  Russia 
assert  and  exercise  prior  and  up  to  the  time  of  the  cession  of  Alaska  to 
the  United  States  ? 

2.  How  far  were  these  claims  of  jurisdiction  as  to  the  seal  fisheries 
recognized  and  conceded  by  Great  Britain  ? 

3.  Was  the  body  of  water  now  known  as  the  Behrfng  Sea  included  in 
the  phrase  '  Pacific  Ocean,'  as  used  in  the  treaty  of  1825  between  Great 
Britain  and  Russia ;  and  what  rights,  if  any,  in  the  Behring  Sea  were  held 
and  exclusively  exercised  by  Russia  after  said  treaty  ? 

4.  Did  not  all  the  rights  of  Russia  as  to  jurisdiction,  and  as  to  the  seal 
fisheries  in  Bering  Sea  east  of  the  water  boundary  in  the  treaty  between 
the  United  States  and  Russia  of  the  30th  of  March,  1867,  pass  unimpaired 
to  the  United  States  under  that  treaty  ? 

The  learned  Arbitrators  may  have  themselves  had  occasion  to  ob- 
serve, and,  if  not,  it  will  at  an  early  stage  in  the  discussion  of  this  con- 
troversy become  manifest  to  them,  that  in  the  consideration  by  writers 
upon  international  law  and  by  learned  judges  administering  that  law, 
of  the  authority  which  nations  may  exercise  upon  the  high  seas,  two 
subjects,  essentially  distinct,  have  been  habitually  confounded,  and 
have  not,  even  at  this  day,  been  clearly  separated  and  defined.  One 
is  the  exercise  of  the  sovereign  right  of  making  laws  operative  upon 
the  high,  seas  and  binding  as  well  upon  foreigners  as  citizens,  which 
right  must  necessarily  be  limited  by  some  definite  boundary  line.  The 
other  is  the  protection  afforded  by  a  nation  to  its  property  and  other 
rights  by  reasonable  and  necessary  acts  of  power  against  the  citizens 
of  other  nations  whenever  it  may  be  necessary  on  the  high  seas  with- 
out regard  to  any  boundary  line.  Much  of  this  confusion  has  arisen 
and  been  fostered  by  the  lack  of  precision  in  the  meaning  of  words. 
The  term  "jurisdiction  "  has  from  the  first  been  indifferently  employed 
to  denote  both  things.  It  has  thus  become  a  word  of  ambiguous 
import. 
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These  two  subjects  may  appear  to  have  been  to  some  extent  confounded, 
or  blended,  in  the  minds  of  the  negotiators  of  the  treaty,  for  the  four 
questions  now  about  to  be  considered  appear,  at  first  view,  to  embrace 
both.  The  Tribunal  is  called  upon  to  determine,  on  the  one  hand,  what 
exclusive  jurisdiction  in  Bering  Sea  Russia  has  asserted  and  exercised,  which 
may  not  unreasonably  be  viewed  as  referring  to  the  exercise  of  the  sovereign 
power  of  legislation  over  that  sea,  tantamount  to  an  extension  of  territorial 
sovereignty. 

It  is  also  called  tipon  to  determine  what  exclusive  right  in  the  "seal 
fisheries  "  in  Bering  Sea  Russia  asserted  and  exercised  prior  to  the  cession 
to  th&  United  States — a  totally  different  question — although  a  decision  of 
it,  aflBrming  the  exclusive  right,  might  carry  with  it,  as  a  consequence, 
the  right  to  protect   such   fisheries   by  a  reasonable  exercise  of  national 

power     anywhere     upon     the     seas     where     such     exercise    might     be 

necessary. 

And  yet  it  is  not  probable  that  the  negotiators,  even  if  the  two  ques- 
tions were  to  them  distinctly  in  view,  really  intended  to  assign  a  distinct 
and  separate  importance  to  the  fiy-st.  The  real  controversy  was  upon  the 
second,  and  the  first  was  intended  to  be  included,  only  so  far  as  ifc  might 
have  a  bearing  upon  the  second.  This  is  quite  manifest  from  the 
circumstance  that  in  neither  of  the  four  questions  is  the  first  of  the  two 
rights  or  claims  stated  alone  and  apart  from  the  other ;  and  still  more 
from  the  language  of  the  second  question,  which  clearly  implies  that  the 
claim  of  a  right  to  exercise  authority  on  the  sea  in  defense  of  a  property 
interest  is  the  one  principally  intended  to  be  submitted.  The  language 
is  as  follows  :  "  How  far  were  these  claims  of  jurisdiction  as  to  the  seal 
fisheries  recognized  and  conceded  by  Great  Britain."  This  language 
clearly  shows  that  the  Russian  claims  of  exclusive  jurisdiction  designed 
to  be  submitted  to  the  Tribunal  were  such  only  as  asserted  a  right 
to  protect  the  sealing  interest  of  Russia  by  action  upon  Bering  Sea. 
And  there  is  nothing  in  the  diplomatic  correspondence  which  led  up 
to  the  treaty  disclosing  any  assertion  on  the  part  of  the  United  States 
to  the  effect  that  Russia  had  ever  gained  any  right  of  exclusive 
legislation  over  that  sea.  On  the  contrary,  such  assertion  had  been 
emphatically  disclaimed. 

It  is  by  no  means  intended  in  what  has  been  said  that  the  question 
what  authority  on  Bering  Sea,  or,  to  use  the  ambiguous  word,  what 
"jurisdiction"  in  Bering  Sea,  Russia  had  asserted  and  exercised  in 
relation  to  her  sealinsr  interests,  is  unimportant.     That  question,  althouffh 
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in  no  sense  a  vital  one,  lias  a  material  bearing,  and  was  designed  to  be 
embraced  bj  the  arbitration.  The  question  whether  property  rights  and 
interests  exist,  is  one  thing ;  the  question  what  the  nation  to  which  they 
belong  may,  short  of  an  exercise  of  the  sovereign  power  of  exclusive  legis- 
lation, do  by  way  of  protecting  them,  is  another ;  and  both  are  by  the 
treaty  submitted  to  the  Tribunal.  Should  it  appear  that  Russia  had  for 
nearly  a  century  actually  asserted  and  exercised  an  authority  in  Bering 
Sea  for  the  purpose  of  protecting  her  sealing  interests,  and  that  Great 
Britain  had  never  resisted  or  disputed  it,  it  would  be  quite  too  late  for  her 
now  to  draw  the  reasonableness  of  it  into  question. 

A  studied  effort  is  made  in  the  Case  of  Great  Britain  to  make  it 
appear  that  the  United  States  have  shifted  their  ground  from  time  to 
time  in  relation  to  the  subject  of  this  controversy,  by  first  asserting 
that  Bering  Sea  was  tnare  clausum ;  then  by  setting  up  an  exclusive 
jurisdiction  over  an  area  with  a  radius  of  100  miles  around  the  Pribilof 
Islands ;  and,  lastly,  by  abandoning  both  those  positions,  and  asserting  a 
property  interest  in  the  herds  of  seals.  This  -appears  from  the  deliberate 
statement  which  closes  the  Seventh  Chapter  of  the  Case  of  Great  Britain, 
as  follows : 

The  facts  stated  in  this  chapter  show  : 

That  the  original  ground  upon  which  the  vessels  seized  in  1886  and 
1887  were  condemned,  was  that  Bering  Sea  was  a  nnare  clausum,  an 
inland  sea,  and  as  such  had  been  conveyed,  in  part,  by  Russia  to  the 
United  States. 

That  this  ground  was  subsequently  entirely  abandoned,  but  a  claim  was 
then  made  to  exclusive  jurisdiction  over  100  miles  from  the  coast-line  of 
the  United  States'  territory. 

'That  subsequently  a  further  claim  has  been  set  up  to  the  effect  that  the 
United  States  have  a  property  in  and  a  right  of  protection  over  fur-seals 
in  nonterritorial  waters. 

It  will  be  necessary,  in  order  to  expose  the  error  of  this  statement,  to 
briefly  review  the  several  stages  of  the  controversy,  and  draw  attention  to 
the  grounds  upon  which  the  Government  of  the  United  States  has  taken 
its  positions. 

It  was  in  September,  1886,  that  the  attention  of  that  Government  was 
first  called  by  Sir  L.  S.  Sackville-West,  Her  Majesty's  minister  at  Wash- 
ington, to  a  reported  seizure  in  Bering  Sea  of  three  British  sealing  vessels 
by  a  United  States  cruiser.  Information  only  respecting  the  affair  was 
at  first  asked  for,  and  considerable  delay  occurred  in  procuring  it ;  but, 
prior  to  September,  1887,  copies  of  the  records  from  the  United  States 
District    Court   of     Alaska   of  the   seizure    and    condemnation   of  these 

vessels  had   been   furnished   to   the    British  Government.      It   appeared 
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from  these  that  the  seizures  were  made  in  Bering  Sea  at  a  greater  distance 
than  three  miles  from  the  land ;  and  thereupon  Lord  Salisbury,  apparently 
assuming  that  the  statutes  of  the  United  States  which  authorized  the 
seizures,  were  based  upon  some  supposed  jurisdiction  over  Bering  Sea 
acquired  from  Russia,  addressed  a  note  to  Sir  L.  S.  Sackville-West,  in 
which  he  called  attention  to  the  Russian  ukase  of  1821,  which  asserted 
a  peculiar  right  in  that  sea,  the  objections  of  the  United  States  and 
Great  Britain  to  that  assertion,  and  the  treaties  between  those  two 
nations,  respectively,  and  Russia  of  1824  and  1825,  and  insisted  that 
these  documents  furnished  evidence  conclusively  showing  that  the  seizures 
were  unlawful.' 

The  United  States  Government  did  not  then  reply  to  the  point  thus 
raised  ;  but  its  first  attitude  in  relation  to  the  matter  was  to  suggest,  by 
notes  addressed  to  the  different  maritime  nations,  that  a  peculiar  property 
interest  was  involved,  which  might  justify  the  United  States  Government 
in  exercising  an  exceptional  marine  jurisdiction  ;  but  that  inasmnch  as  the 
race  of  fur-seals  was  of  great  importance  to  commerce  and  to  mankind, 
it  seemed  the  part  of  wisdom  for  the  nations  to  consider  whether  some 
concurrent  measures  might  not  be  agreed  to  which  would,  at  the  same 
time,  preserve  the  seals  and  dispose  of  the  cause  of  possible  controversy.^ 
The  first  attitude,  therefore,  taken  by  the  United  States  was  the  suggestion 
of  a  property  interest^  and  of  an  exceptional  maritime  right  to  protect  it  by 
preventing  the  destruction  of  the  seals  ;  but  that  all  nations  ought  to  unite 
in  measures  which  would  preserve  them,  and  thus  avoid  occasioa  for  con- 
troversy concerning  the  right. 

On  the  22d  of  January,  1890,  Mr.  Blaine,  who  had  succeeded  Mr. 
Bayard  as  Secretary  of  State,  had  occasion  to  make  answer,  in  a  note 
to  Sir  Julian  Pauncefote,  to  further  complaints  on  the  part  of  the 
British  Government  concerning  the  course  of  the  United  States 
cruisers  in  intercepting  Canadian  vessels  while  engaged  in  taking  fur- 
seals  in  the  waters  of  Bering  Sea.  In  the  outset  of  his  communication 
Mr.  Blaine  begins  by  pointing  out  that  it  is  unnecessary  to  discuss  any 
question  of  exclusive  jurisdiction  in  the  United  States  over  the  waters 
of  that  sea,  because  there  were  other  grounds  upon  which  the  course  of 
the  United  States  was,  in  his  opinion,  fully  justified.  He  thus  expresses 
himself : 

In  the  opinion  of  the  President,  the  Canadian  vessels  arrested  and 
detained  in  the  Behring  Sea  were  engaged  in  a  pursuit  that  was  in  itself 

^  Ca8e  of  the  United  States,  Appendix,  Vol.  I,  p.  162. 
"  Case  of  the  United  States,  Appendix,  Yol.  I,  p.  168. 
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contra  honos  mores,  a  pursuit  which  of  necessity  involves  a  serious  and  per- 
manent injury  to  the  rights  of  the  Government  and  people  of  the  United 
States,  To  establish  this  ground  it  is  not  necessary  to  argue  the  question 
of  the  extent  and  nature  of  the  sovereignty  of  this  Government  over 
the  waters  of  the  Behring  Sea ;  it  is  not  necessary  to  explain,  certainly 
not  to  define,  the  powers  and  privileges  ceded  by  His  Imperial  Majesty 
the  Emperor  of  Russia  in  the  treaty  by  which  the  Alaskan  terri- 
tory was  transferred  to  the  United  States.  The  weighty  considerations 
growing  out  of  the  acquisition  of  that  territor}^,  with  all  the  rights 
on  land  and  sea  inseparably  connected  therewith,  may  be  safely  left 
out  of  view,  while  the  grounds  are  set  forth  upon  which  this  Govern- 
ment rests  its  justification  for  the  action  complained  of  by  Her  Majesty's 
Government. 

Mr.  Blaine  then  proceeds  to  point  out  that  long  before  the  acquisition 
of  Alaska  by  the  United  States  the  fur-seal  industry  had  been  estab- 
lished by  Russia  upon  the  Pribilof  Islands,  and  that  while  she  had 
control  over  them,  her  possession  and  enjoyment  thereof  were  in  no  way 
disturbed  by  other  nations ;  that  the  United  States,  since  the  cession 
of  1867,  had  continued  to  carry  on  the  industry,  cherishing  the  herd  of 
fur-seals  on  those  islands,  and  enjoying  the  advantage  thereof ;  that  in  the 
year  1886,  vessels,  mostly  Canadian,  were  fitted  oat  for  the  purpose 
of  taking  seals  in  the  open  sea,  and  that  the  number  of  vessels  engaged 
in  the  work  had  continually  increased  ;  that  they  engaged  in  an 
indiscriminate  slaughter  of  the  seals,  very  injurious  to  the  industry 
prosecuted  by  the  United  States,  and  threatening  the  extermination, 
substantially,  of  the  species.  He  insisted  that  the  ground  upon  which  Her 
Majesty's  Government  was  disposed  to  defend  these  Canadian  vessels,  viz., 
that  their  acts  of  destruction  were  committed  at  a  distance  of  more  than 
three  miles  from  the  shore  line,  was  wholly  insufficient ;  that  to 
exterminate  an  animal  useful  to  mankind  was  in  itself  in  a  high  degree 
immoral,  besides  being  injurious  to  the  interests  of  the  United  States  ; 
that  the  "  law  of  the  sea  is  not  lawlessness,"  and  that  the  liberty  which  it 
confers  could  not  be  "  perverted  to  justify  acts  which  are  immoral  in 
themselves,  and  which  inevitably  tend  to  results  against  the  interests  and 
ao^ainst  the  welfare  of  mankind." 

It  is,  therefore,  entirely  clear  that  Mr.  Blaine  improved  the  first  occasion 
upon  which  he  was  called  upon  to  refer  to  the  subject,  to  place  the  claims 
of  the  United  States  distinctly  on  the  ground  of  a  property  interest,  which 
could  not  be  interfered  with  by  other  nations  upon  the  high  seas,  by 
practices  which  in  themselves  were  essentially  immoral  and  contrary  to  the 
law  of  nature.^ 

^  Mr.  Blaine  to  Sir  Julian  Pauncefote,  Case  of  the  United  States,  Appendix,  Vol.  I, 
p.  200. 
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This  correspondence  was  followed  by  further  diplomatic  communications 
looking  to  the  establishment  of  regulations  designed  to  restrict  pelagic 
sealing ;  and  on  the  22d  of  May,  1890,  the  Marquis  of  Salisbury  addressed 
a  note  to  Sir  Julian  Pauncefote,  in  the  nature  of  an  answer  to  the  note 
last  above  mentioned  from  Mr.  Blaine,  and  it  appears  from  this,  very 
clearly,  that  he  did  not  misunderstand  the  positions  taken  by  Mr.  Blaine. 
He  thus  expresses  himself  : 

Mr.  Blaine's  note  defends  the  acts  complained  of  by  Her  Majesty's 
Grovernment  on  the  following  ground  : 

1.  That  "  the  Canadian  vessels  arrested  and  detained  in  the  Beliring  Sea 
were  engaged  in  a  pursuit  that  is  in  itself  contra  honos  mores — a  pursuit 
which  of  necessity  involves  a  serious  and  perm^anent  injury  to  the  rights  of 
the  Grovernment  and  people  of  the  United  States." 

2.  That  the  fisheries  had  been  in  the  undisturbed  possession  and  under 
the  exclusive  control  of  Russia  from  their  discovery  until  the  cession  of 
Alaska  to  the  United  States  in  1867,  and  that  from  this  date  onwards  until 
1886  they  had  also  remained  in  the  undisturbed  possession  of  the  United 
States  Government, 

3.  That  it  is  a  fact  now  held  beyond  denial  or  doubt  that  the  taking  of 
seals  in  the  open  sea  rapidly  leads  to  the  extinction  of  the  species,  and  that 
therefore  nations  not  possessing  the  territory  upon  which  seals  can  increase 
their  numbers  by  natural  growth  should  refrain  from  the  slaughter  of  them 
in  the  open  sea. 

Lord  Salisbury,  in  this  note,  insists  that  whatever  may  be  the  value  of 
the  industry  to  the  United  States,  they  would  not  be  authorized  in 
preventing  by  force  the  practice  of  pelagic  sealing ;  but  he  does  not  choose 
to  enter  into  any  discussion  of  the  question  whether  the  indiscriminate 
slaughter  of  seals  manifestly  tending  to  the  extermination  of  the  species 
could  be  justified.  His  lordship,  however,  in  answer  to  the  alleged 
exclusive  monopoly  of  Russia  in  the  fur-seal  industry,  referred  to  the 
Russian  ukase  of  1821,  as  if  Mr.  Blaine  had  insisted  upon  claims  similar  to 
those  advanced  in  that  document,  and  quoted  some  language  from  a 
communication  of  Mr.  John  Quincy  Adams,  when  Secretary  of  State,  to 
the  United  States  minister  in  Russia,  contesting  the  pretension  set  up  in 
the  ukase. ^ 

Meanwhile  further  diplomatic  communications  were  taking  place  in 
relation  to  the  establishment  of  restrictions  designed  to  limit  the  practice  of 
pelagic  sealing  and  prevent,  in  some  measure  at  least,  its  destructive 
operation ;  and  it  would  seem  that  these  efforts  had  been  nearly  successful, 
and  would  have  been  entirely  consummated,  but  for  objections  interposed 
on  the  part  of  Canada.^ 

^  Case  of  the  United  States,  Appendix,  Vol.  I,  p.  207. 

2  Case  of  the  United  States,  Appendix,  Vol.  I,  pp.  212-224. 
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On  the  30th  of  June,  1890,  Mr.  Blaine  addressed  a  note  to  Sir  Julian 
Pauncefote  in  which  he  referred  to  Lord  Salisbury's  note,  above  mentioned, 
of  May  22,  and  especially  to  the  passage  quoted  in  it  from  the  communica- 
tion of  Mr.  John  Quincy  Adams  to  the  American  minister  in  Russia,  in 
which  the  pretensions  advanced  by  Russia  in  the  ukase  of  182  L  were 
resisted.  He  endeavored,  in  an  argument  of  some  length,  to  show  tha*i 
the  claim  set  up  by  Russia  in  1821  to  a  peculiar  jurisdiction  had  not  been 
surrendered  by  the  treaties  of  1824  and  1825  with  the  United  States  and 
Great  Britain,  respectively,  so  far  as  related  to  Bering  Sea,  and  had  not 
been  otherwise  abandoned.  He  insisted  that  the  ukase  of  1821,  while 
not  designed  to  declare  the  Bering  Sea  to  be  mare  clausum,  assumed  to 
exclude,  for  certain  purposes  at  least,  other  nations  from  a  space  on  the 
high  seas  to  the  distance  of  100  miles  from  the  shore,  and  that 
this  pretension  on  the  part  of  Russia  had  never  been  surrendered  or 
abandoned,  and  had  been,  in  substance,  acquiesced  in  by  other  nations,  and 
in  particular  by  Great  Britain.' 

The  views  thus  expressed  by  Mr.  Blaine,  which  were  really  not  essential 
to  the  main  controversy,  and  were  drawn  from  him  by  the  reference 
vrhich  Lord  Salisbury  had  made  to  the  Russian  ukase  of  1821,  and  the 
subsequent  protests,  negotiations,  and  treaties  between  Russia  and  the 
United  States  and  Great  Britain,  respectively,  were  responded  to  in  a 
note  from  Lord  Salisbury  to  Sir  Julian  Pauncefote  of  August  2,  1890.^ 
In  this  note  his  lordship  considered  the  subject  at  much  length,  and 
argued  that,  on  general  principles  of  international  law,  no  nation  can 
rightfully  claim  jurisdiction  at  sea  beyond  a  marine  league  from  ttie 
coast.  This  general  principle,  so  far  as  it  is  one,  had  never  been  denied 
by  Mr.  Blaine,  his  position  being  that  there  might  be,  and  in  some  instances 
were,  cases  which  called  for  exceptions  from  the  operation  of  the 
general  rule,  so  far,  at  least,  as  to  give  a  nation  a  right  to  exclude,  for 
certain  purposes,  foreign  vessels  from  a  belt  of  the  sea  much  wider  than 
three  miles. 

On  the  17th  of  December,  1890,  Mr.  Blaine,  in  a  note  to  Sir  Julian 
Pauncefote,^  referred  to  the  note  of  Lord  Salisbury,  last  mentioned,  and 
reasserted  his  posirion.  The  controversy  respecting  the  claims  of  Russia 
now  became,  substantially,  whether,  in  the  treaties  of  1824  and 
1825     between    the    United     States    and    Great     Britain,    respectively, 

^  Case  of  the  United  States,  Appendix,  Yol.  I,  p.  224. 
^  Case  of  the  United  States,  Appendix,  Vol.  I,  p.  242. 
^  Case  of  the  United  States,  Appendix,  Vol.  I,  p.  263. 
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the  term  "  Pacific  Ocean,"  as  used  in  the  treaties,  was  intended  to  include 
the  body  of  water  now  known  as  Bering  Sea.  If  it  were  true,  as  Lord  Salis- 
bury contended,  that  Bering  Sea  was  thus  included,  then  it  would  follow  that 
the  pretensions  made  by  Russia  in  the  ukase  of  1821,  so  far  as  they  were 
surrendered  by  the  treaties  above  referred  to,  were  surrendered  as  well  in 
respect  to  Bering  Sea  as  in  respect  to  the  Pacific  Ocean  south  of  that  sea. 
If,  on  the  other  hand,  as  Mr.  Blaine  contended,  Bering  Sea  was  not  intended 
to  be  embraced  by  the  term  "  Pacific  Ocean,"  it  woald  follow  that  the 
assertions  of  jurisdiction  in  Bering  Sea  made  by  the  ukase  of  1821  had 
received  a  very  large  measure  of  acquiescence  both  from  Great  Britain  and 
the  United  States. 

But,  in  the  opinion  of  the  undersigned,  the  point,  though  not  wholly 
irrelevant,  is,  comparatively  speaking,  unimportant.  It  was  never  put 
forward  by  the  United  States  as  the  sole  ground,  or  as  the  principal 
ground,  upon  which  that  Government  rested  its  claims.  Notwithstand- 
ing the  large  space  devoted  to  it  in  the  diplomatic  discussions,  it  came 
in  incidentally  only.  It  is  not  at  all  improbable  that  Lord  Salisbury 
preferred  to  draw  the  discussion  as  much  as  possible  away  from  the 
question  of  property  interests,  and  away  from  the  charge  that  pelagic 
sealing  was  a  practice  which  threatened  a  useful  race  of  animals  with 
extermination,  and  was  wholly  destitute  of  support  upon  any  grounds  of 
reason.  It  may  be  true  also  that  Mr.  Blaine  in  some  measure  magnified 
the  effect  which  might  flow  from  the  pretensions  made  by  Russia  in  the 
ukase  of  1821,  so  far  as  they  were  acquiesced  in  by  Great  Britain  and  the 
United  States. 

But  what  is  absolutely  certain  is  that  the  original  attitude  taken  by  the 
United  States,  as  already  mentioned,  followed  up  and  reasserted  in  more 
than  one  diplomatic  communication,  was  never,  at  anytime,  in  the  slightest 
degree  abandoned  or  changed,  and  this  is  conclusively  evidenced  by  the 
last  communication  of  Mr.  Blaine,  already  referred  to.  Near  the  close  of 
that  note^  he  says  : 

In  the  judgment  of  the  President,  nothing  of  importance  would  be 
settled  by  proving  that  Great  Britain  conceded  no  jurisdiction  to  Russia 
over  the  seal  fisheries  of  the  Bering  Sea.  It  might  as  well  bo  proved  that 
Russia  conceded  no  jurisdiction  to  England  over  the  river  Thames.  By 
doing  nothing  in  each  case,  everything  is  conceded.  In  neither  case  is 
anything  asked  of  the  other.  "  Concession,"  as  used  here,  means  simply 
acquiescence  in  the  rightfulness  of  the  title,  and  that  is  the  only  form  of 
concession  which  Russia  asked  of  Great  Britain  or  which  Great  Britain 
gave  to  Russia. 


^  Case  of  the  United  States,  Appendix,  Vol.  I,  p.  285. 
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The  second  offer  of  Lord  Salisbury  to  arbitrate,  amounts  simply  to  a 
submission  of  the  question  whether  any  country  has  a  right  to  extend 
its  jurisdiction  more  than  one  marine  league  from  the  shore.  No  one 
disputes  that,  as  a  rule  ;  but  the  question  is,  whether  there  may  not  be 
exceptions  whose  enforcement  does  not  interfere  with  those  highways  of 
commerce  which  the  necessities  and  usage  of  the  world  have  marked 
out.     *     *     * 

The  repeated  assertions  that  the  Government  of  the  United  States 
demands  that  the  Bering  Sea  be  pronounced  mare  clausum,  are  without 
foundation.  The  Government  has  never  claimed  it  and  never  desired 
it.  It  expressly  disavows  it.  At  the  same  time  the  United  States  does 
not  lack  abundant  authority,  according  to  the  ablest  exponents  of  inter- 
national law,  for  holding  a  small  section  of  the  Bering  Sea  for  the 
protection  of  the  fur-seals.  Controlling  a  comparatively  restricted  area 
of  water  for  that  one  specific  purpose  is  by  no  means  the  equivalent  of 
declaring  the  sea,  or  any  part  thereof,  rtiare  clausum.  Nor  is  it  by  any 
means  so  serious  an  obstruction  as  Great  Britain  assumed  to  make  in  the 
South  Atlantic,  nor  so  groundless  an  interference  with  the  common 
law  of  the  sea  as  is  maintained  by  British  authority  to-day  in  the  Indian 
Ocean.  The  President  does  not,  however,  desire  the  long  postponement 
which  an  examination  of  legal  authorities  from  Ulpian  to  Phillimore 
and  Kent  would  involve.  He  finds  his  own  view^s  well  expressed  by 
Mr.  Phelps,  our  late  minister  to  England,  when,  after  failing  to  secure 
a  just  arrangement  with  Great  Britain  touching  the  seal  fisheries,  he 
wrote  the  following  in  his  closing  communication  to  his  own  Government, 
September  12,  1888 : 

"  Much  learning  has  been  expended  upon  the  discussion  of  the  abstract 
question  of  the  right  of  m,are  clausum.  I  do  not  conceive  it  to  be  applicable 
to  the  present  case. 

"  Here  is  a  valuable  fishery  and  a  large  and,  if  properly  managed,  perma- 
nent industry,  the  property  of  the  nation  on  whose  shores  it  is  carried  on. 
It  is  proposed  by  the  colony  of  a  foreign  nation,  in  defiance  of  the  joint 
remonstrance  of  all  the  countries  interested,  to  destroy  this  business  by 
the  indiscriminate  slaughter  and  extermination  of  the  animals  in  question, 
in  the  open  neighboring  sea,  during  the  period  of  gestation,  when  the 
common  dictates  of  humanity  ought  to  protect  them,  were  there  no 
interest  at  all  involved.  And  it  is  suggested  that  we  are  prevented  from 
defending  ourselves  against  such  depredations  because  the  sea  at  a  certain 
distance  from  the  coast  is  free. 

"  The  same  line  of  argument  would  take  under  its  protection  piracy 
and  the  slave  trade  when  prosecuted  in  the  open  sea,  or  would  justify 
one  nation  in  destroying  the  commerce  of  another  by  placing  dangerous 
obstructions  and  derelicts  in  the  open  sea  near  its  coasts.  There  are 
many  things  that  can  not  be  allowed  to  be  done  on  the  open  sea  with 
impunity,  and  against  which  every  sea  is  mare  clausum. ;  and  the  right  of 
self-defense  as  to  person  and  property  prevails  there  as  fully  as  elsewhere. 
If  the  fish  upon  Canadian  coasts  could  be  destroyed  by  scattering  poison 
in  the  open  sea  adjacent,  with  some  small  profit  to  those  engaged  in  it, 
would  Canada,  upon  the  jast  principles  of  international  law,  be  held 
defenseless  in  such  a  case  ?  Yet  that  process  would  be  no  more  destructive, 
inhuman,  and  wanton  than  this. 

"  If  precedents  are  wanting  for  a  defense  so  necessary  and  so  proper, 
it  is  because  precedents  for  such  a  course  of  conduct  are  likewise  un- 
known. The  best  international  law  has  arisen  from  precedents  that  have 
been  established  when  the  just  occasion  for  them  arose,  undeterred  by  the 
discussion  of  abstract  and  inadequate  rules." 
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The  design  of  the  foregoing  review  of  the  principal  points  made  in 
the  diplomatic  discussions  which  preceded  the  Treaty  under  which  this 
Tribunal  was  constituted  has  been  to  show  that  the  main  grounds  upon 
which,  from  first  to  last,  the  claims  of  the  United  States  were  based 
were  the  property  and  industrial  interests  of  that  nation;  and  that  the 
purpose  of  Mr.  Blaine,  in  taking  up  the  discussion  tendered  by  Lord 
Salisbury  in  relation  to  the  ukase  of  1821  and  the  subsequent  treaties 
of  1824  and  1825,  was  simply  to  point  out  that  the  assertions  by  Russia 
of  exceptional  authority  over  certain  portions  of  the  high  seas  were, 
so  far  as  respects  Bering  Sea,  not  only  never  abandoned  by  her,  but 
were  practically  conceded  and  acquiesced  in  by  Great  Britain,  and 
that,  consequently,  the  United  States  could  assert  against  Great  Brit- 
ain a  right  to  protect  their  sealing  interests,  not  only  upon  general 
principles  of  international  law,  but  upon  the  additional  and  reinforc- 
ing ground  that  Russia,  in  order  to  defend  the  same  interests,  had 
asserted  and  exercised  an  exceptional  authority  over  Bering  Sea  for 
nearly  half  a  century,  with  the  acquiescence  of  Great  Britain,  and  that 
any  right  thus  acquired  had  passed  to  the  United  States  by  the  cession 
of  Alaska. 

In  the  view  of  the  undersigned,  Mr.  Blaine  was  entirely  successful 
in  establishing  his  contention  that  the  assertion  by  Russia  of  an  ex- 
ceptional authority  over  the  seas,  including  an  interdiction  of  the 
approach  of  any  foreign  vessel  within  100  miles  of  certain  designated 
shores,  while  abandoned  by  her  treaty  with  Great  Britain  in  1825  as  to 
all  the  northwest  coast  south  of  the  60th  parallel  of  north  latitude, 
was,  so  far  as  respects  Bering  Sea,  and  the  islands  thereof,  and  the  coast 
south  of  the  60th  parallel,  never  abandoned  by  her,  but  was  acquiesced 
in  by  Great  Britain.  And  if  the  undersigned  believed  the  point  to  be 
one  upon  which  any  of  the  claims  of  the  United  States  really  depended, 
they  would  deem  it  their  duty  to  again  present  the  argument  of  Mr. 
Blaine,  together  with  further  suggestions  which  would  reinforce  it. 
But  they  greatly  prefer  to  place  the  case  of  the  United  States  upon  its 
real  and  original  grounds,  which,  as  it  seems  to  them,  admit  of  no  dis- 
pute, and  not  to  rely  upon  arguments  which,  however  successful  in  their 
avowed  purposes,  are  yet,  perhaps,  to  be  deemed  somewhat  aside  from 
the  main  question.  They  prefer  to  submit  to  this  Tribunal  that  Russia 
had  for  nearly  a  century  before  the  cession  of  Alaska  established  and 
maintained  a  valuable  industry  upon  the  Pribilof  Islands,  founded 
upon  a  clear   and  indisputable  property  interest  in  the  fur-seals  which 
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make  those  islands  their  breeding  places,  an  industry  not  only  profit- 
able to  herself,  but  in  a  high  degree  useful  to  mankind ;  that  the 
United  States  since  the  cession  have,  upon  the  basis  of  the  same  property 
interest,  carefully  maintained  and  cherished  that  industry,  and  that  no 
other  nations,  or  other  men,  have  any  right  to  destroy  or  injure  it  by 
prosecuting  an  inhuman  and  destructive  warfare  upon  the  seal  in  clear 
violation  of  natural  law ;  and  that  the  United  States  have  full  and  per- 
fect right,  under  the  law  of  nations,  to  prevent  this  destructive  warfare 
by  the  reasonable  exercise  of  necessary  force  wherever  upoa  the  seas 
sach  exercise  is  necessary  to  the  protection  of  their  property  and  indus- 
try. The  undersigned  therefore  submit  the  question  concerning  the 
assertions  of  maritime  authority  by  Russia  and  the  acquiescence  therein 
by  Great  Britain  upon  the  argument  of  Mr.  Blaine,  contained  in  his 
notes  to  Sir  Julian  Pauncefote  of  June  30,  1890,^  and  December  17, 
1890.2 

It  is,  however,  important  that  the  real  nature  of  these'  assertions 
should  not  be  misunderstood.  The  words  "exclusive  jurisdiction  in 
Bering  Sea "  are  used  in  the  questions  formulated  in  the  treaty  by 
way  of  description  of  the  claims  of  Russia,  and  the  same,  or  similar,  lan- 
guage will  be  found  in  various  places  in  the  diplomatic  argument  to 
have  been  employed  in  a  like  sense.  From  this  it  might  be  thought 
that  what  Russia  was  supposed  to  have  asserted,  and  what  the  United 
States  claimed  as  a  right  derived  from  her,  was  a  sovereign  jurisdiction 
over  some  part  of  Bering  Sea,  making  it  a  [part  of  their  territory  and 
subject  to  their  laws.  This  would  be  entirely  erroneous.  Russia  never 
put  forward  any  such  pretension.  Her  claims  were  that  certain  shores 
and  islands  on  the  Northwest  coast  and  in  the  Pacific  Ocean  and  Ber- 
ing Sea  were  part  of  her  territory,  acquired  by  discovery  and  occupa- 
tion, upon  which  she  had  colonial  establishments  and  fishing  and  sealing 
industries.  She  chose,  in  accordance  with  the  policy  of  the  time, 
to  confine  the  right  to  trade  with  these  colonies,  and  the  fishing  and 
fur-gathering  industries  connected  with  those  territorial  possessions,  to 
herself.  Concerning  her  right  to  do  this  there  never  was,  or  could  be, 
any  dispute.  So  far  as  her  pretensions  to  exercise  an  exceptional  maritime 
authority  were  concerned,  they  were  limited  to  such  measures  as  she 
deemed  necessary  for  the  protection  of  these  admitted  rights.  She 
did  not  claim  to  make  laws  for  the  sea.  The  particular  assertion 
of   authority  which  was  the  interesting  point  in  the  discussion  between 
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*  Case  of  the  United  States,  Appendix,  Vol.  I,  p.  224.  ^  Ibid,  p.  263. 
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Mr.  Blaine  and  Lord  Salisbury  was  the  interdiction  to  foreign  vessels 
of  an  approacli  to  the  shores  and  islands  referred  to  nearer  than 
100  miles.  This,  of  course,  was  no  assertion  of  exclusive  jurisdiction, 
or  of  jurisdiction  at  all,  in  the  strict  sense  of  that  term.  It  was 
the  assertion  of  a  right  to  protect  interests  attached  to  the  shore 
from  threats  and  danger  of  invasion.  It  was  in  no  wise  different  in 
its  nature  from  a  multitude  of  assertions  of  a  right  to  exercise  national 
authority  over  certain  parts  of  the  sea  made  by  different  nations 
before  and  since,  and  by  none  more  frequently  or  extensively  than 
by  Great  Britain.  It  was  an  assertion  of  power  essentially  the  same 
as  that  of  which  the  hovering  laws  are  instances.  The  extent  of  the 
interdiction  from  the  shore — 100  miles — might  have  been  extreme, 
although  this  is  by  no  means  certain.  A  distance  which  would  be 
excessive  in  the  case  of  a  frequented  coast,  the  pathway  of  abundant 
commerce,  might  be  entirely  reasonable  in  a  remote  and  almost  un- 
inhabited quarter  of  the  globe  to  which  there  was  little  occasion  for 
vessels  to  resort  except  for  the  purpose  of  engaging  in  prohibited  trade. 
It  must  be  remembered  that  the  interdiction  was  not  made  for  the  pur- 
pose of  preventing,  or  restricting,  pelagic  sealing.  That  pursuit  had  not 
even  been  thought  of  at  that  time.  Had  that  danger  then  threatened  the 
sealing  interests  of  Russia  a  much  more  extensive  restriction  might  justly 
have  been  imposed. 

As  already  observed  it  is  not  intended  by  the  undersigned  to  inti- 
mate that  the  question  what  authority  over  Bering  Sea  Russia  claimed 
the  right  to  exercise  and  how  far  the  claim  was  acquiesced  in  by  Great 
Britain,  has  no  importance  in  the  present  controversy;  but  to  point  out 
the  nature  of  that  claim,  and  to  indicate  its  appropriate  place  in  the 
present  discussion.  It  has  a  very  distinct  significance  as  showing  that 
assertions  on  the  part  of  Russia  of  a  right  to  defend  and  protect  her 
colonial  trade  and  local  industries  by  the  reasonable  exercise  of  force 
in  Bering  Sea  were  assented  to  by  Great  Britain  daring  the  whole  period 
of  the  Russian  occupation  of  Alaska,  and,  by  consequence,  that  the 
present  complaints  of  the  latter  against  a  similar  exercise  of  power  by 
the  United  States  are  wholly  inconsistent  with  her  former  attitude  and 
admissions. 

Again  referring  to  the  broad  distinction  between  that  power  of 
sovereign  jurisdiction  exercised  by  a  nation  over  nonterritorial  waters, 
which  consists  in  the  enactment  of  municipal  laws  designed  to  be  opera- 
tive upon  such  waters  against  the  citizens  of  other  nations,  and  the 
exercise  of  authority  and   power  over  such  waters  limited  to  the  neces- 
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sary  defense  of  its  property  and  local  interests,  tlie  undersigned  insist 
that  the  former  has  no  material  place  in  this  discussion.  Russia  never 
insisted  upon  it  so  far  as  respects  the  regions  to  which  our  attention  is 
directed,  or  the  industry  of  sealing  which  is  here  a  subject  of  discus- 
sion. The  United  States  never  have  claimed  it  and  do  not  now  claim 
it.  Themselves  a  maritime  nation,  they  assert,  as  they  always  have 
asserted,  the  freedom  of  the  seas.  But  they  suppose  it  to  be  quite  certain 
that  the  doctrine  of  the  freedom  of  the  seas  has  never  been  deemed  by 
civilized  nations  as  a  license  for  illegal  or  immoral  conduct,  or  as  in  any 
manner  inconsistent  with  the  general  and  necessary  right  of  self-defense 
above  mentioned,  which  permits  a  nation  to  protect  its  property  and 
local  interests  against  invasion  by  wrongdoers  wherever  upon  the  sea  the 
malefactors  may  be  found.  This  right  and  the  grounds  and  reasons 
upon  which  the  present  case  calls  for  an  application  of  it,  are  directly 
embraced  by  the  Fifth  Question  which  is  submitted  to  the  Tribunal,  and 
are,  in  the  opinion  of  the  undersigned,  the  proper  subjects  of  principal 
attention,  and  they  will  elsewhere,  in  the  appropriate  place,  devote 
to  them  that  deliberate  and  full  consideration  which  their  importance 
demands. 

We  may,  however,  briefly  observe  here,  that  according  to  the  best  autho- 
rities in  international  law  the  occupation  of  a  new  country  which  is  suffi- 
cient to  give  to  the  occupying  nation  a  title  to  it  depends  very  largely 
upon  the  nature  of  the  country  and  the  beneficial  uses  which  it  may  be 
made  to  subserve.  In  the  case  of  a  fruitfal  region  capable  of  supporting  a 
numerous  population,  it  might  not  be  allowable  for  a  nation  first  discover- 
ing it  to  maintain  a  claim  over  vast  areas  which  it  did  not  actually  occupy 
and  attempt  to  improve  ;  but  where  a  remote  and  desolate  region  has  been 
discovered,  yielding  only  a  single  or  few  products,  and  all  capable  of 
being  beneficially  secured  by  the  discovering  nation,  a  claim  to  these 
products  asserted  and  actually  exercised,  is  all  the  occupation  of  which 
the  region  is  susceptible  and  is  sufficient  to  confer  the  right  of  property  ; 
and  that  whatever  authority  it  may  be  reasonably  necessary  to  exercise 
upon  the  adjoining  seas  in  order  to  protect  such  interests  from  invasion 
may  properly  be  asserted.  Says  Phillimore,  who  seems  to  have  under- 
stood the  Oregon  territory  as  embracing  the  whole  northwest  coast  of 
North  America : 

A  similar  settlement  was  founded  by  the  British  and  Russian  Fur  Com- 
panies in  North  America. 

The  chief  portion  of  the  Oregon  Territory  is  valuable  solely  for  the 
fur-bearing    animals    which    it    produces.       Various    establishments    in 
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different  parts  of  this  territory  organized  a  system  for  securing  the  preser- 
vation of  these  animals,  and  exercised  for  these  purposes  a  control  over  the 
native  population.  This  was  rightly  contended  to  be  the  only  exercise  of 
proprietary  right  of  which  these  particular  regions  were  at  that  time  sus- 
ceptible, and  to  mark  that  a  beneficial  use  was  made  of  the  whole  territory 
by  the  occupants.^ 

The  first  four  questions  submitted  to  the  Tribunal  by  the  Treaty  should 
in  the  opinion  of  the  undersigned,  be  answered  as  follows  : 

First.  Russia  never  at  any  time  prior  to  the  cession  of  Alaska  to 
the  United  States  claimed  any  exclusive  jurisdictipn  in .  the  sea.  Jiow 
known  as  Bering  Sea,  beyond  what  are  commonly  termed  territorial 
waters.  She  did,  at  all  times  since  the  year  1821,  assert  and  enforce  an 
exclusive  right  in  the  "  seal  fisheries  "  in  said  sea,  and  also  asserted  and 
enforced  the  right  to  protect  her  industries  in  said  "fisheries"  and  her 
exclusive  interests  in  other  industries  established  and  maintained  by  her 
upon  the  islands  and  shores  of  said  sea,  as  well  as  her  exclusive  enjoyment 
of  her  trade  with  her  colonial  establishments  upon  said  islands  and  shores, 
by  establishing  prohibitive  regulations  interdicting  all  foreign  vessels, 
except  in  certain  specified  instances,  from  approaching  said  islands  and 
shores  nearer  than  100  miles. 

Second.  The  claims  of  Russia  above  mentioned  as  to  the  "  seal- 
fisheries  "  in  Bering  Sea  were  at  all  times,  from  the  first  assertion  thereof 
by  Russia  down  to  the  time  of  the  cession  to  the  United  States,  recognized 
and  acquiesced  in  by  Great  Britain. 

Third.  "  The  body  of  water  now  known  as  Behring  Sea  was  not 
included  in  the  phrase  '  Pacific  Ocean,'  as  used  in  the  treaty  of  1825, 
between  Great  Britain  and  Russia ;  "  and  after  that  treaty  Russia  con- 
tinued to  hold  and  to  exercise  exclusively  a  property  right  in  the  fur-seals 
resorting  to  the  Pribilof  Islands,  and  to  the  fur- sealing  and  other  indus- 
tries established  by  her  on  the  shores  and  islands  above  mentioned,  and  to 
all  trade  with  her  colonial  establishments  on  said  shores  and  islands,  with 
the  further  right  of  protecting,  by  the  exercise  of  necessary  and  reasonable 
force  over  Bering  Sea,  the  said  seals,  industries,  and  colonial  trade  from 
any  invasion  by  citizens  of  other  nations  tending  to  the  destruction  or 
injury  thereof. 

Fourth.  "  All  the  rights  of  Russia  as  to  jurisdiction  and  as  to  the  seal 
fisheries  in  Bering  Sea  east  of  the  water  boundary  in  the  treaty  between 
the  United  States  and  Russia,  of  the  30th  of  March,  1867,"  did  "pass 
unimpaired  to  the  United  States  under  that  treaty." 

James  C.  Carter. 

■   ■-   ■ ■         '»■■ ■ — — • — — 7 ■ 

^  Int.  Law,  Vol.  I,  pp.  259,  260. 
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THIRD. 

THE  PROPERTY  OF  THE  UNITED  STATES  IN  THE  ALASKAN  SEAL 
HERD  AND  THEIR  RIGHT  TO  PROTECT  THEIR  SEALING-  INTERESTS 
AND  INDUSTRY. 

I. — The    Property    of    the    United    States    in   the    Alaskan 

Seal    Herd. 

The  subject  which,  in  the  order  adopted  by  the  treaty,  is  next  to  be 
considered,  is  that  of  the  assertion  by  the  United  States  of  a  property 
interest  in  the  Alaskan  seals.  Under  this  head  there  are  two  ques- 
tions, which,  though  each  may  involve,  in  large  measure,  the  same  con- 
siderations, are  yet  in  certain  respects  so  different  as  to  make  it  neces- 
sary or  expedient  that  they  should  be  separately  discussed.  The  first 
is  whether  the  United  States  have  a  property  interest  in  the  seals 
themselves,  not  only  while  they  are  upon  the  breeding  islands,  but  also 
while  they  are  in  the  high  seas.  The  second  is  whether,  if  they  have 
not  a  clear  property  in  the  seals  themselves,  they  have  such  a  property- 
interest  in  the  industry  long  established  and  prosecuted  on  the  Pribi- 
lof  Islands  of  maintaining  and  propagating  the  herd,  and  appro- 
priating the  increase  to  themselves  for  the  purposes  of  commerce  and 
profit,  as  entitles  them  to  extend  their  protection  to  such  herd  against 
capture  while  it  is  on  the  high  seas,  and  to  require  and  receive  from 
other  nations  an  acquiescence  in  reasonable  regulations  designed  to  afford 
such  protection. 

The  material  difference  between  these  questions  will  be  perceived 
from  a  glance  at  the  consequences  which,  would  flow  from  a  determina- 
tion of  each  of  them  respectively  in  favor  of  the  claims  of  the  United 
States.  If  it  were  determined  that  the  United  States  had  the  property 
interest  which  they  assert  only  in  the  industry  established  on  the  shore, 
it  might,  with  some  show  of  reason,  be  insisted  that,  if  the  industry 
were  not  actually  established,  they  would  have  no  right  to  forbid  inter- 
ference with  the  seals  in  the  open  sea  ;  but  were  it  determined  that  the 
United  States  had  the  property  interest  which  they  assert  in  the  seals 
themselves,  it  would  follow  that  they  would  have  the  right  at  any  time 
to  take  measures  to  establish  such  an  industry,  and  to  forbid  any  inter* 
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ference  with  the  seals  which  would  tend  to  make  its  establishment  impos- 
sible or  diffioalt. 

The  proposition  which  the  undersigned  will  first  lay  down  and  endeavor 
to  maintain  is  that  the  United  States  have,  by  reason  of  the  nature  and 
habits  of  the  seals  and  their  ownership  of  the  breeding  grounds  to  which 
the  herds  resort,  and  irrespective  of  the  established  industry  above  men- 
tioned, a  property  interest  in  those  herds  as  well  while  they  are  in  the  high 
seas  as  upon  the  land. 

It  is  first  to  be  observed  that  although  the  established  doctrines  of 
municipal  law  may  be  properly  invoked  as  affording  light  and  informa- 
tion upon  the  subject,  the  question  is  not  to  be  determined  by  those 
doctrines.  Questions  respecting  property  in  lands,  or  movable  things 
which  have  a  fixed  situs  within  the  territorial  limits  of  a  nation  are, 
indeed,  to  be  determined  exclusively  by  the  municipal  law  of  that  nation ; 
but  the  municipal  law  can  not  determine  whether  movable  things 
like  animals  are,  while  they  are  in  the  high  seas,  the  property  of  one 
nation  as  against  all  others.  If,  indeed,  it  is  determined  that  such 
animals  have  a  situs  upon  the  land,  notwithstanding  their  visits  to,  and 
migration  in  the  sea,  it  may  then  be  left  to  the  power  which  has  dominion 
over  such  land  to  determine  whether  such  animals  are  property ;  but  the 
question  whether  they  have  this  situs  must  be  resolved  by  inter- 
national law. 

The  position  taken  on  the  part  of  Great  Britain  is,  not  that  the  seals 
belong  to  her,  but  that  they  do  not  belong  to  any  nation  or  to  any  men ; 
that  they  are  res  communes^  or  res  nullius ;  in  other  words,  that  they  are 
not  the  subject  of  property,  and  are  consequently  open  to  pursuit  and 
capture  on  the  high  seas  by  the  citizens  of  any  nation.  This  position 
is  based  upon  the  assertion  that  they  belong  to  the  class  of  wild  animals, 
animals  feres  naturoe,  and  that  these  are  not  the  subject  of  owner- 
ship.  On  the  other  hand,  it  is  insisted  on  the  part  of  the  United  States 
that  the  terms  loild  and  tame,  ferce  and  domitce,  naturce,  are  not  sufli- 
ciently  precise  for  a  legal  classification  of  animals  in  respect  to  the 
question  of  property  ;  that  it  is  open  to  doubt,  in  many  cases,  whether 
an  animal  should  be  properly  designated  as  wild  or  tame,  and  that  the 
assignment  of  an  animal  to  the  one  class  rather  than  to  the  other  is  by  no 
means  decisive  of  the  question  whether  it  is  to  be  regarded  as  pro- 
perty. In  the  view  of  the  United  States,  while  the  words  wild  and 
tame  describe  sufficiently  for  the  purposes  of  common  speech  the  nature 
and    habits    of   animals,    and   indicate    generally    whether    they    are    or 
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are   not   the    sabjecfcs    of   property,    yet   there   are   many  animals  which 
lie   near   to  the   boundary   imperfectly    drawn   by    these   terms,    and    in 
respect    to    which    the    question  of    property   can    be    determined    only 
by    a    closer    inquiry    into    their    nature    and    habits,    and    one    more 
particularly    guided    by  the    considerations    upon  which  the    institution 
of  property  stands.     If  the  question  were  asked  why  a  tame  or  domestic 
animal    should   be   property   and  a  wild  one  not,  these  terms  would  be 
found   to   supply  no  reasons.     The   answer  would   be   because  tame  ani- 
mals  exhibit   certain  qualities,  and  wild  ones   other   and  different  qual- 
ities ;   thus    showing   that   the   question    of    property  depends  upon   the 
characteristics  of   the  animal.     This  view  seems  to   be  correct  upon  its 
mere  statement,  and  it  will   be  found  to  be  the  one  adopted  and   acted 
upon    by    the    writers    of    recognized    authority    upon    the    subject    of 
property.     It  would  be  sufficient  for  the  present  purpose  to  refer  to  the 
language  of  Chancellor  Kent  upon  this  point.     No  dissent  from  it  will 
anywhere  be  found.     He  says  : 

Animals  fercB  naturoe,  so  long  as  they  are  reclaimed  by  the  art  and 
power  of  man,  are  also  the  subject  of  a  qualified  property ;  but  when 
they  are  abandoned,  or  escape,  and  return  to  their  natural  liberty  and 
ferocity,  without  the  animus  revertendi,  the  property  in  them  ceases. 
While  this  qualified  property  continues,  it  is  as  much  under  the  protec- 
tion of  law  as  any  other  property,  and  every  invasion  of  it  is  redressed 
in  the  same  manner.  The  difficulty  of  ascertaining  with  precision  the 
application  of  the  law  arises  from  the  want  of  some  certain  determ^inate 
standard  or  rule  by  which  to  determine  when  an  animal  is  fercB,  vel 
domitoe  naturce.  If  an  animal  belongs  to  the  class  of  tame  animals,  as, 
for  in&tance,  to  the  class  of  horses,  sheep,  or  cattle,  he  is  then  a  subject 
clearly  of  absolute  property ;  but  if  he  belongs  to  the  class  of  animals, 
which  are  wild  by  nature,  and  owe  all  their  temporary  docility  to  the 
discipline  of  man,  such  as  deer,  fish,  and  several  kinds  of  fowl,  then 
the  animal  is  a  subject  of  qualified  property,  and  which  continues  so 
long  only  as  the  tameness  and  dominion  remain.  It  is  a  theory  of  some 
naturalists  that  all  animals  were  originally  wild,  and  that  such  as  are 
domestic  owe  all  their  docility  and  all  their  degeneracy  to  the  hand  of 
man.  This  seems  to  have  been  the  opinion  of  Count  Buffon,  and  he 
says  that  the  dog,  the  sheep,  and  the  camel  have  degenerated  from  the 
strength,  spirit,  and  beauty  of  their  natural  state,  and  that  one  principal 
cause  of  their  degeneracy  was  the  pernicious  influence  of  human  power. 
Grotius,  on  the  other  hand,  says  that  savage  animals  owe  all  their 
untamed  ferocity  not  to  their  own  natures,  but  to  the  violence  of  man ; 
but  the  common  law  has  wisely  avoided  all  perplexing  questions  and 
refinements  of  this  kind,  and  has  adopted  the  test  laid  down  by  Puff'en- 
dorf,  ^  by  referring  the  question  whether  the  animal  be  wild  or  tame  to 
our  knowledge  of  his  habits  derived  from  fact  and  experience. 

To  this  citation  we  may  add  the  authority,  which  will  not  be  disputed 
in  this  controversy,  of   two  decisions  of   the  court  of   common  pleas   in 

^  Law  of  Nature  and  Nations,  Lib.  4,  Chap.  6,  sec.  5.        ^  Kent's  Com.,  Yol.  II,  p.  348. 
[317]  D 
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Great  Britain.  In  tl^e  case  of  Davies  vs.  Powell  (Willes,  46)  the  ques- 
tion was  whether  deer  kept  in  an  inclosnre  were  distrainahle  for  rent. 
The  court  took  notice  of  the  nature  and  habits  of  these  animals  as 
affected  by  the  care  and  industry  of  m-an  and  the  tises  ivJiich  they  tvere 
made  to  subserve;  and  it  observed  that,  while  they  were  formerly  kept 
principally  for  pleasure  and  not  for  profit,  the  practice  had  arisen  of 
caring  for  them  and  rearing  and  selling  them,  and,  in  view  of  these 
facts,  declared  that  they  had  become  "  as  much  a  sort  of  husbandry  as 
horses,  cows,  sheep,  or  any  other  cattle.'' 

And,  more  recently,  the  question  was  made  in  the  case  of  Morgan  t\ 
The  Earl  of  Abergavenny  (8  C.  B.,  768),  whether  deer  thus  kept 
passed  upon  the  death  of  the  owner  to  the  heir  or  to  the  executor ;  that 
is  to  say,  whether  they  were  personal  property  or  chattels  real.  Evidence 
was  received  upon  the  trial  showing  the  nature  and  habits  of  the  ani- 
mals ;  that  they  were  cared  for  and  fed  and  selections  made  from  them  for 
slaughter ;  and  upon  this  evidence  it  was  left  to  the  jury  to  say  whether 
i\iej  vfevQ.'persoinal  property.  The  jury  found  that  they  were;  and  the 
court  upon  a  review  of  the  case  approved  the  verdict,  holding  that  the 
question  was  justly  made  to  depend  upon  the  facts  which  had  been 
given  in  evidence. 

Inasmuch  as  the  present  controversy  upon  this  point  is  one  between 
nations,  it  can  not  be  determined  by  a  reference  to  the  municipal  law  of 
either,  or  by  the  municipal  law  of  any  nation.  The  rule  of  decision 
must  be  found  in  international  law;  and,  as  has  already  been  shown,  if 
there  is  no  actual  practice  or  usage  of  nations  directly  in  point,  as  there 
is  not,  recourse  must  be  had  to  the  principles  upon  which  international 
law  is  founded — that  is  to  say,  to  the  law  of  nature.  But  the  question 
whether  a  particular  thing  is  the  subject  of  property,  as  between  nations, 
is  substantially  the  same  as  the  question  whether  the  same  thing  is 
property  as  between  individuals  in  a  particular  nation,  Now,  it  so 
happens  that  this  latter  question  has  been  determined,  whenever  it 
has  arisen,  not  by  any  exercise  of  legislative  power,  but  by  an  adoption 
of  the  rule  of  the  law  of  nature?  And  the  municipal  jurisprudence  of 
all  nations-,  proceeding  upon  the  law  of  nature,  is  everywhere  in  sub- 
stantial accord  upon  the  question  what  things  are  the  subject  of  prop- 
erty. That  jurisprudence,  therefore,  so  far  as  it  is  consentaneous,  may 
be  inyoked  in  this  controversy,  as  directly  evidencing  the  law  of  nature, 
and,  therefore,  of  nations. 

Proceeding   to   the   examination    of    the   doctrines   of    this    municipal 
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jurisprudence,  it  appears,  immediately,  tliat  there  is  no  rule  or  prin- 
ciple to  the  effect  that  no  wild  animals  are  the  subject  of  property.  On 
the  contrary  we  find  that  from  an  early  period  in  the  Roman  law  a 
distinct  consideration  has  been  given  to  the  question,  what  animals, 
commonly  designated  as  wild,  are  the  subjects  of  property,  and  to  what 
extent.  And .  the  doctrine  established  by  that  law,  and  adopted,  it  is 
believed,  wherever  that  law  has  been  received  as  the  basis  of  municipal 
jurisprudence  was  also  carried  into  the  jurisprudence  of  England  at  the 
first  stage  of  its  development,  and  has  ever  since  been  received  and 
acted  upon  by  all  l^mglish-speaking  nations.  It  is  well  expressed  in  the 
Commentaries  of  Blackstone:^ 

II.  Other  animals  that  are  not  of  a  tame  and  domestic  nature  are  either 
not  the  objects  of  property  at  all  or  else  fall  under  our  other  division, 
namely,  that  of  qualified^  limited,  or  special  property,  which  is  such  as  is 
not  in  its  nature  permanent,  but  may  sometimes  subsist  and  at  other  times 
not  subsist.  In  discussing  which  subject,  I  shall,  in  the  first  place,  show 
how  this  species  of  property  may  subsist  in  such  animals  as  are  ferm  natures, 
or  of  a  wild  nature,  and  then  how  it  may  subsist  in  any  other  things  when 
under  particular  circumstances. 

First,  then,  a  man  may  be  invested  with  a  qualified,  but  not  an  absolute 
property  in  all  creatures  that  are  ferce  7iaturce,  either  pe?'  industriam., 
propter  impotentiam,  or  propter  privilegium. 

1.  A  qualified  property  may  subsist  in  animals  feroe.  naturce,  per  indus' 
triam  hominis,  by  a  man's  reclaiming  and  making  them  tame  by  art,  indus- 
try, and  education,  or  by  so  confining  them  within  his  own  immediate 
power  that  they  can  not  escape  and  use  their  natural  liberty.  And  un- 
der this  head  some  writers  have  ranked  all  the  former  species  of  ani- 
mals we  have  mentioned,  apprehending  none  to  be  originally  and  nat- 
urally tame,  but  only  made  so  by  art  and  custom,  as  horses,  swine,  and 
other  cattle,  which,  if  originally  left  to  themselves,  would  have  chosen 
to  rove  up  and  down,  seeking  their  food  at  large,  and  a-re  only  made  do- 
mestic by  use  and  familiarity,  and  are,  therefore,  say  they,  called  man- 
sueta,  quasi  manui  assueta.  But  however  well  this  notion  may  be 
founded,  abstractly  considered,  our  law  apprehends  the  most  obvious 
distinction  to  be  between  such  animals  as  we  generally  see  tame,  and 
are  therefore  seldom,  if  ever,  found  wandering  at  large,  which  it  calls 
domitre  naturae,  and  such  creatures  as  are  usually  found  at  liberty,  which 
are  therefore  supposed  to  be  more  emphatically  ferce  naturce,  though  it 
may  happen  that  the  latter  shall  be  sometimes  tamed  and  confined  by 
the  art  and  industry  of  man — such  as  are  deer  in  a  park,  hares  or 
rabbits  in  an  inclosed  warren,  doves  in  a  dove  house,  pheasants 
or  partridges  in  a  mew,  hawks  that  are  fed  and  commanded  by 
their  owner,  and  fish  in  a  private  pond  or  in  trunks.  These  are  no 
longer  the  property  of  a  man  than  while  they  continue  in  his  keeping 
or  actual  possession ;  but  if  at  any  time  they  regain  their  natural  liberty 
his  property  instantly  ceases,  unless  they  have  animum  revertendi.  which 
is  only  to  be  known  by  their  usual  custom  of  returning.  A  maxim 
which  is  borrowed  from  the  civil  law,  ''^revertendi  animtom  videntur  desi- 
nere  habere    tunc,    cum   revertendi   consuetudinem    deseruerintJ'       The    law, 

1  Book  II,  p.  391. 
[317]  D  2 
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therefore,  extends  this  posses^^ion  further  than  the  mere  manual 
occupation ;  for  my  tame  hawk,  that  is  pursuing  his  quarry  in  my 
presence,  though  he  is  at  liberty  to  go  where  he  pleases,  is  never- 
theless mj  property,  for  he  bath  aiiimum  revertendi.  So  are  my  pi- 
geons that  are  flying  at  a  distance  from  their  home  (especially  of 
the  carrier  kind),  and  likewise  the  deer  that  is  chased  out  of  my 
park  or  forest,  and  is  instantly  pursued  by  the  keeper  or  forester ; 
all  which  remain  still  in  my  possession,  and  I  still  preserve  my 
qualified  property  in  them.  But  if  they  stray  without  my  know- 
ledge, and  do  not  return  in  the  usual  manner,  it  is  then  lavv^ful  for  any 
stranger  to  take  them.  But  if  a  deer,  or  any  wild  animal  reclaimed, 
hath  a  collar  or  other  mark  put  upon  him,  and  goes  and  returns  at  his 
pleasure,  or  if  a  wild  swan  is  taken  and  marked  and  turned  loose  in  the 
river,  the  owner's  property  in  him  still  continues,  and  it  is  not  lawful 
for  anyone  else  to  take  him ;  but  otherwise  if  the  deer  has  been  long 
absent  without  returning,  or  the  swan  leaves  the  neighborhood.  Bees 
also  are  /erte  naturoe  ;  but,  when  hived  and  reclaimed,  a  man  may  have 
a  qualified  property  in  them,  by  the  law  of  nature,  as  well  as  by  the  civil 
law.  And  to  the  same  purpose,  not  to  say  in  the  same  words  with  the 
civil  law,  speaks  Bracton ;  occupation,  that  is,  hiving  or  including 
them,  gives  the  property  in  bees  ;  for,  though  a  swarm  ligiits  uprm  my 
tree,  I  have  no  more  property  in  them  till  I  have  hived  them  than  1 
have  in  the  birds  which  make  their  nests  thereon ;  and,  therefore,  if 
another  hives  them,  he  shall  be  their  proprietor ;  but  a  swarm,  which 
fly  from  and  out  of  my  hive,  are  mine  so  long  as  I  can  keep  them  in 
sight  and  have  power  to  pursue  them,  and  in  these  circumstances  no 
one  else  is  entitled  to  take  them.  But  it  hath  been  also  said  that  with 
us  the  only  ownership  in  bees  is  ratione  soli,  and  the  charter  of  the 
forest,  which  allows  every  freeman  to  be  entitled  to  the  honey  found 
within  his  own  woods,  affords  great  countenance  to  this  doctrine,  that 
a  qualified  property  may  be  had  in  bees,  in  consideration  of  the  property 
of  the  soil  whereon  they  are  found. 

In  all  these  creatures,  reclaimed  from  the  wildness  of  their  nature, 
the  property  is  not  absolute,  but  defeasible :  a  property  that  may  be 
destroyed  if  they  resume  their  ancient  wildness,  and  are  found  at  large. 
For  if  the  pheasants  escape  from  the  mew,  or  the  fishes  from  the  trunk, 
and  are  seen  wandering  at  large  in  their  proper  element,  they  become 
ferce  natures  again,  and  are  free  and  open  to  the  first  occupant  that  has 
ability  to  seize  them.  But  while  they  thus  continue  my  qualified  or 
defeasible  property,  they  are  as  much  under  the  protection  of  the  law 
as  if  they  were  absolutely  and  indefeasibly  mine  ;  and  an  action  will  lie 
against  any  man  that  detains  them  from  me  or  unlawfully  destroys  them. 
It  is  also  as  much  felony  by  common  law  to  steal  such  of  them  as  are 
fit  for  food  as  it  is  to  steal  tame  animals ;  but  not  so  if  they  are  only 
kept  for  pleasure,  curiosity,  or  whim  ;  as  dogs,  bears,  cats,  apes,  parrots, 
and  singing  birds  ;  because  their  value  is  not  intrinsic,  but  depending 
only  on  the  caprice  of  the  owner ;  though  it  is  such  an  invasion  of  prop- 
erty as  may  amount  to  a  civil  injury,  and  be  redressed  by  a  civil  action. 
Yet  to  steal  a  reclaimed  hawk  is  felony  both  by  common  law  and  stat- 
ute ;  which  seems  to  be  a  relic  of  the  tyranny  of  our  ancient  sportsmen. 
And,  among  our  elder  ancestors,  the  ancient  Britons,  another  species 
of  reclaimed  animals,  viz.,  cats,  were  looked  upon  as  creatures  of  in- 
trinsic value ;  and  the  killing  or  stealing  one  Avas  a  grievous  crime, 
and  subjected  the  offender  to  a  fine;  especially  if  it  belonged  to  the 
King's  household,  and  was  the  custos  horrei  regii,  for  which  there  was  a 
very  peculiar  forfeiture.  And  thus  much  of  qualified  property  in  wild 
animals,  reclaimed  per  industriam. 
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From  the  general  doctrine  thus  declared  no  dissent  will,  it  is  be- 
lieved, be  anywhere  found.  It  has  been  reaffirmed  in  many  instances 
by  the  courts  both  of  Great  Britain  and  the  United  States.  The  special 
attention  of  the  Tribunal  should  be  given  to  the  utterances  upon  this 
question  both  by  judicial  tribunals  and  by  jurists  of  established 
authority,  and  a  somewhat  copious  collection  of  them  will  be  found  in 
Appendix. 

It  will  be  observed  that  the  essential  facts  which,  according  to  these 
doctrines,  render  animals  commonly  designated  as  wild,  the  subjects  of 
property  not  only  while  in  the  actual  custody  of  their  masters  but  also 
when  temporarily  absent  therefrom,  are  that  the  care  and  industry  of 
man  acting  upon  a  natural  disposition  of  the  animals  to  return  to  a  place 
of  wonted  resort,  secures  their  voluntary  and  habitual  return  to  his 
custody  and  power,  so  as  to  enable  him  to  deal  ivith  them  in  a  similar 
manner,  and  to  obtain  from  them  similar  benefits,  as  in  the  case  of 
domestic  a,mmBlfi.  They  are  thus  for  all  the  purposes  of  property  a^ssmi- 
ilated  to  domestic  animals.  It  is  the  nature  and  habits  of  the  animal, 
which  enable  man,  by  the  practice  of  art,  care,  and  industry,  to  bring 
about  these  useful  results  that  constitute  the  foundation  upon  which  the 
law  makes  its  award  of  property,  and  extends  to  this  product  of  human 
industry  the  protection  of  ownership.  This  species  of  property  is  well 
described  as  property  pe/-  industriam. 

The  Alaskan  fur-seals  are  a  typical  instance  for  the  application  of  this 
doctrine.  They  are  by  the  imperious  and  unchangeable  instincts  of  their 
nature  impelled  to  return  from  their  wanderings  to  the  same  place ;  they 
are  defenseless  against  man,  and  in  returning  to  the  same  place  voluntarily 
subject  themselves  to  his  power,  and  enable  him  to  treat  them  in  the 
same  way  and  to  obtain  from  them  the  same  benefits  as  may  be  had 
in  the  case  of  domestic  animals.  They  thus  become  the  subjects  of 
ordinary  husbandry  as  much  as  sheep  or  any  other  cattle.  All  that  is 
needed  to  secure  this  return,  is  the  exercise  of  care  and  industry  on  the 
part  of  the  human  owner  of  the  place  of  resort.  He  must  abstain  from 
killing  or  repelling  them  when  they  seek  to  return  to  it,  and  must  invite 
and  cherish  such  return.  He  must  defend  them  against  all  enemies  by 
land  or  sea.  And  in  making  his  selections  for  slaughter,  he  must  disturb 
them  as  little  as  possible  and  take  males  only.  All  these  conditions  are 
perfectly  supplied  by  the  United  States,  and  their  title  is  thus  fully 
Riibstautiatrd. 

Wh'it   ground  of    difference   in   respect   to    the    point   in   question    can 
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be    suggested    between    these    seals    and    the    other    animals,    such    as 

deer,  bees,  wild  geese,  and  wild  swans,  which  appear  by  the  authorities 

referred  to  to  be  universally  regarded  as  property  so  long  as  they  retain 

the   animum  revertendi  ?     Will   it  be  said  that  this  animus  is  created  by 

man  in  the  case  of  those  animals,  and  in  the  seals  is  a  natural  instinct  ? 

If  this  were  true  it  would  be  unimportant.     The  essential  thing  is  that 

the  art  and  industry  of  man  should  bring  about  the  useful  result;    and 

to  this  end  human  art,  care  and  industry  are  as  necessary  and  as  effective 

in  the  one  case  as  in  the  others.     If  man  did  not  choose  to  practice  this 

care  and  industry  in  respect  to  the  seals,  if  he  exhibited  no  hushandry, 

but  treated  them  as  wild  animals,  and  attacked  and  killed  them  as  they 

sought   the   land,    they   would   be   driven    away   to   other   haunts    or   be 

speedily    exterminated.      But    it    is    not    true    that    the    disposition   to 

return   is    created   by   man.     The    habitual  return   of   the  other  animals 

mentioned  is    due   to   their   natural    instincts   just   as    much    as    that   of 

the  seals  is  to  theirs.     Many  races  of  animals  have  what  may  be  called 

homes.     It  is  natural  instinct  which  prompts  them   to  return  to  the  spot 

where   they   rear   their  young  or  can  find  their  food  or  a  secure  place 

of  repose.     What  man  does   in  any  of  these  instances,  and  as  much  in 

one  as  in  another,   is,   to   act  upon  this  instinct  and  make  it  available  to 

secure    the    return.      If    the    seals   will    return    to    the    same    place   and 

voluntarily  put  themselves  in  the  power  of  man  with  less  effort  on  his 

part  than  in  the    case   of   the    other   animals,   it    shows  only   that   they 

are   by   nature   less   wild  and  less  inclined   to  fly  from  the  presence  of 

man.     In  the  case  of  the  bees,  for  instance,  it  is  plain  that  their  nature 

is  no  more  changed  by  man  than  that  of  the   seals.     They  are  as  wild 

when  dwelling  in  an  artificial  hive  as  when  they  are  in  the  woods ;   nor 

does  man  feed  them ;    they  gain  their  food  from  flowers  which,  for  the 

most  part,   belong  to  persons  other  than  their  masters.     Will  it  be  said 

that  the  wanderings  of  the  seals  are  very  distant  ?     Of  what  consequence 

is    this    so    long    as   the   return   is   certain  ?       Bees    wander    very    long 

distances.      Will   it    be    insisted   that   it   makes   any    difference    on   the 

question  of  property  whether  a  cow  seal  goes  five,   or  a  hundred  miles 

in  the  sea  to  obtain  food  to  enable  her  to  nourish  her  offspring  on  the 

shore  ?     Probably   the   long    duration   of   migration  to  the  south  in  the 

winter  will  be  urged  as  a  striking  distinction  between  the  case  of  the  seals 

and  the  other  instances ;  but  what  difference  can  this  make  if  the  animus 

revertendi   remains,   as   it   unquestionably   does,   and    the    same  beneficial 

results  are  secured  ? 
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The  difficulty  of  identification  may  be  suggested,  but  it  does  not  exist. 
There  is  no  commingling  with  the  Russian  herd.  Every  fur-seal  on  the 
Northwest  coast  belongs  indisputably  to  the  Alaskan  herd.  But  if  there 
were  any  such  supposed  difficulty,  it  would  matter  nothing.  Lf  a  man, 
without  authority,  kills  cattle  wandering  without  guard  over  the  bound- 
less plains  of  the  interior  of  the  United  States,  he  is  a  plain  trespasser. 
It  might  be  difficult  for  any  particular  owner  to  make  out  a  ease  of 
damages  against  him,  but  he  would  be  none  the  less  a  trespasser  for  that. 
If  a  man  kills  a  reclaimed  swan  or  goose  innocently,  and  believing  it  to 
be  wild,  he  is,  indeed,  excusable,  and  if  there  were  different  herds  of 
fur-seals,  some  of  them  property  and  others  not,  it  might  be  difficult  to 
show  that  one  who  killed  seals  at  sea  had  notice  that  they  were  property  ; 
but  there  are  no  herds  of  fur-seals  in  the  North  Pacific  whick  are  not  in 
the  same  condition  with  those  of  Alaska. 

It  does  not,  therefore,  appear  that  the  differences  observable  between 
the  fur-seals  and  those  other  animals  commonly  designated  as  wild, 
which  are  held  by  the  municipal  law  of  all  nations  to  be  the  subject  of 
ownership,  are  material,  and  the  conclusion  is  fully  justified  that  if  the 
latter  are  property,  the  former  must  also  be  property. 

But  there  is  another  and  broader  line  of  inquiry,  by  following  which 
all  doubt  upon  this  point  may  be  removed.     What  are  the  grounds  and 
reasons    upon   which   the   institution    of    properfcif   stands  ?     Why   is    it 
that  society  chooses  to  award,    through   the  instrnmentality  of  the  law, 
a  right  of   property  in  anything  ?      Why  i«  it    that  it   makes    any  dis- 
tinction in  this   respect  between  wild  and  tame   animals  ;  and  why  is  it 
that,  as    to   animals    commonly  designated  as   wild,  it    pronounces   some 
to  be  the  subjects  of  property   and   denies  that  quality  to  others  ?      It 
can  not  be  that  these  important  but  differing  determinations  are  founded 
■upon  arbitrary  reasons.     Nor  does  the  imputation   to  some  of  these  ani- 
mals of  what   is    termed   the    animus   revertendi,  or   the   fact   that   they 
have  a   habit  of  returning  which    evidences   that   intent,    of  themselves, 
explain     anything.       They    would   both    be     wholly    unimportant   unless 
they  were  significant  of  some  weighty  social  and  economic  considerations 
arising   out    of   imperious    social    necessities.       If  we   knew   what    these 
reasons   were,    we    might   no    longer   entertain   even    a    doubt    upon   the 
question  whether  the   Alaskan  seals  are  the  subjects  of  property.     If  it 
should  appear  upon  inquiry  that  every  reason  upon  which  bees,   or  deer, 
or   pigeons,  or  wild  geese,   and  swans  are   held  to  be  property  requires 
the  same  determination  in   respect  to  the   Alaskan  seals,  the  differences 
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observable  between  these  various  species  of  animals  must  be  dismissed  as 
wholly  unimportant  and  the  conclusion  be  unhesitatingly  received  that 
the  fur-seals  are  the  subjects  of  ownership. 

The  attention  of  the  tribunal  is,  therefore,  invited  to  a  somewhat 
careful  inquiry  into  the  original  causes  of  the  institution  of  property 
and  the  principles  upon  which  it  stands ;  and  the  counsel  for  the  United 
States  will  be  greatly  disappointed  if  the  result  of  the  investigation 
should  fail  to  satisfy  the  Tribunal  that  there  is  a  fundamental  principle 
underlying  that  institution  which  is  decisive  of  the  main  question  now 
under  discussion.  That  principle  they  conceive  to  be  this,  that  when- 
ever any  useful  wild  animals  so  far  submit  themselves  to  the  control  of 
particular  men  as  to  enable  them  exclusively  to  cultivate  such  animals  and  ' 
obtain  the  annual  increase  for  the  supply  of  human  wants,  and  at  the  same 
time  to  preserve  the  stock,  they  have  a  property  in  them,  or,  in  other  words, 
whatever  may  be  justly  regarded  as  the  product  of  human  art,  industry, 
and  self-denial  must  be  assigned  to  those  who  make  these  exertions  as 
their  merited  reward. 

The  inquiry  thus  challenged  is  in  no  sense  one  of  abstract  specula- 
tion, nor  is  it  a  novel  one.  It  proceeds  upon  the  firm  basis  of  the  facts 
of  man's  nature,  the  environment  in  which  he  is  placed,  and  the  social 
necessities  which  determine  his  action ;  and  the  pathway  is  illumined 
by  the  lights  thrown  upon  it  by  a  long  line  of  recognized  authorities. 
The  writers  upon  the  law  of  Nature  and  Nations,  beginning  with  Gro- 
tius,^  have  justly  conceived  that  no  system  of  practical  ethics  would  be 
complete  which  did  not  fully  treat  of  the  institution  of  property,  not 
only  in  respect  to  nations,  but  also  in  respect  to  private  persons.  Re- 
cognizing the  fact  that  a  nation  could  not  defend  its  possessions  against 
other  nations  by  an  appeal  to  any  municipal  law,  tbey  have  sought  to 
find  grounds  for  the  defense  of  those  possessions  in  the  law  of  nature 
which  must  be  everywhere  acknowledged.  It  is  upon  the  broad,  general 
principles  agreed  to  by  these  authorities  that  we  shall  endeavor  to 
establish  the  proposition  above  stated. 

It  is  easier  to  feel  than  it  is  to  precisely  define  the  meaning  of  the 
word  proper/?/ ;  but  as  the  feeling  is  substantially  the  same  in  all  minds 
there  is  the  less  need    of   any  attempt  at   exact   definition.     It  is    com- 

^  Q^rotius,  de  Jure  Belli  ac  Pacis,  Book  2,  Chap.  2  ;  Puffendorf,  Law  of  Nature  and 
Nations,   Book   4,    Chap.  5.      See    also  Blackstone's    elegant    chapter   on    "  Property  in  j 

General  "   (Commentaries,  Book  2,  pp.  1,  et  fteq.) ;    and  Locke   on    Civil    Government,  " 

Chap.  5. 
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monly  said  to  be  the  right  to  the  exclusive  possession,  use,  and  disposition 
of  the  thing  which  is  the  subject  of  it ;  but  this  defines  rather  the  right 
upon  which  property  rests,  than  property  itself.  The  somewhat  abstract 
definition  of  Savigny  more  precisely  states  what  property  really  is. 
"Property,"  says  he,  "according  to  its  true  nature,  is  a  widening  of 
individual  power."  ^  It  is,  as  far  as  tangible  things  are  concerned,  an 
extension  of  the  individual  to  some  part  of  the  material  world,  so  that  it 
is  affected  by  his  personality.^ 

But  whence  comes    the    right    of    the    individual    to    thus    extend  his 
power  over  the  natural  world,  and  what   are    its  conditions  and  limita- 
tions ?      In    thus    speaking    of    rights,  moral  rights  alone  are  intended, 
for  the  law  knows  of  no  other,  if,  indeed,  any  other  exist.      There  are 
no  natural  indefeasible  rights  which    stand    for  their    own   reason.       If 
rights  exist,   it  is  not  for  themselves    alone,   but    because  they  subserve 
the  happiness  of  mankind  and  the  purposes  for  which  the  human  race 
was  placed  upon  the  earth.     Even    the    right    to    life,  however  clear  in 
general,  is  not  natural  and  indefeasible.     It  is  held  subject   to   the  needs 
of  mankind,   and  in  a  great  number  of    cases  may    be   justly    taken  by 
society.     In  order  to  ascertain  the  source    and    foundation  of    the  right 
of   property,  we    must    look,  as    all    moralists    and    jurists    look,  to   the 
nature  of  man  and  the  environment   in  which    he    is   placed.       We  find 
that  the  desire  of  exclusive  possession  is  one    of    the  original  and  prin- 
cipal facts  of  man's  nature  which  will  and  must  be  gratified,  even  though 
force    be    employed    to    vindicate    the  possession.      We  know,  also,  that 
man  is  a  social  animal  and  must  live  in  society^  and  that  there  can  not 
be  any  society    without    order    and    peace.      Even  in  savage  life  it  is  a 
necessity  that  the    hunter  should   have    the    exclusive  ownership  of  the 
beast  he  has  slain  for  food  and  of  the  weapon  he  has  made  for  the  chase. 
Otherwise  life  itself  could  not   be  maintained.      His  rude  society,  even, 
is  not  possible  unless  it  furnishes    him    with    some    guaranty  that  these 
few  possessions    be    secured    to   him.      Otherwise    he  is  at  war  with  his 
species,  and  society  is  gone.      The  existence  of  property,  to  at  least  this 
extent,  is  coeval  with  the  existence  of  man.     It  stands  upon  the  imperi- 

^  Jurid.     Relations  (Lond.,  1834,  Ratteguin's  Trans.),  p.  178. 

2  Locke  expresses  the  same  idea  :  "  The  fruit  or  venison  which  nourishes  the  wild 
Indian  *  *  *  must  be  his,  and  so  his,  i.e.,  a  part  of  him,  that  another  can  no  longer 
have  any  right  to  it,"  etc.     (Civil  Government,  Chap.  5,  §  25.) 

"In  making  the  object  my  own  I  stamped  it  with  the  mark  of  my  own  person  ;  whoever 
attacks  it  attacks  me ;  the  blow  struck  it  strikes  me,  for  I  am  present  in  it.  Property  is 
but  the  periphery  of  my  person  extended  to  things."  Iliering,  quoted  by  George  B. 
Newcomb,  Pol.  Science  Quartei'ly,  Yol.  I,  p.  fi04. 
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ous  and  indisputable  basis  of  necessity.  *'  Necessity  begat  property."  ^ 
Neither  history,  nor  tradition,  informs  us  of  any  people  who  have  in- 
habited the  earth  among  whom  the  right  of  property  to  at  least  this 
extent  was  not  recognized  and  enforced.  And  an  interesting  confirma- 
tion is  found  in  the  circumstance  that  the  rude  originals  of  the  admin- 
istration of  justice  are  everywhere  found  in  contrivances  designed  for 
punishment  of  theft. 

The  circumstance  that  in  the  early  advances  of  society  from  savage  to 
industrial  conditions  we  find  that  in  many  things,  especially  land  and  the 
products  of  land,  community  property  is  found  to  obtain  in  place  of 
individual  property,  does  not  impair  in  any  degree  the  force  of  the 
views  just  expressed.  The  institution  of  property  is  in  full  operation, 
whether  society  itself — the  artificial  person — asserts  ownership,  or  per- 
mits its  members  to  exercise  the  privilege.  Wherever  the  supreme  neces- 
sities of  society,  peace  and  order,  are  found  to  be  best  subserved  by  owner- 
ship in  the  one  form  rather  than  in  the  other,  the  form  most  suitable  will 
be  adopted.  Community  property  was  found  sufficient  for  the  early  stages 
of  society,  and  it  is  the  anticipation,  or  the  dream,  of  many  ingenious 
minds  that  the  expedient  will  again,  in  the  further  advance  of  society,  be 
found  necessary. 

But  the  desire  of  human  nature  for  exclusive  ownership  is  not  lim- 
ited to  the  weapons  and  product  of  the  chase,  as  in  savage  society,  or 
to  the  reward  of  a  proportional  share,  as  in  early  industrial  communi- 
ties. Man  wishes  for  more,  for  the  sake  of  the  comfort,  power,  con- 
sideration and  influence  which  abundant  possessions  bring.  He  wishes  to 
better  his  condition,  and  this  is  possible  only  by  increase  of  posses- 
sions. And  the  improvement  of  society,  it  has  been  found,  can  be 
effected,  or  best  effected,  only  through  the  improvement  of  its  individ- 
ual members.  This  desire  of  individual  man  to  better  his  condition  is 
imperious,  and  must  be  gratified ;  and  inasmuch  as  the  gratification 
tends  to  general  happiness  and  improvement,  a  moral  basis  is  furnished 
for  an  extension  of  the  institution  of  individual  property.  As  the  first 
necessity  of  the  social  state,  peace  and  order,  require  that  ownership 
should  be  enforced  to  at  least  the  limited  extent  which  savage  con- 
ditions require,  so  the  second  necessity  of  society,  its  progress  and 
advancement — that  is  to  say,  civilization — demands  that  individual 
effort  should  be  encouraged  by  offering  as  its  reward  the  exclusive  own- 
ership of  everything  which  it  can  produce.      In  these  two  principal  neces- 

^  Blackstone's  Cobqo,  Eook  2,  p.  8,^ 
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sities  of  human  condition,  the  peace  of  society,  and  its  progress  and  advance- 
ment in  wealth  and  numbers,  both  founded  upon  the  strongest  desii'es  of 
man's  nature,  the  institution  of  property  has  its  foundation. 

There  are  several  features  of  this  institution  which  in  this  discussion 
should  be  well  understood  and  carried  in  mind ;  and,  first,  the  extent 
of  its  operation.  Manifestly  this  must  be  coextensive  with  the  human 
desires  and  necessities  out  of  which  it  spi'ings.  Wherever  there  is  an 
object  of  desire,  not  existing  in  sufficient  quantity  to  fully  satisfy  the 
greed  of  all,  conflict  for  possession  will  arise  and  consequent  danger  to 
peace.  Society  finds  its  best  security  for  order  in  extending  the  privi- 
lege of  ownership  to  everything  luMch  can  be  owned.  The  owner  may 
be  the  state  or  community,  as  under  early  and  rude  social  conditions ; 
or  private  individuals,  as  civilization  advances ;  but,  in  either  case, 
nothing  is  left  as  a  subject  for  strife.  The  grounds  and  reasons  which 
society,  after  the  introduction  of  individual  property,  may  allow  as  suffi- 
cient for  awarding  ownership  to  one  rather  than  to  another  are  various ; 
but  they  all-  depend  upon  some  consideration  of  superior  merit  and 
desert.  That  one  man  has  by  his  labor  and  skill  formed  a  weapon  or 
a  tool  is  instantly  recognized  as  a  sufficient  ground  to  support  his  title 
to  it.  And  if  he  simply  takes  possession  of  some  things  before  unappro- 
priated by  any  one,  or  finds  property  to  which  no  other  owner  asserts 
a  claim,  his  right,  though  less  impressive,  is  still  superior  to  that  of 
any  other.  We  therefore  easily  reach  the  conclusion  that  the  necessities 
which  demand  the  institution  of  property  equally  demand  its  exten- 
sion over  eyery  object  of  desire  as  to  which  conflict  for  possession  may 
arise.  ^ 

But  it  is  not  only  the  necessity  of  peace  and  order  which  requires 
that  all-embracing  extent  of  the  institution  of  property.  It  is  alike 
demanded  by  that  high  moral  purpose  already  alluded  to  as  constituting 
part  of  the  foundation  of  the  institution,  namely,  the  improvement 
of  society  and  of  the  individual  man.  This,  as  has  already  been  seen, 
can  be  brought  about  only  by  the  cultivation  of  the  arts  of  industry  by 
which  nature  is  made  to  yield  a  more  abundant  provision  for  human 
wants.  These  arts  will  not  be  practiced  unless  the  fruits  of  each  man's 
labor,  whether  it  be  the  product  of  the  field,  of  the  workshop,  or  the 
increase  of  animals  which  are  the  subject  of  his  care,  are  assured  to 
him.  We  find,  therefore,  that  the  institution  of  property  is  so  imbedded 
in  the  nature  of  man,  that  its  existence  is  a  necessary  consequence 
of  forces  in  operation  wherever  man  is  found,  or  wheresoever  his  power 
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may  extend,  and  that  the  fundamental  formula  by  which  the  institution  is 
expressed  is  that  every  object  of  desire,  of  which  the  supply  is  limited,  mast 
be  owned.  It  is  with  this  proposition  that  Blackstone  closes  his  chapter 
upon  "  Property  in  General." 

"  Again,  there  are  other  things  in  which  a  permanent  property  may 
subsist,  not  only  as  to  the  temporary  use,  but  also  the  solid  substance  ; 
and  which  yet  would  frequently  be  found  without  a  proprietor  had  not 
the  wisdom  of  the  law  provided  a  remedy  to  obviate  this  inconvenience. 
Such  are  forests  and  other  waste  grounds,  which  were  omitted  to  be 
appropriated  in  the  general  distribution  of  lands.  Such  also  are  wrecks, 
estrays,  and  that  species  of  wild  animals  which  the  arbitrary  con- 
stitutions of  positive  law  have  distinguished  from  the  rest  by  the  well 
known  appellation  of  game.  With  regard  to  these  and  some  others, 
as  disturbances  and  quarrels  would  frequently  arise  among  individuals, 
contending  about  the  acquisition  of  this  species  of  property  by  first 
occupancy,  the  law  has  therefore  wisely  cut  up  the  root  of  dissension 
by  vesting  the  things  themselves  in  the  sovereign  of  the  State,  or 
else  in  his  representatives  appointed  and  authorized  by  him,  being 
usually  the  lords  of  manors.  And  thus  the  legislature  of  England  has 
universally  promoted  the  grand  ends  of  civil  society,  the  peace  and 
security  of  individuals,  by  steadily  pursuing  that  wise  and  orderly  maxim 
of  assigning  to  everything  capahle  of  ownership  a  legal  and  determinate 
owner. '^^  i 

^  Sir  Heniy  Maine,  after  tracing  with  his  wonted  acuteness  the  course  of  the  develop- 
ment of  the  conception  of  property,  also  finds  that  it  finally  results  in  the  proposition  that 
everything  must  be  owned. 

"  It  is  only  when  the  rights  of  property  gained  a  sanction  from  long  practical  inviola- 
"bility,  and  when  the  vast  majority  of  objects  of  enjoyment  have  been  subjected  to  private 
ownership,  that  mere  possession  is  allowed  to  invest  the  first  possessor  with  dominion 
over  commodities  in  which  no  jorior  proprietorship  has  been  asserted;  The  sentiment  in 
which  this  doctrine  originated  is  absolutely  irreconcilable  with  that  infrequency  and 
uncertainty  of  proprietary  rights  which  distinguish  the  beginning  of  civilization.  The 
true  basis  seems  to  be  not  an  instinctive  bias  towards  the  institution  of  property,  but  a 
presumption,  arising  out  of  the  long  continuance  of  that  institution,  that  everything 
ought  to  have  an  owner.  When  possession  is  taken  of  a  '  res  nullius,'  that  is,  of  an 
object  which  is  not,  or  has  never,  been  reduced  to  dominion,  the  possessor  is  permitted 
to  become  proprietor  from  a  feeling  that  all  valuable  things  are  naturally  subjects  as  an 
exclusive  enjoyment,  and  that  in  the  given  case  there  is  no  one  to  invest  with  the  rights 
of  property  except  the  occupant.  The  occupant,  in  short,  becomes  the  owner,  because  all 
things  are  presumed  to  be  somebody's  property,  and  because  no  one  can  be  pointed  out  as 
liaving  a  better  right  than  he  to  the  proprietorship  of  this  particular  thing."  (Ancient 
Law,  Ch.  8,  p.  249.) 

Lord  Chancellor  Chelmsford  made  the  proposition  that  everything  must  be  owned 
by  some  one,  the  ground  of  his  decision  in  the  House  of  Lords  of  the  case  of  Blades  v. 
Higgs.     (Law  Journal  Reports,  N.S.,  286,  288.) 

From  Commentaries  on  the  Constitutional;  Law  of  England.  By  George  Bowyer, 
D.  C.  L.,  2d  ed.     London,  1816,  p.  427  : 

"  III.  The  third  primary  right  of  the  citizen  is  that  of  property,  whicli  consists  in 
the  free  use,  enjoyment,  and  disposal  of  all  that  is  his,  without  any  control  or  dimi- 
nution, save  by  the  law  of  the  land.  The  institution  of  property — that  is  to  say,  the 
appropriation  to  particular  persons  and  uses  of  things  which  were  given  by  God  to  all 
mankind— is  of  natural  law.  The  reason  of  this  is  not  difficult  to  discover,  for  the 
increase   of    mankind    must  soon  have    rendered    community   of    goods    exceedingly   in- 
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Nothing  which  is  not  an  object  of  hiiman  desire — that  is,  nothing 
which  has  not  a  recognized  utility — can  be  the  subject  of  property,  for 
there  is  no  possibility  of  conflict  for  the  possession.  Property,  there- 
fore, is  not  predicable  of  noxious  reptiles,  insects,  or  weeds,  except  under 
special  circumstances,  where  they  may  be  kept  for  the  purposes  of 
science  or  amusement.  The  supply,  indeed,  may  be  limited ;  but  the 
element  of  atility,  which  excites  the  conflicting  desires  which  property 
is  designed  to  reconcile  and  restrain,  is  absent.  'Nor  is  property  pre- 
dicable of  things  which,  though  in  the  highest  degree  useful,  exist  in 
inexhaustible  abundance  and  within  the  reach  of  all.  Neither  air  nor 
light  nor  running  water  are  the  subjects  of  property.  The  supply  is  un- 
limited, and  where  there  is  abundance  to  satisfy  all  desires  there  can  be  no 
conflict. 

There  is  a  still  further  qualification  of  the  extent  to  which  the  institution 
of  property  is  operative.  Manifestly,  in  order  that  a  thing  may  be  owned, 
it  must  be  susceptible  of  oionershijp,  that  is,  of  exclusive  appropriation  to 
the  power  of  some  individual.  There  are  things  of  which  this  can  not  be 
asserted.  Useful  wild  animals  are  the  familiar  instance.  Although  objects 
of  desire  and  limited  in  supply,  they  are  not,  as  a  general  rule,  susceptible 
of  exclusive  appropriation.  They  are  not  subject,  otherwise  than  by 
capture  and  confinement,  to  the  constant  disposition  of  man  as  he  may 
choose  to  dispose  of  them.  We  can  hold  them  only  by  keeping  them  in 
captivity,  and  this  we  can  do  only  in  respect  to  an  insignificant  part. 
What,  in  the  view  of  the  laiv,  constitutes  this  susceptihility  of  exclusive  appro- 
priation is  an  interesting  and  important  question,  which  will  be  hereafter 
discussed  in  connection  with  the  question  what  animals  are  properly  to  be 
denominated  as  wild. 

The  importance  of  the  conclusion  reached  by  the  foregoing  reasoning" 
should  be  marked  by  deliberate  restatement.  The  institution  of  property 
embraces  all  tangible  things  subject  only  to  these  three  excepting  con- 
ditions : 

First.  They  must  have  that  utility  which  makes  them  objects  of  human 
desire. 

Second.     The  supply  must  be  limited. 

Third.     They  must  be  susceptible  of  exclusive  appropriation. 

convenient  or  impossible  consistently  with  the  peace  of  society ;  and,  indeed,  by 
far  the  greater  number  of  things  can  not  be  made  fully  subservient  to  the  use  of  mankind 
in  the  most  beneficial  manner  unless  they  be  governed  by  the  laws  of  exclusive  appro- 
priation." 
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This  conclusion  is  a  deduction  of  moral  right  drawn  from  the  facts  of 
man's  nature  and  the  environment  in  which  he  is  placed ;  in  other  words, 
it  is  a  conclusion  of  the  law  of  nature;  but  this,  as  has  been  heretofore 
shown,  is  international  law,  except  so  far  as  the  latter  may  appear,  from 
the  actual  practice  and  usages  of  nations,  to  have  departed  from  it,  or,  to 
speak  more  properly,  not  to  have  risen  to  it. 

Turning  to  the  actual  practice  of  nations,  that  is,  to  the  observed  fact, 
we  find  that  it  is  in  precise  accordance  with  the  deductive  conclusion. 
No  tangible  thing  can  be  pointed  out,  which  exhibits  the  conditions 
above  stated,  which  is  not  by  the  jurisprudence  of  all  civilized  nations 
pronounced  to  be  the  subject  of  property,  and  protected  as  such.  This 
seems  so  manifest  as  to  justify  a  confidence  that  the  assertion  will  not  bo 
disputed. 

In  the  foregoing  reasoning  no  distinction  has  been  observed  between 
ownership  by  private  individuals  under  municipal  law,  and  by  nations 
under  international  law.  There  is  no  distinction.  Nations  are  but  aggre- 
gates of  individual  men.  They  exhibit  the  same  ambitions,  are  subject 
to  like  perils,  and  must  resort  for  safety  and  peace  to  similar  ex- 
pedients. Just  as  it  is  necessary  to  the  peace,  order,  and  progress  of 
municipal  societies  that  everything  possessing  the  three  characteristics 
above  enumerated  should  be  owned  by  some  one,  so  also  it  is  necessary 
to  the  peace,  order,  and  progress  of  the  larger  society  of  nations  that 
everything  belonging  to  the  same  class,  but  which  from  its  magnitude 
is  incapable  of  individual  ownership,  should  be  owned  by  some  nation. 
This  truth  is  well  illustrated  by  the  practice  of  nations  for  the  last  four 
centuries  in  acknowledging  as  valid  titles  to  vast  tracts  of  the  earth's 
surface  upon  no  other  foundation  than  first  discovery.  Nearly  the 
whole  of  the  American  contineuts  was  parceled  out  among  European 
nations   by    the    recognition    of     claims    based    upon    such    titles    alone.^ 

^  Tlie  practice  and  doctrine  of  European  nations  upon  this  subject  are  clearly  set 
forth  by  Mr.  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  Supreme  Court  of 
the  United  States  in  Johnson  vs.  Mcintosh  (8  Wheat.,  543,  572).  A  short  extract  will  be 
pertinent  here  : 

"  As  the  right  of  society  to  prescribe  those  rules  by  which  property  may  be  acquired 
and  preserved  is  not,  and  can  not  be,  drawn  into  question ;  as  the  title  to  lands,  espe- 
cially, is,  and  must  be  admitted,  to  depend  entirely  on  the  law  of  the  nation  in  which 
they  lie,  it  will  be  necessary,  in  pursuing  this  inquiry,  to  examine,  not  simply  those 
principles  of  abstract  justice  which  the  Creator  of  all  things  has  impressed  on  the  mind 
of  his  creature,  man,  and  which  are  admitted  to  regulate  in  a  great  degree  the  rights 
of  civilized  nations,  whose  perfect  independence  has  been  acknowledged,  but  those  prin- 
ciples also  which  our  own  Government  has  adopted  in  the  particular  case,  and  given 
as  the  rule  of  decision. 

"  On  the   discovery   of    this   immense   continent,  the   great  nations  of    Europe  were 


PROPERTY  IN  THE  ALASKAN  SEAL  HERD.        57 

And,  for  the  most  part,  the  vast  territories  thus  acquired  were  not  even 
seen.  The  maritime  coasts  only  were  explored,  and  title  to  the  whole 
interior,  stretching  from  ocean  to  ocean,  or  at  least  to  the  sources  of 
the  rivers  emptying  upon  the  coasts  explored,  was  asserted  upon  the 
basis  of  this  limited  discovery.  Some  limitations  were  placed  upon 
these  vast  claims  resulting  from  conflicts  in  the  allegations  of  priority ; 
but,  for  the  most  part,  the  effectiveness  of  first  discovery  in  giving  title 
to  great  areas  which  had  not  been  even  explored  was  recognized.  If 
the  mere  willing  by  the  first  discoverer  that  things  susceptible  of  ap- 
propriation should  be  his  property  was  held  sufficient  to  make  them  so, 
it  could  only  have  been  from  a  common  conviction  that  ownership  of 
every  part  of  the  earth's  surface  by  some  nation  was  so  essential  to  the 
general  peace  and  order,  that  it  was  expedient  to  recognize  the  slightest 
moral  foundation  as  sufficient  to  support  a  title.  The  principle  has 
been  extended  to  vast  territories  which  are  even  incapable  of  human 
occupation.  The  titles  of  Grreat  Britain  to  her  North  American  terri- 
tory extending  to  the  frozen  zone,  and  of  the  United  States  derived 
from  Russia  to  the  whole  territory  of  Alaska  have  never  been  ques- 
tioned. 

THE      FORM     OF     THE     INSTITUTION — COMMUNITY     AND     PRIVATE 

PROPERTY. 

But  although  the  existence  of  human  society  involves  and  necessi- 
tates the  institution  of  property,  it  does  not  determine  the  form  which 
that  institution  assumes.  The  necessity  that  all  things  susceptible  of 
ownership  should  be  owned  is  one  thing ;  but  who  the  owner  shall  be 


eager  to  appropriate  to  themselves  so  much  of  it  as  they  could  respectively  acquire.  Its  vast 
extent  afforded  an  ample  field  to  the  ambition  and  enterprise  of  all ,-  and  the  character 
and  religion  of  its  inhabitants  afforded  an  apology  for  considering  them  as  a  people  over 
whom  the  superior  genius  of  Eiu'ope  might  claim  an  ascendency.  The  potentates  of 
the  world  found  no  difficulty  in  convincing  themselves  that  they  made  ample  compensa- 
tion to  the  inhabitants  of  the  new,  by  bestowing  upon  them  civilization  and  Chris- 
tianity, in  exchange  for  unlimited  independence.  But,  as  they  were  all  in  pursuit  of 
nearly  the  same  object,  it  was  necessary  in  order  to  avoid  conflicting  settlements,  and 
consequent  war  with  each  other,  to  establish  a  princiijle  which  all  should  acknow- 
ledge as  the  law  by  which  the  right  of  acquisition,  whicli  they  all  asserted,  should  be 
regulated  as  between  themselves.  This  principle  was  that  discovery  gave  title  to 
the  governments  by  whose  subjects,  or  by  whose  authority  it  Avas  made,  against  all 
T)th(fp-ETil'6p6aii"go?'ernTfi6nt?,'^hieh  title  might  -  be  consumnmted"  "tT-  TDOBS^ff^fOT:"  -The 
exclusion  of  all  other  Europeans  necessarily  gave  to  the  nation  making  the  discovery 
the  sole  right  of  acquiring  the  soil  from  the  natives  and  establishing  settlements  upon 
it.  It  was  a  right  with  which  no  Europeans  coiild  interfere.  It  was  a  right  wliicli 
all  asserted  for  themselves,  and  to  the  as  ertion  of  which  by  others  all  assented." 
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is  another.  As  has  already  been  pointed  out,  the  absolute  necessities 
of  rude  society  may  be  satisfied  by  making  society  itself  the  universal 
owner;  which  is  the  condition  actually  presented  by  some  very  early 
communities ;  but  individual  ownership  is  the  condition  found  in  all 
societies  which  have  reached  any  considerable  degree  of  advancement. 
This  matter  of  the  form  of  the  institution  is,  of  course,  determined  in 
a  municipal  society  by  its  laws ;  and  these  are  in  turn  determined  by 
its  morality.  Owners  iiip  is  awarded  in  accordance  with  the  sense  of 
right  and  fitness  which  prevails  among  the  members  of  society.  It  is 
this  which  determines  its  will,  and  its  will  is  its  law. 

In  seeking  for  the  moral  grounds  upon  which  to  make  its  award  of 
the  rights  of  private  ownership  that  which  is  first  and  universally  ac- 
cepted is  what  may  be  called  desert.  "  Suuni  cuique  trihuere,''  lies  as  an 
original  conception  at  the  basis  of  all  jurisprudence.  In  respect  to  land 
indeed,  an  original  grant  may  be  required  from  the  community  or  the 
sovereign ;  but  whatever  a  man  produces  by  his  labor,  or  saves  by  the 
practice  of  abstinence,  is  justly  reserved  for  his  exclusive  use  and  benefit. 
This  is  the  principle  upon  which  the  right  of  private  property  is  by  the 
great  majority  of  jurists  placed ;  and  it  is  often,  somewhat  incorrectly 
perhaps,  made  the  foundation  of  the  institution  of  property  itself.  In 
our  view  a  distinction  is  observable  between  the  institution  itself  and 
the  form  which  it  assumes.  The  first  springs  from  the  necessity  of 
peace  and  order,  society  not  being  possible  without  it ;  but  when  private 
property,  which  is  also  the  result  of  another  necessity,  namely,  the  de- 
mands of  civilized  life,  becomes  the  form  which  the  institution  assumes, 
the  principle  of  desert  comes  into  operation  to  govern  the  award. 

OWNERSHIP   NOT   ABSOLUTE. 

But  what  is  the  extent  of  the  dominion  which  is  thus  given  by  the 
law  of  nature  to  the  owner  of  property  ?  This  question  has  much  im- 
portance in  the  present  discussion  and  deserves  a  deliberate  considera- 
tion. 

In  the  common  apprehension  the  title  of  the  possessor  is  absolute, 
and  enables  him  to  deal  with  his  property  as  he  pleases,  and  even,  if 
he  pleases,  to  destroy  it.  This  notion,  sufficiently  accurate  for  most  of 
the  common  purposes  of  life,  and  for  all  controversies  between  man  and 
man,  is  very  far  from  being  true.  No  one,  indeed,  would  assert  that 
he  had  a  moral  right  io  waste  or  destroy  any  useful  thing;  but  this 
limitation  of  power  is,   perhaps,   commonly  viewed   as  a  mere   moral   or 
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religious  precept,  for  the  violation  of  which  man  is  responsible  only  to  his 
Maker,  and  of  which  human  law  takes  no  notice.  The  truth  is  far 
otherwise.  This  precept  is  the  basis  of  much  municipal  law,  and  has  a 
widely-reaching  operation  in  international  jurisprudence.  There  are  two 
propositions  belonging  to  this  part  of  our  inquiry,  closely  connected  with 
each  other,  to  which  the  attention  of  the  Arbitrators  is  particularly  invited. 
They  will  be  found  to  have  a  most  important,  if  not  a  wholly  decisive, 
bearing  upon  the  present  controversy. 

First.,  No  possessor  of  property,  whether  an  individual  man,  or  a  nation, 
has  an  absolute  title  to  it.  His  title  is  coupled  with  a  trust  for  tlic 
benefit  of  mankind. 

Second.  The  title  is  further  limited.  The  things  themselves  are  not 
given  him,  but  only  the  usufruct  or  increase.  He  is  but  the  custodian  of 
the  stock,  or  principal  thing,  holding  it  in  trust  for  the  present  and  future 
generations  of  man. 

The  first  of  these  propositions  is  stated  almost  in  the  language  em- 
ployed by  one  of  the  highest  authorities  on  the  law  of  nature  and 
nations.  Says  Puffendorf,  "  God  gave  the  world,  not  to  this,  nor  to  that 
man,  but  to  the  human  race  in  general."  ^  The  bounties  of  nature  are 
gifts  not  so  much  to  those  whose  situation  enables  them  to  gather  them, 
but  to  those  who  need  them  for  use.  And  Locke,  "  God  gave  the  world 
to  men  in  common."^  If  it  be  asked  how  this  gift  in  common  can  bo 
reconciled  with  the  exclusive  possession  which  the  institution  of  pro- 
perty gives  to  particular  nations  and  particular  men,  the  answer  is  by 
the  instrumentality  of  commerce  which  springs  into  existence  with  the 
beginnings  of  civilization  as  a  part  of  the  order  of  nature.  Indeed 
it  is  only  by  means  of  commerce  that  the  original  comrtion  gift  could 
have  been  made  effectual  as  such.  Every  bounty  of  nature,  how- 
ever it  may  be  gathered  by  this,  or  that  man,  will  eventually 
find  its  way,  through  the  instrumentality  of  commerce,  to  those  who 
want  it  for  its  inherent  qualities.  It  is  for  these,  wherever  they 
may  dwell,  that  it  is  destined.  Were  it  not  for  these  the  bounty 
would  be  of  little  use  even  to  those  whose  situation  enables  them 
to  control  it  and  to  gather  it.  But  for  commerce,  and  the  ex- 
changes effected  by  it,  the  greatest  part  of  the  wealth  of  the  world 
would    be    wasted,    or    unimproved.^      The   Alaskan    seals,  for   instance, 

^  Law  of  Nature  and  Nations.     Book  4,  Chap.  5,  sec.  9. 
'^  Civil  G-overnment,  Chap.  5,  §  34. 
"Wherewith  accords  that  of  Libanius,  God,  saith  he,  hath  not  made  any  one  part 
of  the  world    the    storehouse  of    all   his   blessings,   but   hath    wisely   distributed   them 
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would  be  nearly  valueless.  A  few  hundreds,  or  thousands  at  the  most, 
would  suffice  to  supply  all  the  needs  of  the  scanty  population  living  on 
the  islands  where  they  are  found,  or  along  the  shores  of  the  seas  through 
which  they  pass  in  their  migrations.  Indeed,  the  Pribilof  Islands  would 
never  have  been  inhabited,  or  even  visited,  by  man  except  for  the 
purpose  of  capturing  seals  in  order  to  supply  the  demands  of  distant 
peoples.  The  great  blessing  to  mankind  at  large  capable  of  being 
afforded  by  this  animal  would  have  been  wholly  unrealized.  The  sole 
condition  upon  which  its  value  depends,  even  to  those  who  pursue  and 
capture  it,  is  that  they  are  able,  by  exchanging  it  for  the  products  of 
other  and  distant  nations,  to  furnish  themselves  with  many  blessings 
which  they  greatly  desire. 

This  truth  that  nature  intends  her  bounties  for  those  who  need  them, 
wherever  they  may  dwell,  may  be  illustrated  and  made  more  clear  by 
inquiring  upon  whom  the  loss  would  fall  if  the  gift  were  taken  away 
Take,  for  instance,  the  widely  used  and  almost  necessary  article  of  India 
rubber.  It  is  produced  in  but  few  and  narrowly-limited  areas,  and  we 
may  easily  suppose  that  by  some  failure  of  nature,  or  misconduct  of  man, 
the  production  is  arrested.  A  loss  would,  no  doubt,  be  felt  by  those 
who  had  been  engaged  in  gathering  it  and  exchanging  it  for  other 
commodities ;  and  a  still  more  extensive  one  would  fall  upon  the 
largely  greater  number  whose  labor  was  applied  in  manufacturing  it  into 
the  various  forms  in  which  it  is  used  ;  but  the  loss  to  both  these  classes 
w^ould  be  but  temporary.  The  cultivators  could  raise  other  products, 
and  the  manufacturers  could  employ  their  industry  in  other  fields.  The 
opportunities  which  nature  offers  for  the  employment*  of  labor  are 
infinite  and  inexhaustible,  and  the  only  effect  of  a  cessation  of  one 
industrv  is  to  turn  the  labor  devoted  to  it  into  other  channels.  But  the 
loss  to  the  consumers  of  the  article,  the  loss  of  those  who  need  that  par- 
ticular thing,  would  be  absolute  and  irreparable. 

If  these  views  are  well  founded  it  follows  that,  by  the  law  of  nature, 
every  nation,  so  far  as  it  possesses  the  fruits  of  the  earth  in  a  measure 
more  than  sufficient  to  satisfy  its  own  needs,  is,  in  the   truest  sense,  a 

through  all  nations,  that  so  each  needing  another's  help  he  might  thereby  lead  men  to 
society  ;  and  to  this  end  he  discovered  unto  them  the  art  of  merchandising,  that  so  what- 
soever any  nation  produced  might  be  communicated  unto  others."  *  *  *  So  Theseus 
speaks  very  pertinently — 

"  What  to  one  nation  nature  doth  deny, 
That  she,  from  others,  doth  by  sea  supply." 

(Grrotius ;  De  Jure  Belli  ac  Pacis,  Book  2,  Chap.  2,  §  13.)  See  also  Phillimore,  Inter- 
national Law,  Yol.  I,  p.  261,  262. 
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trustee  of  the  surplus  for  the  benefit  of  those  in  other  parts  of  the  world 
who  need  them,  and  are  willing  to  give  in  exchange  for  them  the  products 
of  their  own  labor;  and  the  truth  of  this  conclusion  and  of  the  views 
from  which  it  is  drawn  will  be  found  fully  confirmed  by  a  glance  at  the 
approved  usages  of  nations.  It  is  the  characteristic  of  a  trust  that  it  is 
obligatory,  and  that  in  case  of  a  refusal  or  neglect  to  perform  it,  such  per- 
formance may  be  compelled,  or  the  trustee  removed  and  a  more  worthy 
custodian  selected  as  the  depository  of  the  trust.  It  is  an  admitted 
principle  of  the  law  of  nature  that  commerce  is  obligatory  upon  all 
nations ;  that  no  nation  is  permitted  to  seclude  itself  from  the  rest  of 
mankind  and  interdict  all  commerce  with  foreign  nations.  Temporary 
prohibition  of  commerce  for  special  reasons  of  necessity  are,  indeed, 
allowed  ;  but  they  must  not  be  made  permanent.^ 

^  The  instrumentality  of  commerce  as  a  part  of  the  scheme  of  nature  in  securing  to 
mankind  in  general  the  enjoyment  of  her  various  gifts,  in  whatsoever  quarter  of  the  earth 
they  may  be  found,  has  been  pointed  out  by  many  writers  upon  the  law  of  nature  and 
nations,  A  few  citations  will  be  sufficient,  the  views  in  which  all  concur.  It  will  appear 
from  those  which  are  herein  furnished — 

1.  That  man  does  not  begin  to  desire  the  benefit  of  the  gifts  to  be  found  in  other 
lands  and  in  which  he  is  entitled  to  share  until  he  has  made  some  advances  towards 
civilization,  and,  consequently,  commerce  may  be  said  to  be  the  offspring  of  civili- 
zation. 

2.  But  it  reacts  upon  and  greatly  stimulates  the  cause  from  which  it  springs,  so  that 
civihzation  may  also  be  said  to  be  the  fruit  of  commerce. 

3.  In  its  relations  to  civilization  it  is  like  the  division  of  labor  and  has  sometimes  been 
styled  "  the  territorial  division  of  labor." 

4.  Doubtless  there  is  a  large  discretion  which  each  nation  may  justly  exercise  in  respect 
of  the  conditions  under  which  it  will  engage  in  commerce  with  other  nations.  But  an 
absolute  or  unreasonable  refusal  is  in  clear  violation  of  natural  law.  It  is  a  denial  by 
the  refusing  nation  of  the  fundamental  truth  that  the  bounties  of  nature  were  bestowed 

upon  mankind. 

» 

From  "Des  Droits  et  des  Devoirs  des  Nations  Neutres  en  Temps  de  Gruerre  Maritime," 
par  L.  B.  Hautefeuille.     Paris,  1848.     Yol.  I,  p.  256 : 

"  The  Sovereign  Master  of  nature  did  not  confine  himself  to  giving  a  particular 
disposition  to  every  man;  he  also  diversified  climates  and  the  nature  of  soils.  To 
each  country,  to  each  region,  he  assigned  different  fruits  and  special  productions,  all 
or  nearly  all  of  which  were  susceptible  of  being  used  by  man  and  of  satisfying  liis 
wants  or  his  pleasures.  Almost  all  regions  doubtless  produced  what  was  indispensable 
for  the  sustenance  of  their  inhabitants,  but  not  one  produced  all  the  fruits  that  were 
necessary  to  meet  all  real  needs,  or  more  particularly  all  conventional  needs.  It  was, 
therefore,  necessary  to  have  recourse  to  other  nations  and  to  extend  commerce.  Man, 
impelled  by  that  instinct  which  leads  him  to  seek  perfection,  created  new  needs  for 
himself  as  he  made  new  discoveries.  He  accustomed  himself  to  the  use  of  all  the 
productions  of  the  earth  and  of  its  industry.  The  cotton,  sugar,  coffee,  and  tobacco 
of  the  New  World  have  become  articles  of  prime  necessity  for  the  European,  and  an 
immense  trade  is  carried  on  in  them.  The  American,  in  turn,  can  not  dispense  with 
the  varied  productions  of  European  manufacture.  The  development  of  commerce,  that 
is  to  say,  the  satisfaction  of  man's  instincts  of  sociability  and  perfectibility,  has  greatly 
contributed  to  connecting  all    the    nations  of  the  universe  ;   it  has  served  as  a  vehicle, 
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A  sure  guaranty  for  the  observance  of  this  trust  obligation  is  found  in 
the  imperious  and  universal  motive  of  self-interesfc.  The  desire  of 
civilized  man  to  gratify  his  numerous  wants  and  to  better  his  condition 
so  strougly  impels  him  to  commerce  with  other  nations  that  no  other 
inducement  is  in  general  needed.  The  instances  in  history  are  rare  in 
which  nations  have  exhibited  unwillingness  to  engage  in  commercial  inter- 
course ;  but  they  are  possible  under  peculiar  conditions,  and  have  some- 
times actually  occurred.  Such  a  refusal  is  generally  believed  to  have 
been  the  real,  though  it  was  not  the  avowed,  cause  of  the  war  waged  by 
Great  Britain  against  China  in  1840. 

For  the  purposes  of  further  illustration,  a  case  may  be  imagined 
stronger  than  any  of  the  actual  instances  referred  to.  Let  it  be  sup- 
posed that  some  particular  region  from  which  alone  a  commodity  deemed 


so  to  speak,  for  the  performance  of  the  duties  of  humanity.  Commerce  is  really, 
therefore,  an  institution  of  primitive  law  j  it  has  its  source  and  its  origin  in  the  divine 
law  itself." 

From  Yattel  (7th  Amer.  Ed.,  1849,  Book  2,  Chap.  2,  sec.  21,  p.  143)  : 

"Sec.  21.  All  men  ought  to  find  on  earth  the  things  they  stand  in  need  of.  In 
the  primitive  state  of  communion  they  took  them  wherever  they  happened  to  meet 
with  them  if  another  had  not  before  appropriated  tliem  to  his  own  use.  The  introduc- 
tion of  dominion  and  property  could  not  deprive  men  of  so  essential  a  right,  and, 
consequently,  it  can  not  take  place  without  leaving  them,  in  general,  some  means  of 
procuring  what  is  useful  or  necessary  to  them.  This  means  commerce;  by  it  every 
man  may  still  supply  his  wants.  Things  being  now  become  property,  tliere  is  no 
obtaining  theni  without  the  owner's  consent,  nor  are  they  usually  to  be  had  for 
nothing,  but  they  may  be  bought  or  exchanged  for  other  things  of  equal  value.  Men 
are,  therefore,  under  an  ohligation  to  carry  on  that  commerce  with  each  other  if  they 
wish  not  to  deviate  from  the  views  of  nature,  and  this  obligation  extends  also  to  whole 
nations  or  states.  It  is  seldom  that  nature  is  seen  in  one  place  to  produce  everything 
necessary  for  the  use  of  man ;  one  country  abounds  in  corn,  another  in  pastures  and 
cattle,  a  third  in  timber  and  metals,  etc.  If  all  those  countries  trade  together,  as  is 
agreeable  to  human  nature,  no  one  of  them  will  be  without  such  things  as  are  useful 
and  necessary,  and  the  views  of  nature,  our  common  mother,  will  be  fulfilled.  Further, 
one  country  is  fitter  for  some  kind  of  products  than  for  another,  as,  for  instance, 
fitter  for  the  vine  than  for  tillage.  If  trade  and  barter  take  place,  every  nation,  on  the 
certainty  of  procuring  what  it  wants,  will  employ  its  lands  and  its  industry  in  the  most 
advantageous  manner,  and  mankind  in  general  prove  gainers  by  it.  Such  are  the 
foundations  of  the  general  obligations  incumbent  on  nations  reciprocally  to  cultivate 
commerce." 

From  *'  Le9ons  de  Droit  de  la  Nature  et  des  Gens,"  par  M.  le  Professeur  Felice,  Vol.  ]I. 
(Droit  des  Gens).     Paris,  1830.     Le9on  XVII,  page  293  : 

"  The  need  of  this  exchange  is  based  upon  the  laws  of  nature  and  upon  the  wise 
arrangement  which  the  Supreme  Being  has  established  in  the  world,  each  region  and 
each  portion  of  which  furnishes,  indeed,  a  great  variety  of  productions,  but  also  lacks 
certain  things  required  for  the  comfort  or  needs  of  man ;  this  obliges  men  to  exchange 
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necessary  by  man  everywhere,  such  as  Peruvian  bark,  could  be  procured, 
was  within  the  exclusive  dominion  of  a  particular  power,  and  that  it  should 
absolutely  prohibit  the  exportation  of  the  commodity  ;  could  there  be  any 
well-founded  doubt  that  other  nations  would  be  justified,  under  the  law 
of  nature,  in  compelling  that  nation  by  arms  to  permit  free  commerce  in 
such  commodity  ? 

And  this  trust,  of  which  we  are  speaking,  is  not  limited  to  that  sur- 
plus  of  a  nation's  production  which  is  not  needed  for  its  own  wants, 
but  extends  to  its  means  and  capabilities  for  production.  No  nation 
has,  by  the  law  of  nature,  a  right  to  destroy  its  sources  and  means  of 
production  or  leave  them  unimproved.  None  has  the  right  to  convert 
any  portion  of  the  earth  into  a  waste  or.  desolation,  or  to  permit  any 
part  which  may  be  made  fruitful  to  remain  a  waste.  To  destroy  the 
source  from  which  any  human  blessing  flows  is  not  merely  an   error,  it 

their  commodities  with  each  other  and  to  form  bonds  of  friendship,  whereas,  otherwise, 
their  passions  would  impel  them  to  hate  and  destroy  each  other.     *     *     * 

"The  law  of  commerce  is  therefore  based  upon  the  obligation  under  which  nations 
are  to  assist  each  other  mutually,  and  to  contribute,  as  far  as  lies  in  their  power,  to  the 
happiness  of  each  other." 

From  Levi  (International  Commercial  Law,  2d  ed.,  1863.  Vol.  I,  Preface,  pp. 
xxxix,  xl)  : 

#  #  *  « Commerce  is  a  law  of  nature,  and  the  right  of  trading  is  a  natural 
-right. (*)  But  it  is  only  an  imperfect  right,  inasmuch  as  each  nation  is  the  sole  judge 
of  what  is  advantageous  or  disadvantageous  to  itself ;  and  whether  or  not  it  be  con- 
venient for  her  to  cultivate  any  branch  of  trade,  or  to  open  trading  intercourse  with 
any  one  country.  Hence  it  is  that  no  nation  has  a  right  to  compel  another  nation  to 
enter  into  trading  intercourse  wdth  herself,  or  to  pass  laws  for  the  benefit  of  trading  and 
traders.  Yet  the  refusal  of  this  natural  right,  \Yhether  as  against  one  nation  only,  or 
as  against  all  nations,  would  constitute  an  offense  against  international  law,  and  it  was 
this  refusal  to  trade,  and  the  exclusion  of  British  traders  from  her  cities  and  towns,  that 
led  to  the  war  with  Ckina. 

From  Halleck  (International  Law  (Ed.  1861),  Chap.  11,  sec.  13,  p.  280)  : 

"  Sec.  13.  To  this  right  of  trade  there  is  a  corresponding  duty  of  mutual  commerce, 
founded  on  the  general  law  of  nature ;  for,  says  Yattel,  *  one  country  abounds  in  corn, 
another  in  pastures  and  cattle,  a  third  in. timber  and  metals;  all  these  countries  trading 
together,  agreeably  to  human  nature,  no  one  will  be  without  such  things  as  are  useful 
and  necessary,  and  the  views  of  nature,  our  common  mother,  will  be  fulfilled.  Further, 
one  country  is  fitter  for  some  kind  of  products  than  another ;  as  for  vineyards  more 
than  tillage.  If  trade  and  barter  take  place,  every  nation,  on  the  certainty  of  pro- 
curing what  it  wants,  will  employ  its  industry  and  its  ground  in  the  most  advantageous 
manner,  and  mankind  in  general  proves  a  gainer  by  it.  Such  are  the  foundations  of  the 
general  obligation  incumbent  on  nations  reciprocally  to  cultivate  commerce.  Therefore, 
everyone  is  not  only  to  join  in  trade  as  far  as  it  reasonably  can,  but  even  to  countenance 
and  promote  it.' " 

Eeddie  (Inquiries  into  International  Law),  2d  Ed.  1851,  Chap.  5,  Part  II,  sub  sec.  2, 
Art.  2,  p.  207)  : 

"But  the  chief  source  of  the  intercourse    of    nations  in  their  individual  capacity  is 

♦  Vattel,  BoqIj  1,  Chap.  8,  lec,  88, 
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is  a  crime.  And  the  wrong  is  not  limited  by  the  boundaries  of  nations, 
but  is  inflicted  upon  those  to  whom  the  blessing  would  be  useful  wherever 
they  may  dwell.  And  those  to  whom  the  wrong  is  done  have  the  right  to 
redress  it. 

Let  the  case  of  the  article  of  India  rubber  be  again  taken  for  an  illus- 
tration, and  let  it  be  supposed  that  the  nation  which  held  the  fields  from 
which  the  world  obtained  its  chief  supply  should  destroy  its  plantations 
and  refuse  to  continue  the  cultivation,  can  it  be  doubted  that  other 
nations  would,  by  the  law  of  nature,  be  justified  in  taking  possession  by 
force  of  the  territory  of  the  recreant  power  and  establishing  over  it  a 
governmental  authority  which  would  assure  a  continuance  of  the  cultiva- 
tion ?  And  what  would  this  be  but  a  removal  of  the  unfaithful  trustee, 
and  the  appointment  of  one  who  would  perform  the  trust  ?  ^ 

the  exchange  of  commodities,  or  natural  or  artificial  production.  The  territory  of 
one  State  very  rarely  produces  all  that  is  requisite  for  the  supply  of  the  wants,  for  the 
use  and  enjoyment  of  its  inhabitants.  To  a  certain  extent  one  State  generally  abounds 
in  what  others  want.  A  mutual  exchange  of  superfluous  commodities  is  thus  recipro- 
cally advantageous  for  both  nations.  And,  as  it  is  a  moral  duty  in  individuals  to  pro- 
mote the  welfare  of  their  neighbor,  it  appears. to  be  also  the  moral  duty  of  a  nation 
not  to  refuse  commerce  with  other  nations  when  that  commerce  is  not  hurtful  to 
itself." 

From  Kent  (Commentaries  on  American  Law.  (The  Law  of  Nations,  Part  1.)  Ed. 
1866.     Chap.  2,  p.  117)  : 

"As  the  aim  of  international  law  is  the  happiness  and  perfection  of  the  general 
society  of"  mankind,  it  enjoins  upon  every  nation  the  punctual  observance  of  benevo- 
lence and  good  will,  as  well  as  of  justice  toward  its  neiglibors.  This  is  equally  the 
policy  and  the  duty  of  nations.  They  ought  to  cultivate  a  free  intercourse  for  com- 
mercial purposes,  in  order  to  supply  each  other's  wants  and  promote  each  other's 
prosperity.  The  variety  of  climates  and  productions  on  the  surface  of  the  globe,  and 
the  facility  of  communication  by  means  of  rivers,  lakes,  and  the  ocean,  invite  to  a 
liberal  commerce,  as  agreeable  to  the  law  of  nature,  and  extremely  conducive  to  national 
amity,  industry,  and  happiness.  The  numerous  wants  of  civilized  life  can  only  be  supplied 
by  mutual  exchange  between  nations  of  the  peculiar  productions  of  each." 

^  Cases  in  which  nations  have  supposed  themselves  justified  in  interfering  with  the 
territory  and  affairs  of  other  nations  have  frequently  occurred.  The  war  celebrated 
in  Grrecian  history  as  the  first  Sacred  War  was"  an  early  and  illustrative  instance  grow- 
ing out  of  the  religious  sentiment.  The  temple  of  Apollo  at  Delphi  was  the  prin- 
cipal shrine  in  the  religion  of  Greece.  It  was  within  the  territory  of  the  state  of  Krissa 
whose  people  had  desecrated  by  cultivation  the  surroundings  of  the  spot  where  it  was 
situated,  and  by  levying  tolls  and  other  exactions  had  obstructed  the  pilgrimages  which 
the  votaries  of  the  god  were  wont  to  make.  A  large  part  of  Greece  arose  to  punish 
this  violation  of  the  common  right,  and  in  a  war  of  ten  years'  duration  destroyed 
the  town  of  Krissa,  and  consecrated  the  plain  around  the  temple  to  the  service  of  the 
god  by  decreeing  that  it  should  forever  remain  unti]led  and  unplanted.  (Grote,  History 
of  Greece,  Lond.,  1847,  Vol.  IV,  p.  84.)  China  has  furnished  one  of  the  few  instances 
in  modern  times  of  unwillingness  to  engage  in  foreign  commerce.  This  was  not  the 
avowed  but  was  probably  one  of  the  real  causes  of  the  war  waged  against  that  nation  by 
Great  Britain  in  1840. 
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It,  is,  indeed,  upon  this  ground,  and  this  ground  alone,  that  the  con- 
quest by  civilized  nations  of  countries  occupied  by  savages  has  been, 
or  can  be,  defended.  The  great  nations  of  Europe  took  possession  by 
force  and  divided  among  themselves  the  great  continents  of  North  and 
South  America.  Great  Britain  has  incorporated  into  her  extensive 
empire  vast  territories  in  India  and  Australia  by  force,  and  against  the 
will  of  their  original  inhabitants.  She  is  now,  with  France  and  Ger- 
many as  rivals,  endeavoring  to  establish  and  extend  her  dominion  in 
the  savage  regions  of  Africa.  The  United  States,  from  time  to  time, 
expel  the  native  tribes  of  Indians  from  their  homes  to  make  room  for 
their  own  people.  These  acts  of  the  most  civilized  and  Christian  nations 
are  inexcusable  robberies,  unless  they  can  be  defended,  under  the  law 
of  nature,  by  the  argument  that  these  uncivilized  countries  were  the 
gifts  of  nature  to  man,  and  that  their  inhabitants  refused,  or  were  una- 
ble, to  perform  that  great  trust,  imposed  upon  all  nations,  to  make  the 
capabilities  of  the  countries  which  they  hold  subservient  to  the  needs  of 
man.  And  this  argument  is  a  sufficient  defense,  not  indeed  for  the 
thousand  excesses  which  have  stained  these  conquests,  but  for  the  con- 
quests themselves. 

The  second  proposition  above  advanced,  namely,  that  the  title  which 
nature  bestows  upon  man  to  her  gifts  is  of  the  usufruct  only,  is,  indeed, 
but  a  corollary  from  that  which  has  just  been  discussed,  or  rather  a 
part  of  it,  for  in  saying  that  the  gift  is  not  to  this  nation  or  that,  but  to 
mankind,  all  generations,  future  as  well  as  present,  are  intended.  The 
earth  was  designed  as  the  permanent  abode  of  man  through  ceaseless 
generations.  Each  generation,  as  it  appears  upon  the  scene,  is  entitled 
only  to  use  the  fair  inheritance.  ItJs  against  the  law  of  nature  that  any 
waste  should  be  committed  to  the  disadvantage  of  the  succeeding  ten- 
ants.^    The  title  of  each  generation  may  be  described  in  a  term  familiar 


*  Since  the  power  of  man  over  things  extends  no  further  than  to  use  them  accord- 
ingly as  they  are  in  their  nature  usable,  things  are  not  matter  for  consideration  in 
law  except  in  regard  to  the  use  or  treatment  of  which  they  are  capable.  Hence  no 
right  to  things  can  exist  beyond  the  right  to  use  them  according  to  their  nature  ; 
and  tliis  right  is  Property.  No  doubt  a  person  can  wantonly  destroy  a  subject  of 
property,  or  treat  it  in  as  many  ways  which  are  rather  an  abuse  than  a  use  of  tlie 
thing.  But  such  abuse  is  wasteful  and  immoral;  and  that  it  is  not  at  the  same  time 
illegal,  is  simply  because  there  are  many  duties  of  morality  which  it  is  impossible, 
iiiexpedient,  or  unnecessary  for  the  positive  law  to  encorporate  or  enforce.  I  therefore 
define  property  to  be  the  right  to  the  exclusive  use  of  a  thing. 

It  will,  perhaps,  be  objected  to  this  that  if  gathering  the  acorns,  or  other  fruits  of 
the  earth,  etc.,  makes  a  right  to  them,  then  any  one  may  engross  as  much  as  he  will. 
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to  English  lawyers  as  limited  to  an  estate  for  life ;  or  it  may  with  equal 
propriety  be  said  to  be  coupled  with,  a  trust  to  transmit  the  inheritance  to 
those  who  succeed  in  at  least  as  good  a  condition  as  it  was  found,  reason- 
able use  only  excepted,  That  one  generation  may  not  only  consume  or 
destroy  the  annual  increase  of  the  products  of  the  earth,  but  the  stock 
also,  thus  leaving  an  inadequate  provision  for  the  multitude  of  successors 
which  it  brings  into  life,  is  a  notion  so  repugnant  to  reason  as  scarcely  to 
need  formal  refutation.  The  great  writers  upon  the  law  of  nature  and 
nations  properly  content  themselves  with  simply  affirming,  without  laboring 
to  establish,  these  self-evident  truths. 

The  obligation  not  to  invade  the  stock  of  the  provision  made  by 
nature  for  the  support  of  human  life  is  in  an  especial  manner  imposed 
upon  civilized  societies ;  for  the  danger  proceeds  almost  w^holly  from 
them.  It  is  commerce,  the  fruit  of  civilization,  and  which  at  the  same 
time  extends  and  advances  it,  that  subjects  the  production  of  each 
part  of  the  globe  to  the  demands  of  every  other  part,  and  thus  threat- 
ens, unless  the  tendency  is  counteracted  by  efficient  husbandry,  to 
encroach  upon  the  sources  of  supply.  The  barbaric  man  with  sparse 
numbers  scattered  over  the  face  of  the  earth,  with  few  wants,  and  not 
engaged  in  commerce,  makes  but  a  small  demand  upon  the  natural  in- 
crease. He  never  endangers  the  existence  of  the  stock,  and  neither 
has,  nor  needs,  the  intelligent  foresight  to  make  provision  for  the  future. 
Bat  with  the  advance  of  civilization,  the  increase  in  population,  and  the 
multiplication  of  wants,  a  peril  of  overconsumption  arises,  and  along 
with  it  a  development  of  that  prudential  wisdom  which  seeks  to  avert  the 
danger. 

The  great  and  principal  instrumentality  designed  to  counteract  this 
threatening  tendency  is  the  institution  of  private  individual  property, 
which,  by  holding  out  to  every  man  the  promise  that  he  shall  have  the 
exclusive  possession  and  enjoyment  of  any  increase  in  the  products  of 
nature  which  he  may  effect  by  his  care,  labor,  and  abstinence,  brings 
into  play  the  powerful  motive  of  self-interest,  stimulates  the  exertion 
in    every  direction  of    all    his    faculties,    both    of  mind    and    body,  and 


To  which  I  answer  :  Not  so.  The  same  law  of  nature  that  does  by  this  means  give 
us  property,  does  also  bound  that  property  too.  "  Gl^od  has  given  us  all  things  richly," 
(1  Tim.  vi,  17,)  is  the  voice  of  reason  confirmed  by  inspiration.  But  how  far  has  he 
given  it  to  us  ?  To  enjoy.  As  much  as  any  one  can  make  use  to  any  advantage  of  life 
before  it  spoils,  so  much  he  may  by  his  labor  fix  a  property  in.  Whatever  is  beyond 
this  is  more  than  his  share,  and  belongs  to  others.  Nothing  was  made  by  God  for  man 
to  spoil  or  destroy.     (S.  Martin  Leaks,  Jurid.  Soe,  Papers,  Vol,  I,  p.  532.) 
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thus  leads   to   a   prodigiously   increased  production   of    the  fruits  of  the 
earth. 

There  are  some  provisions  to  this  end  which  are  beyond  the  power  of 
private  men  to  supply,  or  for  supplying  Avhich  no  sufficient  inducement  can 
be  held  out  to  them,  inasmuch  as  the  rewards  can  not  be  secured  to  them 
exclusively;  and  here  the  self-interest  of  nations  supplements  and 
cooperates  with  that  of  individuals.  A  large  share  of  the  legislative  policy 
of  civilized  states  is  devoted  to  making  provision  for  future  generations. 
Taxation  is  sought  to  be  limited  to  the  annual  income  of  society. 
Permanent  institutions  of  science  are  established  for  the  purpose  of 
acquiring  a  fuller  knowledge  of  natural  laws,  to  the  end  that  waste  may 
be  restricted,  the  earth  be  made  more  fruitful,  and  the  stock  of  useful 
animals  increased.  The  destruction  of  useful  wild  animals  is  sought  to 
be  prevented  by  game  laws,  and  the  attempt  is  even  made  to  restock  the 
limitless  areas  of  the  seas  with  animal  life  which  may  be  made  subservient 
to  man. 

The  same  policy  is  observable  in  the  ordinary  municipal  law  of  states. 
Whenever  the  possessor  of  property  is  incapable  of  good  husbandry,  and 
therefore  liable  to  waste  or  misapply  that  part  of  the  wealth  of  society 
which  is  confided  to  him,  he  is  removed  from  the  custody,  and  a  more 
prudent  guardian  substituted  in  his  place.  Infants,  idiots,  and  insane 
persons  are  deprived  of  the  control  of  their  property,  and  the  state 
assumes  the  guardianship.  This  policy,  is  adopted  not  merely  out  of 
regard  to  the  private  interests  of  the  present  owner,  but  in  order  also  to 
promote  the  permanent  objects  of  society  by  protecting  the  interests  of 
future  generations. 

There  are  some  exceptions,  rather  apparent  than  real,  to  the  law 
which  confines  each  generation  to  the  increase  or  usufruct  of  the 
earth.  Nature  holds  in  some  of  her  storehouses  the  slow  accumula- 
tions of  long  preceding  ages,  which  can  not  be  reproduced  by  the 
agency  of  man.  The  products  of  the  mineral  kingdom,  when  con- 
sumed, can  not  be  restored  by  cultivation.  But  here  the  operation  of 
the  institution  of  private  property  is  still  effective,  by  exacting  the 
highest  price,  to  limit  the  actual  consumption  to  the  smallest  extent 
consistent  with  a  beneficial  use.  Again,  it  is  not  possible  to  limit  the 
consumption  of  useful  wild  birds  to  the  annual  increase  ;  for  they  can 
not  be  made  the  subjects  of  exclusive  appropriation  as  property,  and 
consequently  can  not  be  increased  in  numbers  by  the  care  and  absti- 
nence of  indiv-idual  man.  'J'he  motive  of  self-interest  can  not  here  be 
brought    into   j)liiy.      But   society   still   makes  the  only  preservative  effort 
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in  its  power  by  restricting  consumption  through  the  agency  of  game 
laws. 

So,  also,  in  the  case  of  fishes  inhabiting  the  seas  and  reproducing  their 
species  therein.  It  is  impossible  to  limit  the  extent  to  which  they  may 
be  captured ;  but  here  nature,  as  if  conscious  of  the  inability  of  man 
to  take  care  of  the  future,  removes  the  necessity,  in  most  cases,  for  such 
care  by  the  enormous  provision  for  reproduction  which  she  makes.     The 

4 

possible  necessity,  however,  or  the  wisdom  of  endeavoring  to  supplement 
the  provision  of  nature,  has  already  been  taken  notice  of  by  man,  and 
efforts  are  now  in  progress  to  prevent  an  apprehended  destruction  of  the 
stock.  The  case  of  fishes  resorting,  for  the  purposes  of  reproduction,  to 
interior  waters,  has,  for  a  long  time,  engaged  the  attention  of  governments, 
and  much  success  has  followed  efforts  to  make  the  annual  increase  adequate 
to  human  wants. 


SUMMARY   OF   DOCTRINES   ESTABLISHED. 

The  foregoing  discussion  concerning  the  origin,  foundation,  extent, 
form,  and  limitations  of  the  institution  of  property  will,  it  is  believed, 
be  found  to  furnish,  in  addition  to  the  doctrines  of  municipal  law, 
decisive  tests  for  the  determination  of  the  principal  question,  whether 
the  United  States  have  a  property  in  the  seal  herds  of  Alaska ;  but  it 
may  serve  the  purposes  of  convenience  to  present,  before  proceeding 
to  apply  the  conclusions  thus  reached,  a  summary  of  them  in  a  concise 
form. 

First.  The  institution  of  property  springs  from  and  rests  upon  two  prime 
necessities  of  the  human  race  : 

1.  The  establishment  of  peace  and  order,  which  is  necessary  to  the 
existence  of  any  form  of  society. 

2.  The  preservation  and  increase  of  the  useful  products  of  the  earth, 
in  order  to  furnish  an  adequate  supply  for  the  constantly  increasing 
demands  of  civilized  society. 

Second.  These  reasons,  upon  which  the  institution  of  property  is 
founded,  require   that  every  useful  thing,  the  supply  of  which  is  limited^ 
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and  which  is  capable  of  ownership,  should  be  assigned  to  some  legal  and 
determinate  owner. 


Third.  The  extent  of  the  dominion  which,  by  the  law  of  nature,  is  con- 
ferred upon  particular  nations  over  the  things  of  the  earth,  is  limited  in 
two  ways  : 

1,  They  are  not  made  the  absolute  owners.  Their  title  is  coupled  with 
a  trust  for  the  benefit  of  mankind.  The  human  race  is  entitled  to  parti- 
cipate in  the  enjoyment. 

2.  Asa  corollary  or  part  of  the  last  foregoing  proposition,  the  things 
themselves  are  not  given ;  but  only  the  increase  or  usufruct  thereof.  ^ 

APPLICATION     OP    THE     FOREGOING    PRINCIPLES     TO     THE    QUESTION   OF   PROPERTY 

IN   THE    ALASKAN    HERD    OP    SEALS. 

In  entering  upon  the  particular  discussion  whether,  upon  the  principles 
above  established,  the  United  States  have  a  property  interest  in  the  seal 
herd,  it  is  obvious  that  we  must  have  in  mind  a  body  of  facts  which  have 
not,  as  yet,  been  fully  stated. 

We  were  obliged,  indeed,  while  showing  that  the  seals  must  be  regarded 
as  the  subjects  of  property  under  the  settled  and  familiar  rules  of  muni- 
cipal law,  to  briefly  point  out  that  the  question  whether  they  were,  under 
that  law,  the  subjects  of  property  depended  upon  their  nature  and  habits, 
and  not  upon  whether  they  were  to  be  classed  under  one  or  the  other  of 
the  vague  and  uncertain  general  divisions  of  wild  and  tame ;  and  also  that 
they  had,  as  part  of  their  nature  and  habits,  all  the  essential  qualities  upon 
which  that  law  had  declared  several  other  descriptions  of  animals  com- 
monly designated  as  wild  to  be,  nevertheless,  the  subjects  of  property. 
But  this  brief  description  is  not  sufficient  for  the  purposes  of  the  broader 
argument  upon  which  we  are  now  engaged.  We  should  have  in  mind 
a  complete  knowledge  of  every  material  fact  connected  with  these 
animals. 


'  In  the  foregoing  discussion,  which  involves  only  the  most  general  principles,  and 
concerning  which  there  is  little  controversy,  we  have  avoided  frequent  reference  to 
authorities  in  order  not  to  interrupt  the  attention.  But  an  examination  of  the  authorities 
should  not  be  omitted.  To  facilitate  this,  somewhat  copious  citations  are  gathered  and 
arranged  in  the  Appendix  to  this  portion  of  the  argument. 
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The  first  step,  therefore,  in  the  further  progress  of  our  argument  must 
be  to  assemble  more  precisely  and  fully  our  information  concerning 
the  utility  of  these  animals,  their  nature  and  habits,  the  modes  by  which 
they  are  pursued  and  captured,  the  danger  of  extermination  to  which 
they  are  exposed,  from  what  modes  of  capture  that  danger  arises,  whether 
it  is  capable  of  being  averted,  and  by  Avhat  means.  We  proceed,  therefore, 
to  place  before  the  learned  Arbitrators  a  concise  statement  of  the  facts 
bearing  upon  these  points. 

And  first,  concerning  their  utility.  That  they  belong  to  the  class  of 
useful  animals  is,  of  course,  a  conceded  fact ;  but  in  this  general  admis- 
sion the  extent  of  the  utility,  the  magnitude  of  the  blessing  which  they 
bring  to  man,  may  not  be  adequately  estimated.  They  are  useful  for 
food,  and  constitute  a  considerable  part  of  the  provision  for  this  pur- 
pose which  is  available  to  many  of  the  native  tribes  of  Indians  who 
inhabit  the  coast  along  which  their  migrations  extend.  They  are  abso- 
lutely necessary  for  this  purpose  to  the  small  native  population  of  the 
Pribilof  Islands.  These  could  not  subsist  if  this  provision  were  lost. 
They  are  useful  for  the  oil  which  they  afford ;  but  their  principal  utility 
consists  in  their  skins,  which  afford  clothing,  not  only  to  the  native 
tribes  above  mentioned,  but,  when  prepared  by  the  skill  which  is  now 
employed  upon  them,  furnish  a  garment  almost  unequaled  for  its  com- 
fort, durability,  and  beauty.  There  is,  indeed,  no  part  of  the  animal 
which  does  not  subserve  some  human  want.  The  eagerness  with  which 
it  is  sought,  and  the  high  price  which  the  skins  command  in  the  markets 
of  the  Avorld,  are  further  proof  of  its  exceeding  utility.  Its  prodigious 
numbers,  even  after  the  havoc  which  has  been  wrought  by  the  relentless 
war  made  upon  it  by  man,  exhibit  the  magnitude  of  the  value  of  the 
species;  and  if  we  add  to  these  numbers,  as  we  justly  may,  the  increase 
which  would  come  if  its  former  places  of  resort,  which  have  been  laid  waste 
by  destructive  pursuit,  should  be  again,  by  careful  and  protected  cultiva- 
tion, repeopled,  the  annual  supply  would  exceed  the  present  yield  perhaps 
tenfold. 

Leaving  out  of  view  here  the  unlawful  character  of  the  employment, 
we  may  say  that  there  is  a  further  utility  in  the  employment  given  to 
human  labor  in  the  pursuit  and  capture  of  the  animal  and  the  manu- 
facture of  the  skins.  There  are  probably  two  thousand  persons  em- 
ployed for  a  large  part  of  the  year  in  the  taking  of  seals  at  sea,  and  a 
large  number  in  the  building  of  the  vessels  and  making  of  the  imple- 
ments  required   in  that  occupation.     A  much   Inrger  number,  principally 


PROPERTY    IN    THE    ALASKAN    SEAL   HEUD.  71 

inhabitants  of  Great  Britain,  are  wholly  employed  in  the  preparation  of 
the  skins  for  market.  The  annual  value  of  the  manufactured  product  can 
scarcely  be  less  than  $5,000,000  or  $6,000,000. 

But  this  last  mentioned  utility,  that  which  arises  from  the  employ- 
ment given  to  industry,  is  not  absolute  and  permanent.  If  the 
industry  were  destroyed  by  the  total  destruction  of  the  seals,  some 
inconvenience  would  doubtless  be  felt  before  the  labor  could  be 
diverted  into  other  channels.  It  could,  however,  and  would,  be  so  di- 
.verted,  and  the  loss  would  thus  be  repaired.  But,  as  already  observed, 
the  case  would  be  different  with  the  loss  inflicted  upon  those  who  itse 
the  skins.  "No  substitute  could  supply  this  loss ;  nor  would  there  be 
any  corresponding  gain.  In  the  case  of  some  useful  wild  animals,  the 
American  bison,  for  instance,  which  inhabit  the  earth  and  subsist  upon 
its  fruits,  and  which  are  necessarily  exterminated  by  tbe  occupation  of 
the  wild  regions  over  which  they  roam,  there  is  a  more  than  compen- 
sating advantage  in  the  more  numerous  herds  of  tamed  animals  which 
subsist  upon  the  same  food.  But  the  seal  occupies  no  soil  which  would 
otherwise  be  useful.  The  food  upon  which  it  subsists  comes  from  the 
illimitable  storehouses  of  the  seas,  and  could  not  otherwise  be  made  pro- 
ductive of  any  distinct  utility. 

We  are  next  to  take  into  more  Darticular  consideration  the  nature 
and  habits  of  the  seal,  and  the  other  circumstances  above  adverted  to 
which  enable  us  to  measure  the  perils  to  which  the  existence  of  the 
race  is  exposed,  and  the  means  by  Avhich  these  may  be  best  counter- 
acted. It  is  here  that  we  encounter,  for  the  first  time,  any  mateiial 
contradiction  and  dispute  in  the  evidence  ;  and,  inasmuch  as  it  is  in  a 
high  degree  important  that  w^e  should  ascertain  the  precise  truth  upon 
these  points,  it  should  be  clearly  understood  what  evidence  is  really 
before  the  arbitrators,  and  what  measure  of  credit  and  weight  should 
be  allowed  to  the  different  classes  of  evidence.  Any  critical  and  de- 
tailed discussion  of  the  evidence,  if  incorporated  into  the  body  of  the 
argument,  might  involve  interruptions  too  much  protracted  in  the  chain  of 
reasoning,  and  will,  for  that  reason,  be  separately  presented  in  appendices  ; 
but  some  general  notion  should  be  had  at  the  outset  of  the  relative  import- 
ance of  the  various  pieces  of  evidence. 

First.  There  is  a  large  body  of  common  knowledge  respecting  the 
natural  history  of  animals  and  the  facts  of  animal  life,  which  all  intel- 
ligent and  well  educated  minds  are  presumed  to  possess.  In  the  ab- 
sence of  those  facilities,  such  as  municipal  tribunals  afford  for  the  pro- 
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duction  and  examination  of  witnesses,  it  is  supposed  by  the  undersigned 
that  this  common  knowledge  may,  with  large  latitude,  be  deemed  to  be 
already  possessed  by  the  learned  Arbitrators,  and  to  be  available  in  the 
discussion  and  decision  of  the  controversy. 

Second.  In  the  next  place  this  knowledge  may  be  supplemented  by 
an  appeal  to  the  authoritative  writings  of  scientific  and  learned  men,  and 
also  to  the  writings  of  trustworthy  historians  and  of  actual  observers  of 
the  facts  which  they  relate. 

Third.  The  reports,  both  joint  and  separate,  of  the  Commissioners 
appointed  in  pursuance  of  the  ninth  article  of  the  Treaty,  are,  by  the  terms 
of  the  Treaty,  made  evidence,  and  were  undoubtedly  contemplated  as  likely 
to  furnish  most  important  and  trustworthy  information. 

Fourth.  The  testimony  of  ordinary  witnesses,  actual  observers  of  the 
facts  to  which  they  testify.  This  is  contained  in  ex  parte  depositions,  but 
must,  notwithstanding,  be  received  as  competent.  No  mode  having  been 
provided  by  which  witnesses  could  be  subjected  to  cross-examination, 
these  depositions  must  be  accepted  as  belonging  to  the  class  of  best  obtain- 
able evidence.  The  necessity  of  caution  and  scrutiny  in  the  use  of  it  is 
manifest ;  but  it  may  be  found  to  be  of  great  value,  depending  upon  the 
number  of  concurring  voices,  and  the  degree  of  intelligence  and  freedom 
from  bias  which  may  be  exhibited. 

Concerning  the  reports  of  the  Commissioners,  some  observations  are 
appropriate  in  this  place.  Their  duties  were  defined  in  concise  but  very 
clear  language  in  the  ninth  article  of  the  Treaty,  as  follows  : 

Each  Government  shall  appoint  two  Commissioners  to  investigate,  con- 
jointly with  the  Commissioners  of  the  other  Government,  all  the  facts 
having  relation  to  seal  life  in  Bering  Sea,  and  the  measures  necessary  for 
its  proper  protection  and  preservation. 

The  four  Commissioners  shall,  so  far  as  they  may  be  able  to  agree,  make 
a  joint  report  to  each  of  the  two  Governments,  and  they  shall  also  report, 
either  jointly  or  severally,  to  each  Government  on  any  points  upon  which 
they  may  be  unable  to  agree. 

They  found  themselves  unable  to  agree,  except  upon  a  very  few  points, 
the  most  important  of  which  are  expressed  in  the  following  language  : 

5.  We  are  in  thorough  agreement  that,  for  industrial  as  well  as  for 
other  obvious  reasons,  it  is  incumbent  upon  all  nations,  and  particularly 
upon  those  having  direct  commercial  interests  in  fur-seals,  to  provide  for 
their  protection  and  preservation.     *     *     * 

7.  We  find  that  since  the  Alaska  purchase  a  marked  diminution  in 
the  number  of  seals  on  and  habitually  resorting  to  the  Pribilof  Islands  has 
taken  place  ;  that  it  has  been  cumulative  in  effect,  and  that  it  is  the  result 
of  excessive  killing  by  man.^ 

^  Case  of  the  United  States,  p.  309. 
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These  gentlemen  were,  some  of  them  at  least,  men  eminent  in  the 
world  of  science,  and  acknowledged  experts  upon  the  subject  committed 
to  them  for  examination.  The  language  of  the  treaty  simply  called  for 
their  opinions  and  advice  upon  a  question  mainly  scientific.  What 
was  the  reason  which  prevented  them  from  coming  to  an  agreement  ? 
Was  it  that  the  question  was  a  difficult  and  doubtful  one  upon  which 
men  of  science  might  well  differ  ?  It  would  seem  not.  It  is  described 
in  the  joint  report  as  being  "  considerable  difference  of  opinion  on 
certain  fundamental  propositions."  What  it  really  was  appears  from 
the  separate  Report  of  the  Commissioners  of  the  United  States.^ 
They  conceived,  as  is  therein  stated  by  them,  that  the  only  subject 
which  they  were  to  consider  was  the  facts  relating  to  seal  life  in  the 
Bering  Sea,  and.  what  measures  were  necessary  to  secure  its  preser- 
vation. If  there  were  any  question  of  property,  or  international  right, 
or  political  expediency,  involved,  it  was,  presumably,  to  be  determined 
by  others.  They  had  no  qualifications  for  such  a  task,  and  were  not 
called  upon  to  perform  it.  But  the  Commissioners  of  Great  Britain 
took  a  different  view.  In  that  view  the  question  of  the  respective 
national  rights  of  Great  Britain  and  the  United  States  was  one  of 
"  fundamental  importance,"  and  no  measures  were  entitled  to  consider- 
ation which  denied  or  ignored  the  supposed  right  of  subjects  of  Great 
Britain  to  carry  on  pelagic  sealing.  Their  understanding  of  the  ques- 
tion upon  which  they  were  to  give  an  opinion  was  not  simply  what 
measures  were  necessary  to  preserve  the  seals  from  extermination  but 
what  were  the  measures  most  effective  to  that  end  which  could  be 
devised  consistently  with  a  supposed  right  on  the  part  of  nations  generally 
to  carry  on  pelagic  sealing.  It  is  not  surprising  that  no  agreement  could 
be  reached.  There  was  a  radical  difference  of  opinion  between  the  Com- 
missioners in  respect  to  their  functions.  According  to  the  views  of  the 
United  States  Commissioners,  a  qaestion  mainly  scientific  wa?  sub- 
mitted to  them;  but  their  associates  on  the  part  of  '  Great  Britain 
thought  that  legal  and  political  questions  were  also  submitted,  or  if 
not  submitted,  that  they  were  bound  to  act  upon  the  view  that  the'> 
range  of  their  scientific  inquiry  was  bounded  and  limited  by  aasump- ? 
tions  which  they  were  required  to  make  respecting  international  rights ;  ' 
in  other  words,  their  functions  were  not  those  of  scientific  seekers  for 
the  truth,  but  diplomatic  agents,  intrusted  with  national  interests,  and 
charged  with  the  duty  of  making  the  best  agreement  they  could  con-  ■ 
sistently  with  those  interests. 

^  Ibid.,  pp.  316-318. 
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It  Reems  very  clear  that  this  conception  of  their  powers  and  functions 
was  wholly  erroneous.  There  were  differences  between  Great  Britain 
and  the  United  States  respecting  the  subject  of  pelagic  seal  hunting ; 
but  both  nations  were  agreed  that  it  was  extremely  desirable  that  the 
capture  of  seals  should  be  so  regulated,  if  possible,  as  to  prevent  the 
extermination  of  the  species.  It  w^as  extremely  desirable  to  both 
parties  to  know  one  thing,  and  that  was,  whether  any,  and  if  any, 
what  measures  were  necessary  in  order  to  prevent  this  threatened 
extermination.  This  was  a  mainly  scientitic  question;  bnt  whether  the 
measures  w^hich  might  be  found  to  be  thus  necessary  could  be  acceded 
to  by  both  parties  to  the  cohtroversy  was  quite  another  question,  the 
decision  of  which  w^as  lodged  with  the  political  representatives  of  the 
respective  governments.  If  they  should  be  prepared  to  accede  to  them, 
all  difficulty  w^ould  be  removed.  If  they  should  not  be  able  to  agree,  a 
tribunal  was  provided  with  power  to  determine  what  should  be  done, 
and  the  reports  of  the  Commissioners  were  to  be  laid  before  it  for  its 
instruction. 

Such  being  the  view  which  the  Commissioners  of  Great  Britain  took 
of  their  own  functions,  their  report  should  be  regarded  as  partaking  of 
the  same  character,  and  such  it  appears  to  be  upon  inspection.  There 
is  in  no  part  of  it  any  purpose  discernible  to  discover  and  reveal  the 
true  cause  which  is  operating  to  diminish  the  numbers  of  the  fur-seal, 
and  to  indicate  the  remedy,  if  any,  which  science  points  out.  It  is  ap- 
parent throughout  the  report  that  its  authors  conceived  themselves  to 
be  charged  with  the  defense  of  the  Canadian  interest  in  pelagic  sealing; 
and  it  consequently  openly  exhibits  the  character  of  a  labored  apology 
for  that  interest,  particularly  designed  to  minimize  its  destructive  tend- 
ency, and  to  support  a  claim  for  its  continued  prosecution.  This  being 
its  distinguishing  feature,  it  is,  with  great  respect,  submitted  that  any 
weight  to  be  allowed  io  it  as  evidence  should  be  confined  to  the  state- 
ments of  facts  which  fell  under  the  observation  of  its  authors;  that 
these  should  be  regarded  as  the  utterances  of  unimpeachable  witnesses 
of  the  highest  character,  testifying,  however,  under  a  strong  bias ;  and 
that  the  opinions  and  reasonings  set  forth  in  it  should  be  treated  with 
the  attention  which  is  usually  accorded  to  the  arguments  of  counsel,  but 
as  having  no  value  whatever  as  evidence. 

In  thus  pointing  out  the  general  character  of  the  Report  of  the  Com- 
missioners of  Great  Britain,  no  reflection  is  intended  upon  its  authors. 
Similar  observations  would  be  applicable  to   the    Report   of   the  United 
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States  Commissioners  had  tliev  taken  the  same  view  of  their  functions. 
Their  conception,  however,  of  the  duties  imposed  upon  them  was  widely 
different.  They  regarded  themselves  as  called  upon  simply  to  ascertain 
the  truth,  whatever  it  might  be,  concerning  "seal  life  in  Behring  Sea 
and  the  measures  necessary  for  its  proper  protection  and  preservation." 
This  seemed  to  them  essentially  a  scientific  inquiry,  and  not  to  embrace 
any  consideration  of  national  rights,  or  of  the  freedom  of  the  seas — a 
class  of  questions  which  they  would  probably  have  deemed  themselves 
ill  qualified  to  solve.  They  are  not,  indeed,  to  be  presumed  to  be  less 
interested  in  behalf  of  their  own  nation  than  their  associates  on  the  side 
of  Great  Britain ;  but  as  they  did  not  conceive  themselves  charged  with 
the  duty  of  protecting  a  supposed  national  interest,  they  could  remember 
that  science  has  no  native  country,  and  that  they  could  not  defend  them- 
selves, either  in  their  own  eyes,  or  before  their  fellows  of  the  scientific 
world,  if  they  had  allowed  the  temptations  of  patriotism  to  swerve  them 
from  the  interests  of  truth.  Their  report  is  earnestly  recommended  to 
the  attention  of  the  Tribunal  as  containing  a  statement  of  all  the  material 
facts  relating  to  seal  life,  uncolored  by  national  interest,  and  clearly 
presenting  the  scientific  conclusions  which  those  facts  compel. 

From  the  evidence  classified  as  above,  which  may  be  regarded  as  being 
before  the  Tribunal,  we  now  proceed  to  collect  the  principal  facts  relating 
to  seal  life,  and  the  methods  by  which  the  animal  is  pursued  and  captured, 
80  far  as  those  facts  are  material  in  the  inquiry  whether  the  United 
States  have  the  property  interest  asserted  by  them.  For  the  principal 
facts  of.  seal  life  we  borrow  the  statement  contained  in  the  report  of  the 
United  States  Commissioners. 

PRINCIPAL    FACTS    IN    THE    LIFE    HISTORY    OF   THE    FUR-SEAL. 

1.  The  Northern  fur-seal  (Callorhinus  ursinus)  is  an  inhabitant  of 
Bering  Sea  and  the  Sea  of  Okhotsk,  where  it  breeds  on  rocky  islands. 
Only  four  breeding  colonies  are  known,  namely,  (1)  on  the  Pribilof 
Islands,  belono^ing  to  the  United  States ;  (2)  on  the  Commander  Islands, 
belonging  to  Russia ;  (3)  on  Robben  Reef,  belonging  to  Russia ;  and  (4) 
on  the  Kurile  Islands,  belonging  to  Japan.  The  Pribilof  and  Commander 
Islands  ai^e  in  Bering  Sea;  Robben  Reef  is  in  the  Sea  of  Okhotsk,  near 
the  island  of  Saghalien,  and  the  Kurile  Islands  are  between  Yezo  and 
Kamchatka.  The  species  is  not  known  to  breed  in  any  other  part  of  the 
world.  The  fur-seals  of  Lobos  Island  and  the  south  seas,  and  also  those 
of  the  Galapagos  Islands  and  the  islands  off  lower  California,  belong  to 
widely-different  species,  and  are  placed  in  different  genera  from  the 
Northern  fur-seal. 

2.  In  winter  the  fur-seals  migrate  into  the  North  Pacific  Ocean.  The 
herds  from  the  Commander  Islands,  Robben  Reef,  and  the  Kurile 
Islands  move  south  along  the  Japan  coast,  while  the  herd  belonging  to 
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tlie    Prlbilof    Islands   leaves   Bering  Sea    by    the   eastern   passes   of    the 
Alentian  chain. 

3.  The  fur-F,eals  of  the  Pribilof  Islands  do  not  mix  with  those  of  the 
Commander  and  Knrile  Islands  at  any  time  of  the  year.  In  summer  the 
two  herds  remain  entirely  distinct,  separated  by  a  water  interval  of  several 
hundred  miles ;  and  in  their  winter  migrations  those  from  the  Pribilof 
Islands  follow  the  American  coast  in  a  southeasterly  direction,  while  those 
from  the  Commander  and  Kurile  Islands  follow  the  Siberian  and  Japan 
coasts  in  a  southwesterly  direction,  the  two  herds  being  separated  in 
winter  by  a  water  interval  of  several  thousand  miles. 

This  regularity  in  the  movements  of  the  different  herds  is  in  obedience 
to  the  well-known  law  that  migratory  animals  follow  definite  routes  m 
migration^  and  return  year  after  year  to  the  same  places  to  breed.  Were  it 
not  for  this  law,  there  would  be  no  such  thing  as  stability  of  species,  for 
interbreeding  and  existence  under  diverse  physiographic  conditions  would 
destroy  all  specific  characters.^ 

The  pelage  of  the  Pribilof  fur-seals  differs  so  markedly  from  that  of  the 
Commander*  Islands  fur-seals  that  the  two  are  readily  distinguished  by 
experts,  and  have  very  different  values,  the  former  commanding  much 
higher  prices  than  the  latter  at  the  regular  London  sales. 

4.  The  old  breeding  males  of  the  Pribilof  herd  are  not  known  to  range 
much  south  of  the  Aleutian  Islands,  but  the  females  and  young  appear 
along  the  American  coast  as  far  south  as  northern.  California.  Returning, 
the  herds  of  females  move  northward  along  the  coasts  of  Oregon,  Washing- 
ton and  British  Columbia  in  January,  February,  and  March,  occurring  at 
varying  distances  from  shore.  Following  the  Alaska  coast  northward 
and  westward,  they  leave  the  North  Pacific  Ocean  in  June,  traverse  the 
eastern  passes  in  the  Aleutian  chain,  and  proceed  at  once  to  the  Pribilof 
Islands. 

5.  The  old  (breeding)  males  reach  the  islands  much  earlier,  the  first 
coming  the  lasu  week  in  April  or  early  in  May.  They  at  once  land  and 
take  stands  on  the  rookeries,  where  they  await  the  arrival  of  the  females. 
Each  male  (called  a  bull)  selects  a  large  rock,  on  or  near  which  he  remains 
until  August,  unless  driven  off  by  stronger  bulls,  never  leaving  for  a 
single  instant,  night  or  day,  and  taking  neither  food  nor  water.  Both 
before  and  for  sometime  after  the  arrival  of  the  females  (called  cows)  the 
bulls  fight  savagely  among  themselves  for  positions  on  the  rookeries  and 
for  possession  of  the  cows,  and  many  are  severely  wounded.  All  the 
bulls  are  located  by  June  20. 

6.  The  bachelor  seals  (holluschickie)  begin  to  arrive  early  in  May,  and 
large  numbers  are  on  the  hauling  grounds  by  the  end  of  May  or  first 
week  of  June.  They  begin  to  leave  the  islands  in  November,  but  many 
remain  into  December  or  January,  and  sometimes  into  February. 

7.  The  cows  begin  arriving  early  in  June,  and  soon  appear  in  large 
schools  or  droves,  immense  numbers  taking  their  places  on  the  rook- 
eries each  day  between  the  middle  and  end  of  the  month,  the  precise 
dates  varying  with  the  neather.  They  assemble  about  the  old  bulls  in 
compact  groups,  called  harems.     The  harems  are  complete  early  in  July, 

^  The  home  of  a  species  is  the  area  over  -which  it  breeds.  It  is  well  known  to 
naturalists  that  migratory  animals,  whether  mammals,  birds,  fishes,  or  members  of  other 
groups,  leave  their  homes  for  a  part  of  the  year  because  the  climatic  conditions  or  the 
food  supply  become  unsuited  to  their  needs ;  and  that  wherever  the  home  of  a  species 
is  so  situated  as  to  provide  a  suitable  climate  and  food  supply  throughout  the  year^ 
such  species  do  not  migrate.  This  is  the  explanation  of  the  fact  that  the  northern  fur- 
seals  are  migrants,  while  the  fur-sealu  of  tropical  mi^  warm  temperate  latitudes  do  not 
Biigrate. 
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at  which  time  the  breeding  rookeries  attain  their  maximum  size  and  com- 
pactness. 

8.  The  cows  give  birth  to  their  young  soon  after  taking  their  places  on 
the  harems,  in  the  latter  jDart  of  June  and  in  July,  but  a  few  are  delayed 
until  August.  The  period  of  gestation  is  between  eleven  and  twelve 
months. 

9.  A  single  young  is  born  in  each  instance.  The  young  at  birth  are 
about  equally  divided  as  to  sex. 

10.  The  act  of  nursing  is  performed  on  land,  never  in  the  water.  It  is 
necessary,  therefore,  for  the  cows  to  remain  at  the  islands  until  the  young 
are  weaned,  Avliich  is  not  until  they  are  four  or  five  months  old.  Each 
mother  knows  her  own  pup,  and  will  not  permit  any  other  to  nurse.  This 
is  the  reason  so  many  thousand  pups  starve  to  death  on  the  rookeries 
when  their  mothers  are  killed  at  sea,  We  have  repeated!}'  seen 
nursing  cows  come  out  of  the  water  and  search  for  their  young,  often 
travelling  considerable  distances  and  visiting  group  after  group  of  pups 
before  finding  their  own.  On  reaching  an  assemblage  of  pups,  some  of 
which  are  awake  and  others  asleep,  she  rapidly  moves  about  among  them, 
sniffing  at  each,  and  then  gallops  off  to  the  next.  Those  that  are  awake 
advance  toward  her,  with  the  evident  purpose  of  nui\sing,  but  she  repels 
them  with  a  snarl  and  passes  on.  When  she  finds  her  own,  she  fondles  it 
a  moment,  turns  partly  over  on  her  side  so  as  to  present  her  nipples,  and  it 
promptly  begins  to  suck.  In  one  instance  we  saw  a  mother  carry  her  pup 
back  a  distance  of  15  meters  (50  feet)  before  allowing  it  to  nurse.  It  is 
said  that  the  cows  sometimes  recognize  their  young  by  their  cry,  a  sort  of 
bleat. 

11.  Soon  after  birth  the  pups  move  away  from  the  harems  and  huddle 
together  in  small  groups,  called  "  pods,"  along  the  borders  of  the  breeding 
rookeries  and  at  some  distance  from  the  water.  The  small  groups  gradu- 
ally unite  to  form  larger  groups,  which  move  slowly  down  to  the  water's 
edge.  When  six  or  eight  weeks  old  the  pups  begin  to  learn  to  swim.  Not 
only  are  the  young  not  born  at  sea,  but  if  soon  after  birth  they  are  washed 
into  the  sea  they  are  drowned. 

12.  The  fur-seal  is  polygamous,  and  the  male  is  at  least  five  times  as 
large  as  the  female.  As  a  rule  each  male  serves  about  fifteen  or  twenty 
females,  but  in  some  cases  as  many  as  fifty  or  more. 

18.  The  act  of  copulation  takes  place  on  land,  and  lasts  from  five  to  ton 
minutes.  Most  of  the  cows  are  served  by  the  middle  of  July,  or  soon  after 
the  birth  of  their  pups.  They  then  take  the  water,  and  come  and  go  for 
food  while  nursing. 

14.  Many  young  bulls  succeed  in  securing  a  few  cows  behind  or  away 
from  the  breeding  harems,  particularly  late  in  the  season  (after  the  middle 
of  July,  at  which  time  the  regular  harems  begin  to  break  up).  It  is  almost 
certain  that  many,  if  not  most,  of  the  young  cows  are  served  for  tlie  first 
time  by  these  young  bulls,  either  on  the  hauling  grounds  or  along  the 
water  front. 

These  bulls  may  be  distinguished  at  a  glance  from  those  on  the  regular 
harems  by  the  circumstance  that  they  are  fat  and  in  excellent  condition, 
while  those  that  have  fasted  for  three  months  on  the  breeding  rookeries  are 
much  emaciated  and  exhausted.  The  young  bulls,  even  when  they  have 
succeeded  in  capturing  a  number  of  cows,  can  be  driven  from  their  stands 
with  little  difficulty,  while  (as  is  well  known)  the  old  bulls  on  the  harems 
will  die  in  their  tracks  rather  than  leave. 

15.  The  cows  are  believed  to  take  the  bull  first  when  two  years  old,  and 
deliver  their  first  pup  when  three  years  old. 

16.  Bulls  first  take  stands   on  the  breeding  rookeries  when  six  or  seven 
[317]  f2 
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years  old.     Before  this  they  are  not  powerful  enough  to  fight  the  older 
bulls  for  positions  on  the  harems. 

17.  Cows,  when  nursing,  regularly  travel  long  distances  to  feed.  They 
are  frequently  found  100  or  150  miles  from  the  islands,  and  sometimes  at 
greater  distances. 

18.  The  food  of  the  fur-seal  consists  of  fish,  squids,  crustaceans,  and 
probably  other  forms  of  marine  life  also.     (See  Appendix  E.) 

19.  The  great  majority  of  cows,  pups,  and  such  of  the  breeding  bulls  as 
have  not  already  gone,  leave  the  islands  about  the  middle  of  November, 
the  date  varying  considerably  with  the  season. 

20.  Part  of  the  nonbreeding  male  seals  (holluschickie),  together  with  a 
few  old  bulls,  remain  until  January,  and  in  rare  instances  until  February, 
or  even  later. 

21.  The  fur-seal  as  a  species  is  present  at  the  Pribilof  Islands  eight  or 
nine  months  of  the  year,  or  from  two-thirds  to  three-fourths  of  the  time, 
and  in  mild  winters  sometimes  during  the  entire  year.  The  breeding  bulls 
arrive  earliest  and  remain  continuously  on  the  islands  about  four  months; 
the  breeding  cows  remain  about  six  months,  and  part  of  the  nonbreeding 
male  seals  about  eight  or  nine  months,  and  sometimes  throughout  the  entire 
year. 

22.  During  the  northward  migration,  as  has  been  stated,  the  last  of  the 
body  or  herd  of  fur-seals  leave  the  North  Pacific  and  enter  Bering  Sea 
in  the  latter  part  of  June.  A  few  scattered  individuals,  however,  are 
seen  during  the  summer  at  various  points  along  the  Northwest  Coast  ; 
these  are  probably  seals  that  were  so  badly  wounded  by  pelagic  sealers 
that  they  could  not  travel  wdth  the  rest  of  the  herd  to  the  Pribilof 
Islands.  It  has  been  alleged  that  young  fur-seals  have  been  found  in 
early  summer  on  several  occasions  along  the  coasts  of  British  Columbia 
and  southeastern  Alaska.  While  no  authentic  case  of  the  kind  has  come 
to  our  notice,  it  would  be  expected  from  the  large  number  of  cows  that 
are  wounded  each  winter  and  spring  along  these  coasts  and  are  thereby 
rendered  unable  to  reach  the  breeding  rookeries  and  must  perforce  give 
birth  to  their  young — perhaps  prematurely — wherever  they  may  be  at 
the  time. 

23.  The  reason  the  northern  fur-seal  inhabits  the  Pribilof  Islands  to  the 
exclusion  of  all  other  islands  and  coasts  is  that  it  here  finds  the  climatic 
and  physical  conditions  necessary  to  its  life  wants.  This  species  requires 
a  uniformly  low  temperature  and  overcast  sky  and  a  foggy  atmosphere  to 
prevent  the  sun's  rays  from  injuring  it  during  the  long  summer  season  when 
it  remains  upon  the  rookeries.  It  requires  also  rocky  beaches  on  which  to 
bring  forth  its  young.  No  islands  to  the  northward  or  southward  of  the 
Pribilof  Islands,  with  the  possible  exception  of  limited  areas  on  the  Aleutian 
chain,  are  known  to  possess  the  requisite  combination  of  climate  and 
physical  conditions. 

All  statements  to  the  effect  that  fur-seals  of  this  species  formerly  bred  on 
the  coasts  and  islands  of  California  and  Mexico  are  erroneous,  the  seals 
remaining  there  belonging  to  widely  different  species. 

In  the  general  discussion  of  the  question  submitted  to  the  Commis- 
sion it  will  be  convenient  to  consider  the  subject  under  three  heads, 
namely : 

Conditions  of  seal  life  in  the  i-egion  under  consideration  at  the  present 
time. 

Causes,  the  operation  of  which  lead  to  existing  conditions. 
Remedies,  which  if  applied  would  result  in  the  restoration  of  seal  life  to 
its  normal  state,  and  to  its  continued  preservation  in  that  state. 
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We  make  no  apology  for  adopting  these  statements  of  the  United  States 
Commissioners  in  their  own  language.  The  facts  could  hardly  be  more 
precisely  expressed,  and  it  is  believed  that  every  part  of  th(3  statement 
will  be  accepted  by  the  Tribunal  as  true.  There  is,  indeed,  but  little  to 
be  found  even  in  the  report  of  the  Commissioners  of  Great  Britain  in 
the  way  of  direct  contradiction.  In  order,  however,  that  the  Arbitrators 
may  be  facilitated  in  the  verification  of  any  facts  as  to  which  they  may 
be  in  doubt,  a  brief  discussion  of  the  facts  as  to  w^hich  any  question  has 
been  made  in  the  Report  of  the  British  Commissioners  will  be  found  in 
Part  Sixth  of  this  Argument  (pp.  228-313). 

There  are  certain  material  propositions  of  fact  which  are  not  wholly 
embraced  in  the  above  quoted  extract  from  the  Report  of  the  Commis- 
sioners of  the  United  States,  although  they  are  substantially  contained 
therein,  which  deserve  formal  and  separate  statement. 

First.  In  addition  to  the  climatic  and  physical  conditions  above  enume- 
rated as  necessary  to  render  any  place  suitable  for  a  breeding  ground  for 
the  seals,  exemption  from  hostile  attack  or  molestation  by  man,  or  other 
terrestrial  enemies,  should  be  included.  The  defenceless  condition  of 
these  animals  upon  the  land  renders  this  security  indispensable.  If  no 
terrestrial  spot  could  be  found  possessing  the  favorable  climatic  and 
physical  requirements  above  mentioned,  and  which  was  not  at  the  same 
time  exempt  from  the  unregulated  and  indiscriminate  hostility  of  man, 
the  race  would  speedily  pass  away. 

Second.  The  mere  presence  of  man  upon  the  breeding  places  does  not 
repel  the  seals,  nor  operate  unfavorably  upon  the  work  ol:  reproduction. 
On  the  contrary,  presence  and  the  protection  which  he  alone  is  capable  of 
affording,  by  keeping  off  marauders,  are  absolutely  necessary  to  the 
preservation  of  the  species  in  any  considerable  numbers. 

Third.  If  man  invites  the  seals  to  come  upon  their  chosen  resorts, 
abstains  from  slaughtering  thorn  as  they  arrive,  and  cherishes  the  breeding 
animaLs  during  their  sojourn,  they  will  as  confidingly  submit  themselves  to 
his  power  as  domestic  animals  are  Avont  to  do.  It  then  becomes  entirely 
practicable  to  select  and  separate  from  the  herd  for  slaughter  such  a 
number  of  nonbrceding  animals  as  may  be  safely  taken  without  encroaching 
upon  the  permanent  stock. 
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Fourth.  If  the  herd  were  exempt  from  any  depredation  by  man,  its 
numbers  would  reach  a  point  of  equilibrium  at  which  the  deficiency  of 
food,  or  other  permanent  conditions,  would  prevent  a  further  increase. 
At  this  point,  the  animal  being  of  a  polygamous  nature,  an  annual  draft 
from  nonbreeding  males  might  be  made  by  man  of  100,000 — perhaps  a 
larger  number — without  causing  any  appreciable  permanent  diminution  of 
the  herd. 

Fifth,  Omitting  from  view,  as  being  inconsiderable,  such  killing  of  seals 
as  is  carried  on  by  Indians  in  small  boats  from  the  shore,  there  are  two 
forms  of  capture  at  present  pursued  :  That  carried  on  under  the  authority 
of  the  United  States  upon  the  Pribilof  Islands,  and  that  carried  on  at  sea 
by  vessels  with  boats  and  other  appliances. 

Sixth.  The  killing  at  the  Pribilof  Islands  if  confined,  as  is  entirely 
practicable,  to  a  properly  restricted  number  of  non-breeding  males,  and 
if  pelagic  sealing  is  prohibited,  does  not  involve  any  danger  of  the 
extermination  of  the  herd,  or  of  appreciable  diminution  in  its  normal 
numbers.  It  is  far  less  expensive  than  any  other  mode  of  slaughter, 
and  furnishes  the  skins  to  the  markets  of  the  world  in  the  best  condition. 
The  killing  at  these  islands,  since  the  occupation  by  the  United  States, 
has  been  restricted  in  the  manner  above  indicated.  It  has  been  the 
constant  endeavor  of  the  United  States  to  carefully  cherish  the  seals 
and  to  make  no  draft  except  from  the  normal  and  regular  increase  of 
the  herd.  If  there  has  at  any  time  been  any  failure  in  carrying  out 
such  intention,  it  has  been  from  some  failure  to  carry  out  instructions,  or 
want  of  knowledge  respecting  the  condition  of  the  herd.  The  United 
States  are  under  the  unopposed  influence  of  the  strongest  motive,  that  of 
self-interest,  to  so  deal  with  the  herd  as  to  maintain  its  numbers  at  the 
highest  possible  point.  The  annual  draft  made  at  the  islands  since  the 
occupation  of  the  United  States  has  been  until  a  recent  period  about 
100,000.  This  draft  would  be  in  no  way  excessive  were  it  the  only  one 
made  upon  the  herd  by  man. 

Seventh.  Pelagic  sealing  has  three  inseparable  incidents  : 

(1)  The  killing  can  not  be  confined  to  males  ;  and  such  are  the  gieater 
facilities  for  taking  females  that  they  comprise  three-fourths  of  the  whole 
catch 
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(2)    Many  seals  are  killed,  or  fatally  wounded,  whicli  are  not  recovered. 
At  least  one-fourth  as  many  as  are  recovered  are  thus  lost. 

(8)  A  large  proportion  of  the  females  killed  are  either  heavy  with 
young,  or  have  nursing  pups  on  the  shoro,  The  evidence  upon  these 
points  is  fully  discussed  in  Appendix. 

Eighth.  Pelagic  sealing  is,  therefore,  by  its  nature,  destructive  of  the 
stoch.  It  can  not  be  carried  on  at  all  without  encroaching  pro  tanto 
upon  the  normal  numbers  of  the  herd,  and,  if  prosecuted  to  any  con- 
siderable extent,  wdll  lead  to  such  an  extermination  as  will  render  the 
seal  no  longer  a  source  of  utility  to  man. 

Returning  to  the  main  proposition  hereinbefore  established,  that 
some  legal  and  determinate  owner  must  be  assigned  to  all  tangible 
things  which  are  (1)  objects  of  desire,  and  (2)  limited  in  supply,  and  (3) 
capable  of  ownership,  the  question  is,  do  the  Alaskan  fur-seals  exhibit 
these  three  essential  conditions  of  property  ?  Respecting  the  first  two, 
no  discussion  is  needed.  That  this  animal  is  in  the  highest  degree 
useful  to  man,  and  an  object  of  eager  human  desire,  is  not  questioned, 
and  this  earnest  controversy  is  abundant  proof  of  it.  That  the  supply 
is  limited  and  in  danger  of  being  cut  off  by  the  depredations  of  man  is 
agreed  to  by  the  parties.^  Whatever  difference  there  may  be,  must 
and  does  arise  upon  the  question  whether  the  animal  is  susceptible  of 
ownership.  Doubt  and  difference  are  indeed  possible  here,  and  the  first 
step  in  the  effort  to  remove  them  should  be  to  have  a  clear  understand- 
ing of  the  meaning  of  the  term,  susceptibility  of  ownership.  The  definition 
which  would  naturally  be  first  given  is  susceptibility  of  appropriation  by 
the  owner  to  his  own  use  to  the  exclusion  of  all  others.  But  this  does 
not  render  the  whole  language  entirely  intelligible.  We  still  need  to 
know  how  it  is  possible  for  man  to  make  this  sort  of  exclusive  appro- 
priation to  himself.  What  are  the  acts  which  are  sufficient  to  constitute 
it  ?  Must  the  thing,  in  order  to  be  thus  appropriated,  be  actually  in 
inanu,  or  otherwise  physically  attached  to  the  person  of  the  owner,  or 
even  Avithin  his  immediate  reach  and  sight,  so  that  he  can  immediately 
assert  his  appropriation  and  forbid  all  intrusion  upon  it  r' 

It  is  here  that  the  conception  of  oivnership,  as  distinct  from  mere 
possession,  comes    into    view,  and,  inasmuch    as  it     has    a    close   bearing 
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upon  the  subject  of  our  discussion,  it  should  receive  corresponding  at- 
tention. In  the  mde  ages  of  society  there  was  but  little  occasion  to 
assert  a  right  of  property  beyond  the  few  necessary  things  which  life 
required,  and  these  were  mostly  held  in  immediate  possession,  which 
could  be  defended  by  individual  power.  Clothing  was  upon  the  per- 
son, and  the  weapons  for  the  chase,  and  the  few  agricultural  imple- 
ments were  within  immediate  reach.  The  stock  of  cattle  and  any 
surplus  stores  of  food  were  the  property  of  the  community  or  tribe.  But, 
upon  the  change  to  private  property,  individuals,  in  pursuance  of  nat- 
ural desires,  would  seek  to  provide  themselves  with  increased  abun- 
dance of  cattle  and  agricultural  products  as  stores  for  the  future.  In 
this  and  manifold  other  ways  there  arose  a  need  for  protection  to  these 
accumulations  when  beyond  the  immediate  possession  of  the  producer. 
If  they  were  taken  by  another,  the  attempt  would  be  made  to  regain 
them  by  force ;  and  the  disposition  to  produce  and  save  would  be  dis- 
courage! by  the  difficulty  and  danger.  The  same  necessities  out  of 
which  property  arose,  namely  the  peace  and  order  of  society  and  its 
advancement,  forced  a  development  in  the  conception,  and  gave  birth 
to  the  idea  of  ownership  as  distinct  from  and  independent  of  actual 
possession.  Society  came  to  the  aid  of  individual  power,  and  under- 
took to  guaranty  to  the  individual  the  peaceful  enjoymer-t  of  what  he 
had  produced  by  stamping  upon  it  his  personality. 

We  thus  perceive  that  the  idea  of  cwnership  as  distinct  from  posses- 
sion is  not  an  original  conception.  It  is  the  product  of  an  evolution  in 
thought,  which  has  accompanied  the  progress  of  man.  An  able  English 
w^riter,  in  the  course  of  an  interesting  sketch  of  the  successive  stages 
of  this  development  observes  : 

The  fact  or  institution  of  ownership  is  such  an  indispensable  condi- 
tion to  any  material  or  social  progress  that,  even  throughout  the 
period  during  which  the  attention  of  law  is  concentrated  upon  family 
and  village  ownership,  the  ownership  on  the  part  of  individual  persons, 
of  those  things  which  are  needed  for  the  sustenance  of  physical  life, 
becomes  increasingly  recognized  as  a  possibility  or  necessity.  One  of 
the  most  important  steps  out  of  savagery  into  civilization  is  marked 
by  the  fact  that  the  security  of  tenure  depends  upon  some  further  con- 
dition than  the  mere  circumstance  of  possession. 

The  use  of  the  products  of  the  earth,  and  still  more,  the  manufac- 
ture of  them  into  novel  substances,  consists,  generally,  of  continuous 
processes  extending  over  a  length  of  time  during  which  the  watchful 
attention  of  the  worker  can  only  be  intermittently  fixed  upon  all  the 
several  points  and  stages.  The  methods  of  agriculture  and  grazing, 
as  well  as  the  e^^implest  applications  of  the  principle  of  division  of  labor, 
similarly  presuppose  the  repeated  absence  of  the  farmer  or  mechanic 
from  one  part  of  his  work,  while  he  is  bestowing^  undistracted  toil  upon 
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another  part ;  or  else  entire  absorption  in  one  class  of  work,  coupled  with 
a  steady  reliance  that  another  class  of  work,  of  equal  importance  to  himself, 
is  the  object  of  corresponding  exertion  on  the  part  of  others. 

In  all  these  cases  the  mere  fact  of  physical  holding  or  possession,  in  the 
narrowest  sense,  is  no  test  whatever  of  the  interests  or  claims  of  persons 
in  the  things  by  which  they  are  surrounded.^ 

^  The  Science  of  the  Law,  by  Sheldon  Amos,  Lohd.,  1881,  pp.  148,  ef  seq.  A  dis- 
tinguished French  jurist  thus  traces  the  development  of  the  conception  of  ownership 
as  distinct  from  possession  : 

"  Sec.  64.  If  the  laws  attached  to  property  and  those  which  are  derived  from  it  are 
now  very  extensive  it  was  not  thus  originally.  Property  was  confounded  with  possession 
and  it  was  lost  with  it. 

"  Before  the  foundation  of  the  civil  state  the  earth  was  no  one's ;  the  fruits  belonged 
to  the  first  occupant.  The  men  that  were  distributed  over  the  globe  lived  in  a  state 
which  the  writers  who  have  written  on  natural  law  have  termed  negative  community, 
in  distinction  from  positive  community,  in  which  several  associates  held  in  common 
ownership  an  indivisible  thing  belonging  to  each  in  a  certain  portion. 

"Negative  community,  on  the  contrary,  consisted  in  that  the  thing  common  to  all 
did  not  belong  more  to  each  one  of  them  in  particular  than  to  the  other,  and  in  that 
no  one  could  prevent  another  from  taking  that  which  he  considered  proper  to  make 
use  of  in  his  needs. 

"This  doctrinal  expression  of  negative  community  signifies  nothing  else  but  the 
primitive  and  determinate  right  (droit)  that  all  men  had  originally  to  make  use  of 
the  goods  which  their  earth  offered,  as  long  as  no  one  had  yet  taken  possession  of 
them. 

"  Sec.  65.  It  is  this  which  is  termed  the  right  of  the  first  occupant.  He  who  first 
possesses  himself  of  a  thing  acquires  over  it  a  kind  of  transient  ownership,  or,  to  speak 
more  exactly,  a  right  of  preference  which  others  should  respect.  They  should  leave 
that  thing  to  him  while  he  possesses  it;  but  after  he  had  ceased  to  make  use  of  it  or 
to  occupy  it,  another  in  his  turn  might  make  use  of  it  or  occupy  it. 

*'  If  the  older  possessor  had  invoked  his  past  possession  as  a  right  of  preference  still 
existing,  the  younger  could  be  able  to  answer  by  his  present  possession ;  and  when, 
furthermore,  rights  are  equal  on  both  sides,  it  is  just  and  natural  that  the  actual 
possessor  should  be  preferred ;  for  to  take  possession  away  from  him  there  should  be  a 
stronger  right  than  his  own. 

"  Thus  the  right  of  occupation  is  a  title  of  legitimate  preference  founded  on  nature. 

"  Sec.  66.  The  existence  of  this  primitive  state  of  negative  community  is  incontestible ; 
proofs  of  the  same  are  found  in  G-enesis,  the  most  ancient  of  all  books,  and  the  most 
venerable  even  when  considering  it  only  from  an  historical  point  of  view.*  The  poets, 
in  their  picturing  of  the  Golden  Age,  have  left  us  ornamented  works,  but  inaccurate  ones. 
The  ancient  historians  have  transmitted  to  us  tradition;  and,  finally,  examples  thereof 
were  found  again  in  the  habits  of  the  savage  tribes  of  America  when  that  continent  was 
discovered. 

"  Sec  67.  Thus  following  a  comparison  of  Cicero,  the  world  was  like  a  vast  theater 
belonging  to  the  public,  and  of  which  each  seat  became  the  property  of  the  first 
occupant  as  long  as  it  suited  him  to  remain  therein,  but  which  he  could  not  prevent 
another  from  occupying  after  he  had  left  it. 

"  Sec  68.  But  how  could  this  preference  acquired  by  occupation  have  become  a  stable 
and  permanent  ownership,  that  would  continue  to  subsist  and  could  be  reclaimed  after 
the  first  occupant  had  ceased  to  be  in  possession  ? 

"  It  was  agriculture  that  gave  birth  (o  tlie  idea  of  and  made  felt  its  necessity  for 
permanent  propei-ty.     In   measure    as   the   number  of    men    increased,  it  became   more 


♦Genesis  i,  28  and  29. 
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The  range  of  thouglit  by  which,  the  rights  of  ownership  are  limited 
to  a  clear  physical  possession,  is  characteristic  of  the  barbaric  age.  The 
{il'st  advances  beyond  it  are  promoted  and  accompanied  by  the  begin- 
nings of  the  conception  of  oivnersJdp  as  distinct  from  possessic7i,  and 
the  full  development  of  that  conception  is  the  condition  and  accompani- 
ment of  the  advanced  stages  of  civilization.  Its  final  expression  in 
in  the  main  proposition  which  stands  at  the  basis  of  our  argument, 
and  was  laid  down  at  the  beginning,  namely,  that  every  useful  thing 
the  supply  of  which  is  limited  should  be  the  property  of  a  determinate 
owner,  provided  it  is  susceptible  of  exclusive  appropriation.  With 
those  things  which  are  capable  of  actual  possession  at  all  times  there 
is  no  difficulty.  The  tright  of  property  once  established  by  possession 
continues,  but  in   the  case   of   those   things   not   thus   capable   the   law 


difflcult  to  find  new  uninhabited  lands ;  and  on  the  other  hand  continued  habitation  of 
the  same  place  engendered  a  too  rapid  consumption  of  the  natural  fruits  of  the  earth 
for  them  to  suffice  for  the  subsistence  of  all  the  inhabitants  and  of  their  flocks,  without 
chaiip;ing  locality,  or  without  providing  therefor  by  cultivation  in  a  constant  and  regular 
maimer. 

"  Thus  agriculture  was  the  natural  result  of  the  increase  of  the  human  species ; 
agriculture  in  turn  favored  pojiulation,  and  rendered  necessary  the  establishment  of 
permanent  property.  For  who  would  give  himself  the  trouble  to  labor  and  to  sow,  if  he 
]iad  not  the  certainty  of  reaping  ? 

"  The  field  that  I  have  cleared  and  sown  shoidd  belong  to  me  at  least  until  I  ha\'e 
gathered  the  fruits  that  my  labor  has  produced.  I  have  the  right  to  employ  force  to 
repulse  the  unjust  person  who  would  wish  to  dispossess  me  of  it  and  to  drive  away  him 
who  should  have  seized  it  during  my  absence.  I  am  regarded  as  continuing  to  occupy 
the  field  from  the  first  tiltli  to  the  harvest,  though,  in  the  interval,  I  do  not  perform 
each  moment  exterior  acts  of  occupation  or  of  possession,  because  one  cannot  suppose 
that  I  have  cleared,  cidtivated,  and  sown  without  intention  to  reap, 

"  Sec.  69.  This  habitual  occujjation,  whicli  results  from  cultivation,  preserves  there- 
fore the  right  of  preference  which  I  had  acquired  by  first  occupation.  It  is  this  habitual 
occupation  whi(;h  civil  law  {le  droit  civil)  extended  and  applied  as  a  means  of  preserving 
possession,  in  establishing  as  a  maxim  that  possession  is  preser\'cd  by  sole  intention, 
nudo  animo. 

"  Cultivation  forms  a  stronger  and  more  lasting  tie  than  single  occupation  ;  it  gives 
a  perfect  right  to  the  harvest.  But  how  maintain  a  right  (droit)  other  than  by  doubtful 
contest  before  the  foundation  of  the  civil  state  ? 

"  Sec.  70.  Moreover  the  right  which  cultivation  gives  and  the  effects  of  occupation 
which  are  derived  therefrom  cease  with  the  harvest  if  there  are  no  new  acts  of  cultiva- 
tion ;  for  nothing  would  further  indicate  an  intention  to  occupy.  The  field  which 
would  cease  to  be  cultivated  would  again  become  vacant  and  subject  to  the  right  of  the 
first  occupant. 

"Agriculture  alone,  therefore,  was  not  sufficient  to  establish  permanent  property;  antl 
since  as  before  the  invention  and  the  usage  of  agricidture,  property  was  acquired  by 
occupation,  was  preserved  by  continued  or  liabitual  possession,  and  was  lost  with  possession. 
This  principle  is  still  followed  in  regard  to  things  wliich  ha\e  remained  in  the  primitive 
state  or  negative  community,  such  as  savage  animals. 

"Sec.  71.    In  order  to  give  to  property  a  nature  of   stability  which    we   observed  in 
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does  not  lend  its  aid  to  reinforce  the  imperfect  possession  unless  the  great 
purposes  of  human  society  require  it. 

That  it  will  lend  its  aid  to  the  utmost  extent  when  necessary  in  order 
to  attain  its  own  great  purposes  is  made  manifest  by  tlie  tendency  of 
the  advancing  civilization  of  the  present  age  to  award  a  right  of  propei'ty 
in  the  products  of  the  mind,  which  are  wholly  intangible  and  not 
the  subject  of  possession  in  any  form,  and  to  extend  the  right,  not  only 
by  municipal  law  throughout  the  territories  of  particular  states,  but 
beyond  their  boundaries  by  the  means  of  an  international  recognition. 
This  right,  fully  defended  by  natural  law,  and  long  established  in 
respect  of  useful  inventions  in  the  arts,  has  been  for  years  pressing  for 
recognition  in  respect  to  all  the  products  of  the  mind  and  throughout 
the  world.  Its  inherent  moral  force  has  secured  a  certain  measure  of 
obedience  without  the  aid  which  is  fui-nished  by  judicial  tribunals,  and 


it  to-day,  positive  laws  and  magistrates  to  execute  them  were  necessary ;  in  other  words, 
the  civil  state  was  required. 

"  The  increase  of  the  human  species  had  rendered  agriculture  necessary ;  the  need 
to  assure  to  the  cultivator  the  fruits  of  his  labor  made  felt  the  necessity  of  permanent 
property  and  of  laws  to  protect  them.  Thus,  it  is  to  property  that  we  owe  the  founda- 
tion of  the  civil  state.  Without  the  tie  of  property  it  would  never  have  been  possible 
to  subject  man  to  the  salutary  yoke  of  the  law;  and  without  permanent  property  the 
earth  would  have  continued  to  remain  a  vast  forest. 

"  Let  us  say,  therefore,  with  the  most  exact  writers,  that  if  transient  ownership  or  the 
right  of  preference  with  occupation  gives,  is  anterior  to  the  foundation  of  civil  society 
permanent  ownership,  as  we  know  it  to-day,  is  the  work  of  civil  law. 

"  It  is  civil  law  which  has  established  as  a  maxim  that  once  acquired  property  is  never 
lost  without  the  act  of  the  owner,  and  that  it  is  preserved  even  after  the  owner 
has  lost  possession  or  detention  of  the  thing,  and  when  it  is  in  the  hands  of  a  third 
party. 

"  Thus  property  and  possession,  which  in  the  primitive  state  were  confounded,  became 
by  the  civil  law  two  distinct  and  independent  things ;   two  things  which,  according  to 
the  language  of  the  laws,  have  nothing  in  common  between  them.     Property  is  a  right 
a  legal  attribute ;  possession  is  a  fact. 

*'  It  is  seen  by  this  what  prodigious  changes  have  been  Avrought  in  property,  and  how 
much  civil  laws  have  changed  its  nature. 

"  Sec.  72.  This  change  was  effected  by  means  of  real  action  that  the  laws  granted 
against  the  possessor  whoever  he  might  be,  to  compel  him  to  surrender  the  thing  to 
the  owner  who  had  lost  possession  thereof.  This  action  was  granted  to  the  owner  not 
alone  against  the  possessor  in  bad  faith,  but  also  against  the  possessor  in  good  faith, 
to  whom  the  thing  had  come  without  fraud  or  without  violence,  without  his  being 
cognizant  of  the  owner's  rights,  and  even  though  he  had  acquired  it  from  a  tliird  party 
by  virtue  of  a  legal  title. 

''  Sec.  73.  Property  was,"  therefore,  considered  a  moral  quality  inherent  in  the  thing, 
as  a  real  tie  which  binds  it  to  the  owner,  and  which  can  not  be  severed  without  an 
act  of  his. 

"  Tliis  right  of  reclaimiuij;  a  thing  in  wliatever  hands  it  is  found  is  that  wliicli  forms 
the  principal  and  distinctive  characteristic  of  property  in  the  civil  state."  (Toullier 
French  Civil  Law,  Paris,  1842,  5th  ed.,  vol.  3,  tit.  2,  ch.  1.) 


86  AKGUMENT   OF   THE    UNITED    STATES. 

its  complete  establishment   by  the  instrumentality  of  formal  international 
copyright  laws  is  impatiently  awaited. 

These  considerations  lead  up  to  the  particular  problem  upon  which  we 
are  engaged,  namely,  what  is  capahility  of  oiimersMjp,  that  is  to  say,  under 
what  circumstances,  and  to  what  extent,  will  and  does  society  step  in  and 
aid  the  infirmity  of  individual  power  by  stamping  the  character  of  ownership 
upon  things  which  are  out  of  the  actual  possession  and  away  from  the 
presence  of  the  owner  ?  The  general  answer  is  obvious ;  it  will  do 
this  whenever  social  necessities  require,  and  to  the  extent  to  which  they 
require  it.  And  this  answer  is  best  justified  by  pointing  out  what  society, 
through  the  instrumentality  of  the  law,  universally  does.  We  may  first 
look  to  the  instance  of  land. 

In  respect  to  the  earth  itself,  societ}^  wdll  recognize  no  title  which  is  not 
directly,  or  indirectly,  acquired  from  itself.  No  man  is  permitted  to  assert 
in  respect  to  uninhabited  countries,  or  countries  inhabited  only  by  savages, 
a  private  title.  But  nations  may  assert  a  title  thereto,  although  there  is  a 
limit  to  such  assertion.  No  nation  can  assert  an  ownership  over  such  lands 
to  an  extent  greater  than  it  can  reasonably  occupy  and  improve.  The  limit 
is  found  in  that  principle  of  the  law  of  nature  which  declares  that  the 
earth  was  made  for  mankind,  and  in  order  to  enable  the  human  race  to 
carry  out  its  destiny,  and  that  to  this  end  civilized  nations  may  supplant 
barbarous  ones ;  but  that  every  nation  in  thus  appropriating  to  itself  the 
waste  places  of  the  earth,  must  not  take  from  others  what  it  can  not  itself 
improve  and  apply  to  the  great  destiny  for  which  in  the  order  of  nature  it 
has  been  given. 

In  respect  to  individual  ownership  of  lands,  the  state  will  recognize 
and  maintain  private  titles  to  such  lands  as  it  chooses  to  give.  Some- 
times, as  we  have  already  shown,  in  early  and  rude  social  conditions, 
it  prefers  to  give  noi^hing,  but  to  retain  the  ownership  in  itself.  In 
general,  however,  civilized  societies  permit  and  encourage  the  acquisition 
of  lands  by  individuals  and  place  no  limits  upon  the  extent  of 
acquisition.  Society  acts  ujDon  the  assumption,  for  the  most  part  un- 
doubtedly correct,  that  under  individual  ownership  its  territories  will  be 
best  improved  and  turned  to  the  purposes  intended  by  nature.  That  the 
underlying  motive  upon  which  society  acts  is  the  intention  that  the 
soil  should  be  devoted  to  those  purposes  to  which  the  law  of  nature 
dictates  that  it  should  be  applied,  is  w^ell  manifested  by  the  circum- 
stance that,  where  the  action  of  the  private  proprietors  tends  to  count- 
eract this  policy,  the  state  is  often  moved   to  revoke  its  gifts,  and  make 
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a  new  disposition  of  its  lands  in.  harmony  with  natural  law.  This 
tendency  is  observable  where  great  proprietors  reserve  large  tracts  of 
land  for  game  preserves,  for  the  purposes  of  mere  pleasure,  or  hold 
them  under  a  system  of  rental  unfavorable  to  agricultural  improvement, 
and  not  adapted  to  supply  the  wants  of  an  increasing  population.  The 
recent  legislation  of  Great  Britain  in  respect  to  Ireland  is  a  notable 
instance  of  an  assertion  by  the  State  of  that  supreme  dominion  over  its 
lands  which  a  nation  always  retains,  to  the  end  that  they  may  be  made 
the  more  subservient  to  the  purposes  for  which  the  earth  was  destined. 

From  what  has  just  been  said  it  is  apparent  that  land,  although  no 
individual  can  actually  appropriate  more  than  a  very  small  area  to  his 
exclusive  use,  is  nevertheless  regarded  in  the  law  as  susceptible  of  ex- 
clusive appropriation.  The  state  permits  its  citizens  to  assert  title  to 
it  to  an  unlimited  extent,  and  the  assertion  may  be  made  without  even 
any  formal  physical  act  of  possession.  ISTo  fences  or  enclosures  even 
are  necessary.  The  execution  of  an  instrument  in  writing  is  of  itself 
sufficient.  The  law  steps  in  to  aid  individual  power  and  enables  a 
private  person  to  hold  title  to  a  province  as  securely  as  he  holds  the 
harvests  he  reaps  from  his  fields  with  his  own  hfxnds. 

And  the  reason  is  immediately  obvious.  It  is  only  by  the  award  of 
property  that  the  earth  will  be  cultivated.  No  man  will  sow  that  another 
may  reap ;  but  if  the  law  will  lend  its  aid  to  human  power  by  protect- 
ing the  owner  of  land  in  his  exclusive  enjoyment  of  it,  he  can  and  will 
draw  from  it  by  his  art  and  industry  its  annual  product  without  im- 
pairing its  capacity  for  production,  and  will  even  increase  that  capacity. 
This  is  the  only  way  in  which  an  increased  population  can  be  sup- 
ported. Social  necessity,  therefore,  requires  that  land  should  be  deemed 
susceptible  of  exclusive  appropriation,  and  all  structures  affixed  to  the  land 
become  a  part  of  it  and  are  property  together  with  it. 

In  respect  to  such  movahle  things  as  are  the  fruits  of  the  land  or  the 
products  of  industry,  there  is  no  limit  to  the  assertion  of  ownership, 
and  the  circumstance  of  actual  possession  is  absolutely  immaterial.  The 
fruits  of  the  cultivation  of  the  earth  must,  of  course,  be  the  property  of 
the  husbandman,  else  his  title  to  the  soil  would  be  unavailing,  and, 
in  respect  to  all  other  products  of  industry,  the  same  social  necessity 
protects  them  as  property.  But  for  such  protection  they  would  not  be 
produced,  except  for  the  personal  use  of  the  workman.  The  various 
arts  may  be  said  to  be  subsidiary  to  the  better  cultivation  of  the  earth, 
for  it  is  these  which  enable  the  cultivators  to  devote  their  exclusive 
attention  to  it. 
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All  the  useful  domestic  animals  are  lieid  to  be  the  subjects  of  exclu- 
sive appropriation,  however  widely  they  may  wander  from  their  mas- 
ters. A  man  may  assert  his  title  to  vast  herds,  which  roam  over  bound- 
less wastes,  and  which  he  may  not  even  see  for  months  in  succession,  as 
easily  as  to  the  cattle  which  are  nightly  driven  to  his  home.  He  has 
no  proper  possession  of  them  other  than  that  which  the  law  supplies  by 
the  title  which  it  stamps  upon  them.  And  the  obvious  reason  is  that 
from  their  nature  and  hahits  he  has  such  a  control  over  them  as  enables 
him,  if  the  law  will  lend  him  its  aid,  to  breed  them,  in  other  words,  to 
cultivate  them,  and  furnish  the  annual  increase  for  the  supply  of  human 
v.'ants,  and  at  the  same  time  to  preserve  the  stock.  In  no  other  Avay  , 
could  this  be  accomplished.  Without  the  protection  afforded  by  the 
safeguard  of  property  the  race  of  domestic  animals  vould  not  have 
existed. 

In  the  case  of  animals  in  every  respect  wild  and  yet  useful,  such  as 
sea  fishes,  wild  ducks,  and  most  other  species  of  game,  w^  find  different 
Conditions.  Hero  man  has  no  control  over  the  animals.  They  do  not, 
in  consequence  of  their  nature  and  habits,  regularly  subject  them- 
selves to  his  power.  He  cannot  determine,  in  any  case,  what  the 
annual  increase  is.  He  cannot  separate  the  superfluous  increase  from 
the  breeding  stock,  and  confine  his  drafts  to  the  former,  leaving  the 
latter  untouched.  For  the  most  part  these  animals  are  not  polygamous, 
but  mate  with  each  other,  and  no  part  of  their  numbers  are  superfluous 
rather  than  another.  All  drafts  made  upon  them  are  equally  destruc- 
tive ;  for  all  must  be  taken  from  breeding  animals.  Ko  selections  for 
slaughter  can  be  made.  In  short,  man  can  not,  by  the  practice  of  art 
and  industry,  breed  them.  They  can  not  be  made  the  subjects  of  hus- 
bandry. And  yet  man  must  be  permitted  to  take  them  for  use,  or  be 
wholly  deprived  of  any  benefit  from  them.  No  award  of  a  property 
interest  in  them  to  any  man  or  set  of  men  would  have  any  effect  in 
enabling  the  annual  increase  to  be  applied  to  satisfy  human  wants  and 
at  the  same  time  to  preserve  the  stock.  The  law  could  not  give  to 
individual  men  that  control  over  them  which  their  nature  and  habits 
deny:  and  the  law  never  makes  the  attempt.  The  fish  of  the  sea  and 
most  of  the  fowls  of  the  air  are,  and  must  forever  remain,  in  every 
sense  wild.     They  are  not,  therefore,  the  subjects  of  property. 

And  here  nature,  as  if  conscious  of  the  inability  of  man  to  furnish 
that  protection  to  these  wild  races  against  destructive  pursuit  Avhich 
the  institution  of  property  affords   in  the   case  of  domestic  animals,  her- 
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i-c'lf  luakes  provision  for  the  pnipcse.  In  liujiting  within  narrow  bounds 
his  central  over  them,  she  correspondingly  limits  his  power  of  destrnc- 
tion.  She  confers  npon  these  races  the  means  of  eluding  capture. 
And,  besides  this,  in  the  case  of  wild  animals  most  largely  useful,  she 
makes  destruction  practically  impossible  by  furnishing  a  prodigious 
supply.  The  great  families  of  useful  fishes  are  practically  inexhaust- 
ible. This  is,  however,  much  less  so  in  some  cases  than  in  others.  In 
respect  of  many  species  of  fishes,  game  birds,  and  other  animals,  the 
human  pursuit  is  so  eager  as  to  endanger  the  existence  of  the  species; 
and  in  such  instances,  society,  unable  by  the  award  of  a  property  interest 
to  arrest  the  destruction,  resorts  to  the  most  elfective  devices  which  are  in 
its  power  to  secure  that  end.  It  confines  and  limits  the  destruction  to 
certain  seasons  and  places  by  positive  enactments  of  which  game  laws  are 
the  type. 

We  now  come  to  those  animals  which  lie  near  the  vague  and  indefinite 
boundary  which  separates  the  unld  from  the  tame^  to  animals  which 
exhibit  some  of  the  qualities  of  each  class  ;  and  we  shall  instance  those 
nlready  made  the  subject  of  discussion  Avhen  confining  our  inquiry  to 
the  settled  doctrines  of  the  municipal  law.  These  instances  were  those 
of  hees,  deer,  pigeons,  loild  geese,  and  sivans.  All  these,  it  will  be  remem- 
bered, are  regarded  in  that  law  as  subjects  of  property  so  long  as 
they  possess  the  animum  revertendi,  evidenced  by  their  ustial  habit  of 
returning  to  a  particular  place.  These  animals  diifer  widely  from  each 
other  in  their  nature ;  but  they  have  certain  characteristics  which  are 
common  to  all.  Each  of  them,  habitually  and  voluntarily,  so  far  subjects 
itself  to  the  control  of  man  as  to  enable  him,  by  the  practice  of  art  and 
industry,  to  take  the  annual  increase  for  the  supply  of  human  wants  with- 
out diminishing  the  stock ;  in  other  words,  to  hreed  ihem,  and  to  make 
them  the  subject  of  hushandry ;  and,  in  the  case  of  each,  unless  a  property 
interest  were  awarded  by  the  law,  that  is  to  say,  unless  the  law  came  to 
the  aid  of  human  infirmity,  and  declared  them  to  be  suscejjtible  of  owner- 
shipj  notwithstanding  the  want  of  actual  possession,  they  would  cease  to 
exist  and  be  lost  to  the  world. 

The  case  of  lees  is  an  instructive  illustration.  They  are  by  nature 
wild.  They  can  not  be  tamed  so  as  to  be  made  obedient  to  man.  They 
move  freely  through  the  air  and  gather  their  honey  from  flowers  in  all 
places.  But  they  have  an  instinct  which  moves  them  to  adopt  a  suit- 
able place  for  a  home,  and  man  may  avail  himself  of  this  to  induce  them 
to   take  up    their  abode  upon   his  property,  where  he  can  protect  them 
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from  other  enemies  and  take  from  tliem  a  part  of  their  accumulated 
stores.  He  is  thus  also  enabled  to  capture  the  new  swarms  which  are 
produced,  by  following  them  as  they  take  their  flight.  In  this  way  the 
art  and  industry  of  man  may  increase  the  stock  of  bees  and  the  useful 
food  which  they  supply.  The  municipal  laws  of  all  nations  therefore 
declare  that  bees  thus  dealt  with  are  propert3^  Anyone  who  destroys 
them,  even  when  away  from  the  land  of  the  owner,  commits  a  wrong 
for  which  the  laws  v, ill  afford  full  redress;  and  the  right  of  property 
remains  even  in  respect  to  a  swarm  which  takes  its  flight  beyond  the 
boundaries  of  the  owner,  so  long  as  he  can  identify  and  pursue  it.  It 
would  be  manifestly  impossible  to  protect  that  right  any  further.  There 
is  no  change  effected  in  the  nature  of  the  bees  by  this  action  of  man.  'They 
are  as  wild  as  their  fellows  which  have  their  homes  in  the  forest.  Man 
simply  avails  himself  of  their  natural  instinct  to  accept  a  suitable  place  for 
their  home  and  storehouse. 

A  similar  instinct  is  possessed  by  pigeons  which  leads  them  and  their 
offspring  to  take  up  their  abodes  in  places  prepared  for  them  by  man. 
They  may  be  first  wonted  to  it  by  confinement,  or  attracted  by  feeding ; 
but  when  they  have  adopted  it,  if  protected  against  enemies  and  cher- 
ished with  care,  their  number  may  be  greatly  multiplied,  and  by  judi- 
cious drafts  upon  the  increase  a  delicate  food  may  be  procured  in  con- 
siderable quantities.  There  is  in  the  case  of  these  animals  a  difficulty 
in  securing  to  individual  owners  all  the  remedial  rights  which  protect 
property  arising  out  of  the  tendency  of  flocks  to  commingle,  and  the 
impossibility  of  identification.  But,  in  spite  of  this,  in  the  opinion  of 
many  jurists,  they  are  to  be  deemed  property.  The  obvious  ground  is  the 
social  benefit  which  may  be  secured  by  offering  to  this  art  and  industry  its 
natural  reward,  and  thus  encourage  the  practice  of  it.  Without  such 
encouragement  society  would  lose  the  benefit  it  receives  from  this 
animal. 

There  is  a  like  opportunity  to  take  advantage  of  the  instincts  of  wild 
animals,  and  thus  gain  over  them  a  power  which  makes  them  subser- 
vient to  the  wants  of  man  in  the  case  of  icild  geese  and  swans.  These 
also  may  be  made  wonted  to  a  particular  place,  from  which  they  will 
widely  wander  over  waters  belonging  to  different  owners,  or  to  the  state, 
but  to  which  they  will  habitually  return,  and  where  they  will  rear  their 
young.  They  thus  submit  themselves  voluntarily  to  the  power  of  man, 
and  afford  him  a  control  over  them  which  enables  him  at  once  to  pre- 
serve  the  stock    and    take    the    increase.       Od  these  grounds  a  right  of 
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property  in  them  is  conceded  to  the  owner  of  the  spot  which  they  make 
their  home,  which  is  not  lost  by  the  temporary  departures  therefrom. 
Any  killing  or  capture  of  these  animals  by  another,  having  notice  of 
their  habits,  is  a  violation  of  property  rights  for  which  the  law  furnishes 
redress. 

So  also  in  the  case  of  deer  ordinarily  kept  in  an  inclosure,  and  fed,  and 
from  which  selections  are  made  for  slaughter.  The  habit  of  returning 
is  here  only  imperfectly  established.  The  animals  are  apt  to  resume 
their  wild  nature ;  but  nevertheless,  the  economic  uses  they  subserve 
are  sufficient  to  sustain  a  property  interest  in  them,  inasmuch  as  they 
are  thus  made,  to  borrow  the  language  employed  in  relation  to  them 
by  the  English  Court  of  Common  Pleas,  "  as  much  a  sort  of  husbandry 
as  horses,  cows,  sheep,  or  any  other  cattle."^ 

It  is  observable  that  these  doctrines  relating  to  property  so  familiar 
in  the  municipal  jurisprudence  of  civilized  nations,  relating  to  the  sev- 
eral descriptions  of  animals  above  mentioned,  have  not  had  their  origin 
in  special  legislation,  but  in  the  unwritten  law.  They  are  the  fruit  of 
the  unconscious  action  of  society  manifesting  itself  in  the  formation  of 
usages  which  eventually  compel  the  recognition  of  law.  This  means 
that  they  have  their  origin  in  natural  law  which  is  the  basis  of  all  un- 
written jurisprudence.  They  are  the  dictates  of  universal  morality, 
cultivated,  ascertained,  and  formulated  by  judicial  action  through  long- 
periods  of  time.  It  is  this  which  stamps  them  with  that  character  of 
approved,  long  established  and  unchangeable  truth  which  makes  them 
binding  upon  an  international  forum  as  being  the  indubitable  voice  of 
natural  and  universal  law. 

The  inquiry  which  has  thus  been  prosecuted  into  the  grounds  and 
reasons  upon  which  the  institution  of  property  stands  fully  substantiates, 
it  is  believed,  the  main  proposition  with  which  it  began,  namely,  tJiat 
ivhere  any  useful  animals  so  far  subject  themselves  to  the  control  of  particu- 
lar 7nen  as  to  enable  them  exclusively  to  cultivate  such  animals  and  obtain 
the  annual  increase  for  the  siipply  of  human  ivants,  and  at  the  same  time 
to  preserve  the  stock,  they  have  a  property  interest  in  them.  And  this 
conclusion,  deducible  from  the  broad  and  general  doctrines  of  the  law 
of  nature,  is  confirmed  by  the  actual  fact  as  exhibited  in  the  usages 
and  laws  of  all  civilized  states.  Wherever  a  useful  animal  exhibits  in 
its  nature  and  habits  this  quality,  it  must  be  denominated  and  treated 
as   the   subject   of   property,    and   as   well   between   nations    as    between 

'  Davies  v.  Powell,  Willep,  46. 
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individual  men.  This  is  the  real  ground  upon  which  the  municipal  law 
declares  the  several  descriptions  of  wild  animals,  above  particularly 
adverted  to,  to  he  property.  This  is  what  is  intended  by  making  the 
question  of  property  depend  upon  the  existence  of  the  animus  revertendi. 

In  the  added  light  thrown  by  this  inquiry  into  the  foundations  of 
the  institution  of  property  the  case  of  the  fur-seal  can  be  no  longer 
open  to  doubt,  if  it  ever  was.  It  is  a  typical  instance.  Polygamous  in 
its  nature,  compelled  to  breed  upon  the  land,  and  confined  to  that 
element  for  half  the  year,  gentle  and  confiding  in  disposition,  nearly 
defenceless  against  attack,  it  seems  almost  to  implore  the  protection 
of  man,  and  to  offer  to  him  as  a  reward  that  superfluity  of  increase 
which  is  not  needed  for  the  continuance  of  the  race.  Its  own  habits 
go  very  far  to  effect  a  separation  of  this  superfluity,  leaving  little  to 
be  done  by  man  to  make  it  complete.  The  selections  for  slaughter 
are  easily  made  without  disturbance  or  injury  to  the  herd.  The  return 
of  the  herd  to  the  same  spot  to  submit  to  renewed  drafts  is  assured 
b}^  the  most  imperious  instincts  and  necessities  of  the  animal's  nature. 
During  the  entire  period  of  all  absences  the  animus  revertendi  is  ever 
present.  The  conditions  are,  as  observed  by  the  eminent  naturalist, 
Prof.  Huxley,  ideal}  All  that  is  needed  to  make  the  full  extent  of 
the  blessing  to  mankind  available  is  the  exercise  on  the  one  hand  of 
care,  self-denial,  and  industry  on  the  part  of  man  at  the  breeding 
places,  and,  on  the  other,  exemption  from  the  destructive  pursuit  at 
sea.  The  first  requisite  is  supplied.  A  rich  reward  is  offered  for,  and 
will  certainly  assure,  the  exercise  of  art  and  industry  upon  the  land. 
All  that  is  demanded  from  the  law  is  that  exemption  from  destructive 
pursuit  on  the  sea  which  the  award  of  a  property  interest  will  insure. 

Nor  should  we  omit  to  call  attention  to  an  aspect  of  the  question,  pre- 
sented by  the  extent  of  the  possession  and  control  of,  and  over,  this 
race  of  animals  bestowed  upon  the  United  States  in  virtue  of  their 
ownership  of  the  lands  to  which  it  resorts.  This  ownership  carries 
with  it  the  'power  to  destroy  the  race  almost  at  a  single  stroke.  It  x;arries 
with  it  also,  if  interference  by  other  nations  is  withheld,  the  power  to 
forever  preserve.  The  power  to  destroy  is  shared  by  other  nations. 
The  power  to  use,  and  at  the  same  time  to  preserve,  belongs  to  the 
United  States  alone.  This  power  carries  with  it  the  highest  obligation 
to  use  it  for  the  purpose  for  which  it  was  bestowed.  It  is  in  the  highest 
and  truest  sense  a  trust  for  the  benefit  of  mankind.     The  United  States 


1  r\. 


Case  of  the  United  States,  Appendix,  Vol.  I,  p.  412. 


PKOPERTY   IN   THE   ALASKAN    SEAL   HERD.  93 

acknowledge  the  trust  and  have  hitherto  discharged  it.  Can  anything 
be  clearer  as  a  moral,  and  under  natural  laws,  a  legal  obligation  than  the 
duty  of  other  nations  to  refrain  from  any  action  which  will  prevent  or 
impede  the  performance  of  that  trust  ?  The  only  office  which  belongs  to 
other  nations  is  to  see  that  this  trust  is  duly  performed.  In  this  the  whole 
world  has  a  direct  interest.  However  much  interference  by  one  nation  in 
the  affairs  and  conduct  of  another  may  be  deprecated,  it  is  not  to  be 
denied  that  exigencies  may  arise,  as  they  have  arisen,  in  which  such 
interference  may  be  defended.^ 


'  We  have  habitually  referred  to  art,  industry,  and  self-denial  on  the  part  of  man 
successfully  practiced  for  the  purpose  of  increasing  the  annual  product  of  the  earth 
as  being  the  main  foundation  upon  which  society  awards  a  property  interest.  The 
exercise  of  these  qualities  is  enjoined  by  natural  law,  and  nature  always  assigns  to 
an  observance  of  her  dictates  its  appropriate  reward.  That  art  and  industry  should 
be  thus  rewarded  is  obvious,  but  the  merit  of  self-denial  or  abstinence,  is  not  so  imme- 
diately plain.  It  will  be  found,  however,  upon  reflection,  to  possess  the  same  measure 
of  desert. 

In  the  case  of  the  seals,  for  instance,  the  immediate  temptation  is  to  turn  the  whole 
mass  to  present  account.  Had  this  been  done,  the  lierds  would  long  since  have  been 
practically  exterminated.  Their  present  existence  is  the  result  of  a  policy  of  denial 
of  present  enjoyment  in  the  hope  of  a  larger  and  more  permanent  advantage.  It  is 
qmte  unnecessary  to  enlarge  upon  the  prodigious  importance  to  mankind  of  such  a 
policy.  Indeed,  without  it  the  race  could  not  have  emerged  from  barbarism.  The  fur- 
seals  thus  preserved  are  as  truly  the  fruit  of  human  industry  and  effort  as  any  of  the 
products  of  the  artisan. 

This  merit  of  abstinence  is  the  sole  foundation  upon  which  economists  and  moralists 
place  the  right  to  capital,  and  interest  for  its  use.  Capital  is  simply  the  fruit  of  abstinence. 
The  following  citations  are  pertinent  in  this  place : 

From  N.  W.  Senior,  Political  Economy,  6th  ed.,  London,  1872,  p.  58  et  seq. 

"  But  although  human  labour  and  the  agency  of  nature,  independently  of  that  of  man, 
are  the  primary  productive  powers,  they  require  the  concurrence  of  a  third  productive 
principle  to  give  them  complete  efficiency.  The  most  laborious  population  inhabiting  the 
most  fertile  territory,  if  they  devoted  all  their  labour  to  the  production  of  immediate  results 
and  consumed  its  produce  as  it  arose,  would  soon  find  their  utmost  exertions  insufficient  to 
produce  even  the  mere  necessaries  of  existence. 

"To  the  third  principle  or  instrument  of  production,  without  which  tlie  two  others 
are  inefficient,  we  shall  give  the  name  of  abstinence,  a  term  by  which  we  express  the 
conduct  of  a  person  who  either  abstains  from  the  unproductive  use  of  what  he  can 
command,  or  designedly  prefers  the  production  of  remote  to  that  of  immediate 
results." 

After  defining  capital  as  "  an  article  of  wealth,  the  result  of  human  exertion  em- 
ployed in  the  production  or  distribution  of  wealth,"  he  goes  on  to  say:  "It  is  evi- 
dent that  capital  thus  defined  is  not  a  simple  productive  instrument.  It  is  in  most 
cases  the  result  of  all  the  three  productive  instruments  combined.  Some  natural 
agent  must  have  afforded  the  material;  some  delay  of  enjoyment  must  in  general 
have  reserved  it  from  unproductive  use,  and  some  labour  must  in  general  have  been 
employed  to  prepare  and  preserve  it.  By  the  word  abstinence  toe  wish  to  express 
that  agent,  distinct  from  labour  and  the  agency  of  nature,  the  concurrence  of  which  is  nec- 
essary to  the  existence  of  capital  and  which  stands  in  the  f^ame  relation  to  profit  as  labour 
does  to  wages.      We   arc   aware  that  we  employ  the  word  abstinence  in  a  more  exten- 
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It  seems  impossible  to  imagine  any  ground  upon  which  this  demand 
can  be  resisted,  and  even  difficult  to  understand  how  a  question  could 
have  been  made  rejecting  it.  If  there  were  even  the  semblance  of  a 
Tnoral  reason  upon  which  opposition  could  be  rested,  there  might  be 
room  for  hesitation  and  debate ;    if  anything  in  the  nature  of  a  right  to 

sive  sense  than  is  warranted  by  common  usage.  Attention  is  usually  drawn  to  absti- 
nence only  when  it  is  not  united  with  labour.  It  is  recognized  instantly  in  the  con- 
duct of  a  man  who  allows  a  tree  or  a  domestic  animal  to  attain  its  full  growth,  but  it 
is  less  obvious  when  he  plants  the  sapling  or  sows  the  seed  corn.  The  observer's 
attention  is  occupied  by  the  labour,  and  be  omits  to  consider  the  additional  sacrifice 
made  when  labour  is  undergone  for  a  distant  object.  This  additional  sacrifice  we 
comprehend  under  tlie  term  abstinence.  *  *  *  of  all  the  means  by  which  man 
can  be  raised  in  the  scale  of  being,  abstinence,  as  it  is  perhaps  the  most  effective,  is 
the  slowest  in  increase,  and  the  latest  generally  diffused.  Among  nations  those  that 
are  the  least  civilized,  and  among  the  different  classes  of  the  same  nation  those  which 
are  the  worst  educated,  are  almost  the  most  improvident  and  consequently  the  least 
abstinent." 

(At  page  69)  :  "  The  savage  seldom  employs,  in  making  his  bows  or  his  dart,  time 
which  he  could  devote  to  the  obtaining  of  any  object  of  immediate  enjoyment.  He 
exercises,  therefore,  labour  and  providence,  but  not  abstinence.  The  first  step  in 
improvement,  the  rise  from  the  hunting  and  fishing  to  the  pastoral  state,  implies 
an  exercise  of  abstinence.  Much  more  abstinence,  or,  in  other  words,  greater  use  of 
capital,  is  required  for  the  transition  from  the  pastoral  to  the  agricultural  state ;  and 
an  amount  not  only  still  gi'eater,  but  constantly  increasing,  is  necessary  to  the  prosperity 
of  manufactures  and  commerce." 

From  "  Essai  sur  la  Repartition  des  Richesses,"  par  Paul  Leroy-Beaulieu,  2d  ed., 
Paris,  1883  : 

"  The  first  cause  of  interest  is  the  service  rendered  to  [the  borrower,  the  increase  of 
productivity  given  to  his  labor,  industry,  commerce.  The  second  cause  of  interest  is  the 
pains  taken  by  the  lender,  the  sacrifice  necessary  for  abstinence  in  depriving  himself  of 
immediate  consumption  for  a  delayed  profit." 

From  "American  Political  Economy."     Francis  Bowen,  p.  204,  Chap.  11  : 

"  Capital  being  amassed  as  we  have  seen  by  frugality  or  abstinence,  profits  are  the  reward 
of  abstinence  ju«t  as  wages  are  the  remuneration  of  labor,  and  rent  is  the  compensation  for 
the  use  of  land." 

From  "  Some  leading  Principles  of  Political  Economy  Newly  Expounded."  By  J.  E, 
Cairnes,  New  York,  1874,  p.  "80  : 

"  The  term  abstinence  is  the  name  given  to  the  sacrifice  involved  in  the  advance 
of  capital.  As  to  the  nature  of  the  sacrifice  it  is  mainly  of  a  negative  kind,  consist- 
ing chiefly  in  deprivation  and  postponement  of  enjoyment  implied  in  the  fact  of 
parting  Avith  our  wealth,  so  far  at  least  as  concerns  our  present  power  of  command- 
ing it." 

From  "  Principles  of  Economics."  Alfred  Marshall,  professor  in  the  University  of  Cam- 
bridge, London,  1870.     Yol.  I,  Book  7,  Chap.  7,  sec.  2,  p.  612 : 

"  A  man  who,  working  on  his  own  account,  makes  a  thing  for  himself  has  the 
usance  of  it  as  the  reward  for  his  labour.  The  amount  of  his  work  may  be  detei'mined 
in  a  great  measure  by  custom  or  habit,  but  in  so  far  as  his  action  is  deliberate  he  wil 
cease  his  work  when  the  gains  of  further  work  do  not  seem  to  him  worth  the  trouble 
of  getting  them.  But  the  awakening  of  a  new  desire  will  induce  him  to  work  on  further. 
He  may  take  out  the  fruits  of  this  extra  work  in  immediate  and  passing  enjoyment,  or 
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capture  seals  at  sea  could  be  pretended,  it  would  be  necessary  to  pause 
and  deliberate.  It  may  indeed  be  said  that  there  is  no  power  in  the 
United  States  to  prevent  sealing  upon  the  high  seas ;  but  this  is  a  beg- 
ging of  the  question.  If  they  have  a  property  interest  in  the  seals, 
the  power  to  protect  it  can  not  be  wanting.       But  let  this    question  go 

in  lasting  but  distant  benefits,  *  *  *  or  in  implements  which  will  aid  him  in  his 
work,  *  *  *  or,  lastly,  in  things  which  he  can  let  out  on  hire  or  so  invest  as  to  derive 
an  income  from  them.  Man's  nature,  however,  being  impatient  of  delay,  he  will  not, 
as  a  rule,  select  any  of  the  three  latter  methods  unless  the  total  benefit  which  he  expects 
in  the  long  run  seems,  after  allowing  for  all  risks,  to  show  a  surplus  over  its  benefits  to  be 
derived  by  taking  out  the  fruits  of  his  labour  in  immediate  enjoyment.  That  surplus, 
whether  it  take  the  form  of  interest  on  capital,  or  extra  pleasure  derived  from  the  direct 
usance  of  permanent  forms  of  wealth,  is  the  reward  of  his  postponing  or  waiting  for  the 
fruits  of  his  labour." 

From  the  Ethics  of  Usury  and  Interest.  By  W.  BHssard,  M.A.,  London,  1892,  p.  26 
et  seq.  : 

"  On  the  hypothesis  that  all  have  equal  opportunities  of  social  progress,  the  social 
destroyers  of  its  wealth  deserve  condemnation,  while  those  who  have  served  the  cause 
of  progress  by  saving  from  personal  consumption  a  part  of  tlie  earth's  produce  and 
devoting  it  to  the  improvement  of  national  mechanism  have  a  claim  to  a  reward  pro- 
portioned to  their  service  and  to  the  efforts  which  they  have  made  in  rendering  it. 
These  are  the  conditions  of  advance  in  civilization  in  the  arts,  and  sciences,  in  literature, 
and  religion.  For  the  command  over  nature  differentiates  the  civilized  man  fi'om 
the  savage.  *  •  *  It  appears,  hence,  how  accurate  is  the  common  phrase  which 
calls  thrift  '  saving.'  Economists  favor  such  other  words  as  '  abstinence,'  deferred 
'  enjoyment,'  and  the  like ;  but  to  *  save '  expresses  the  primary  idea  that  something 
has  been  saved  from  the  destruction  to  which  mere  animal  instinct  would  devote  it.  In 
such  salvage  lies  the  progress  of  the  human  species  from  savagery  to  godhead.  By 
how  much  has  been  thus  saved  has  the  salvation,  material,  mental,  and  moral,  of  the  race 
been  achieved." 

From  "PoHtical  Economy."  By  Francis  A.  Walker.  New  York,  1883.  Page  67, 
sec.  78 : 

"  The  Law  of  CapHal. — It  is  not  necessary  to  trace  further  the  increase  of  capital.  At 
every  step  of  its  progress  capital  follows  one  law ;  it  arises  solely  out  of  saving ;  it  stands 
always  for  self-denial  and  abstinence." 

(Page  232)  :  "  Capital  is,  as  we  have  seen,  the  result  of  saving.  Interest,  then,  is 
the  reward  of  abstinence.  A  part,  a  large  part,  of  all  produced  wealth  must  be  at 
once  consumed  to  meet  the  conditions  of  human  existence  ;  but  the  remaining  portion 
may  be  consumed  or  may  be  accumulated,  according  to  the  will  of  the  owner.  The 
strength  of  the  motive  to  accumulation  will  vary  with  the  reward  of  abstinence. 
If  that  be  high  the  disposition  to  save  will  be  strengthened,  and  capital  will  be 
rapidly  accumulated ;  if  that  be  low,  that  disposition  will  be  relatively  weak,  and 
capital  will  increase  slowly,  if  indeed  the  body  of  existing  capital  be  not  dissipated 
at  the  demands  of  appetite." 

From  "Chapters  on  Practical  Political  Economy."  Prof.  Bonamy  Price.  2d  ed. 
London,  1882.     Pages  127,  128  : 

Speaking  of  Profity  he  says  :  "  What  is  the  nature,  the  principle  of  this  gain  ?  It  is 
a  reward  for  two  things,  for  the  creation  and  employment  of  capital.  Economists 
have  lightly  explained  the  need  and  justification  for  such  a  reward  for  the  creation 
of    capital,  that  it    is    a    compensation    for    abstinence.     The    owner    of    the  wealth 
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for  the  present;  it  will  be  elsewhere  discussed.  Let  it  be  conceded, 
for  the  sake  of  argument,  that  the  United  States  have  no  power  to  pro- 
tect and  punish,  will  it  be  asserted  before  this  Tribunal,  bound  to 
declare  and  administer  the  law  of  nature  and  nations — a  system  of 
viorality — that   this    constitutes    a   right  ?      What   is    it    precisely   which 


might  have  devoted  it  to  his  own  enjoyment;  he  preferred  to  save  it  or  turn  it 
intx)  an  instrument  for  creating  fresh  wealth.  It  was  his  own  voluntary  act,  he  gave 
up  some  luxury,  he  finds  atouement  in  improved  income  from  increased  wealtli. 
His  aim  was  profit,  but  profit,  though  it  enriched  him,  was  no  selfish  course  ;  luxuri- 
ous expenditure  would  have  been  the  real  selfishness.  By  going  in  for  profit  he 
benefits  society.  His  savings  are  an  advantage  to  others  as  well  as  to  himself.  *  *  * 
Profit  is  the  last  thing  which  should  be  grudged,  for  profit  is  the  creator  of  capital, 
and  capital  is  the  life-blood  of  civilization  and  commercial  progress." 

From  "Manual  of  Political  Economy."  Henry  Fawcett.  London,  1877.  Bk.  ir, 
ch.  V,  p.  157  : 

"  As  capital  is  the  result  of  saving,  the  owner  of  capital  exercises  forbearance 
when  he  saves  his  wealth  instead  of  spending  it.  Profits  therefore  are  the  reward 
of  abstinence  in  the  same  manner  that  wages  are  the  reward  of  physical  exer- 
tion." 

From  ''  The  Science  of  Wealth."     Amasa  Walker.     Boston,  1877.     Ch.  VI,  p.  288  : 
"  Interest  has  its  justification  in  the  right  of  property.     If  a  man  can  claim  the  owner- 
ship of  any  kind  of  wealth,  he  is  the  owner  of  all  it  fairly  produces     *     *     *     whoever 
by  labour  produces  wealth    and  by  self-denial  preserves  it  should  be  allowed  all  the 
benefit  that  wealth  can  render  in  future  production." 

From  "  Introduction  to  Political  Economy."     A.  L.  Perry.     aS'ew  York,  1877.     P.  115. 

"  The  origin  of  all  capital  is  in  abstinence,  and  the  reward  of  this  abstinence  is 
profit." 

From  "  A  System  of  PoHtical  Economy."     J.  L.  Shadwell.    London,  1877.     P.  159. 

"  They  (capitalists)  desire  to  obtain  it  (profit)  because  the  saving  of  capital  implies  the 
exercise  of  abstinence,  as  the  capitalists  might  have  exchanged  it  for  other  things 
for  their  own  immediate  consumption ;  but  if  they  forego  their  enjoyment  in  order 
to  produce  commodities  they  require  some  compensation  for  the  sacrifice  to  which  they 
submit." 

From  John  Stuart  Mill.  "  Principles  of  Political  Economy."  Boston,  1848.  Vol.  ii, 
p.  484 : 

"As  the  wages  of  the  laborer  are  the  remuneration  of  labor,  so  the  profits  of  the 
capitalist  are  properly  the  remuneration  of  abstinence.  They  are  what  he  gains  by 
forbearing  to  consume  his  capital  for  his  own  uses  and  allowing  it  to  be  consumed  by 
productive  laborers  for  their  uses;  for  this  forbearance  he  requires  a  recompense." 

And  again,  at  page  553  :  "  Capital  *  *  *  being  the  result  of  abstinence,  the  produce 
of  its  value  must  be  sufficient  to  remimerate  not  only  all  the  labor  required  but  the 
abstinence  of  all  the  persons  by  whom  the  remuneration  of  the  different  classes  of  laborers 
was  advanced.     The  return  for  abstinence  is  profit." 

From  "Manuel  d':gconomie  Politique."  Par  M.  H.  Baudrillard.  4th  ed.  Paris,  1878. 
P.  382  : 

"  The  first  element  of  interest  is  the  privation  to  which  the  lender  subjects  himself,  who 
surrenders  his  capital  for  the  benefit  of  another." 

{Id.,  p.  52)  :  "Based  upon  right,  ownership  is  not  less  justified  by  the  strongest 
reasons   derived   from  social   utilitv.     It  is   useful   for  the  laborer  who  has  fertilized 


'PROPERTY   IN   THE   ALASKAN    SEAL   HERD.  97 

would  thus  be  set  up  as  a  right  ?  It  is  simply  and  without  qualification 
a  right  to  destroy  one  of  the  gifts  of  nature  to  man.  It  would  be  saying, 
not  to  the  United  States  alone,  but  to  the  w^hole  world,  "  You  shall  no 
longer  have  this  blessing  which  was  originally  bestow^ed  upon  you — this 
opportunity  w^hich  nature  affords  to  secure  the  preservation  of  the  source 
of  a  blessing  and  make  it  permanently  available  shall  not  be  improved ; 
and  if  you  ask  us  for  a  reason  we  give  you  none,  except  that  we  so  choose, 
and  can,  for  a  few  years  at  least,  make  a  profit  to  ourselves  by  carrying 
on  the  work  of  destruction ;  the  sea  is  free." 

Ahrens  ^  states :  The  definitions  of  the  right  of  property  ^iven  by 
positive  laws  generally  concede  to  the  owner  the  power  to  dispose  of  his 
object  in  an  almost  absolute  manner,  to  use  and  abuse  it,  and  even 
through  caprice  to  destroy  it;^  but  this  arbitrary  power  is  not  in  keeping 
with  natural  law,  and  positive  legislation,  obedient  to  the  voice  of  common 
sense  and  reason  in  the  interest  of  society,  has  been  obliged  itself  to 
establish  numerous  restrictions,  which,  examined  from  a  philosophic 
view  of  law,  are  the  result  of  rational  principles  to  which  the  right  of 
property  and  its  exercise  are  subjected. 

The  principles  which  govern  socially  the  right  of  property  relate  to 
substance  and  to  form. 

I.  As  to  substance,  the  following  rules  may  be  established  : 

1.  Property  exists  for  a  rational  purpose  and  for  a  rational  use;  it  is 
destined  to  satisfy  the  various  needs  of  human  life ;  consequently,  all 
arbitrary  ahrise,  all  arhitrai'y  destruction,  are  contrary  to  right  {droit^  and 
should  be  prohibited  by  law  (loi).  But  to  avoid  giving  a  false  exten- 
sion to  this  principle,  it  is  important  to  recall  to  mind  that,  accord- 
ing to   personal   rights,  that   which   is   committed  within   the  sphere  of 

the"  soil  to  retain  the  soil  itself  as  well  as  the  surface.  Otherwise  he  will  use  the  soil  as  a 
possessor  who  is  in  haste  to  enjoy  it.  Where  a  thought  of  the  future  is  wanting  there  will 
be  no  real  improvement,  no  numerous  and  well-supported  population,  no  civilization  with 
deep  roots  either  moral  or  material." 

#  #  *  "All  these  advantages  can  be  the  outgrowth  of  nothing  but  permanent 
ownership.  For  the  same  reason  it  is  well  for  ownership  to  be  individual  and  not 
collective  ;  of  this  we  find  proof  in  the  religious  communities  of  the  middle  ages,  and  in 
our  own  time  in  the  very  imperfect  condition  of  property  held  in  common.  Collective 
ownership  is  attended  with  this  drawback,  viz,  that  it  does  not  sufficiently  stimidate  the 
activity  of  the  owner." 

^  Ahrens  :  Course  of  Natural  Law,  Leip^c,  1876,  vol.  2,  book  I,  div.  1,  sec.  64. 

-  Roman  law  gave  the  owner  the  j^is  utendi  et  abutendi ;  after  the  Austrian  code 
(11,  2,  sec.  362),  he  has  the  power  to  destroy  arbitrarily  that  which  belongs  to  him.  The 
Code  Napoleon  which  defines  property  as  "  the  right  to  enjoy  and  to  dispose  of  things  in 
the  most  absolute  manner,  provided  no  use  be  made  of  them  forbidden  by  the  laAvs  or  by 
the  regulations,"  interposed  social  interest  by  this  restriction. 
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private  life  and  of  that  of  the  family  does  not  come  under  the  appli- 
cation of  public  law.  It  is  necessary,  therefore,  that  the  abuse  be  public 
in  order  that  the  law  may  reach  it.  It  belongs  to  the  legislations 
regulating  the  various  kinds  of  agricultural,  industrial,  and  commercial 
property,  as  well  as  to  penal  legislation,  to  determine  the  abuses  which 
it  is  important  to  protect ;  and,  in  reality  legislations  as  well  as  police 
laws,  have  always  specified  a  certain  number  of  cases  of  abuses.^  Be- 
sides, all  abusive  usage  is  hurtful  to  society,  because  it  is  for  the  public 
interest  that  the  object  should    give   the    owner    the   advantages  or  the 

services  it  admits  of.' 

It   is   assumed   throughout   the   Report  of   the   British  Commissioners 
that    pelagic    sealing    is    not    necessarily   destructive,    and    that,    under 
regulation,   the   prosecution  of  it  need  not  involve  the  extermination   of 
the  herds.      This   assumption  and  the  evidence  bearing  upon  it  will  be 
elsewhere   particularly  treated  in   what   we  may  have   to   say   upon  the 
subject   of   regulations.      It   will   there   be    shown  that   it    is    not    only 
destructive   in   its   tendency,  but  that,  if  permitted,  it  will  complete  the 
work  of  practical   extermination  in  a  very  short  period  of  time.     But  so 
far  as   it  is  asserted    that  a  restricted  and  regulated    pelagic    sealing  is 
consistent   with    the   moral    laws   of   nature    and    should  be  allowed,  the 
argument  has  a  bearing  upon  the  claim  of  the  United  States  of  a  property 
interest,  and  should  be  briefly  considered  here.     Let  it  be  clearly  under- 
stood, then,  just  what  pelagic    sealing  is,  however  restricted  or  regulated. 
And  we  shall  now  describe  it  by  those  features  of  it  which  are  not  dis- 
puted or  disputable. 

We  pass  by  the  shocking  cruelty  and  inhumanity,  with  its  sicken- 
ing details  of  bleating  and  crying  offspring  falling  upon  the  decks  from 
the  bellies  of  mothers,  as  they  are  ripped  open,  and  of  white  milk  flow- 
inof  in  streams  mingled  with  blood.  These  enormities,  which,  if  at- 
tempted  within   the  territory   of   a    civilized    State,    would   speedily   be 


1  On  the  occasion  of  the  debate  of  Art.  544,  which  defined  property,  Napoleon 
expressed  energetically  the  necessity  of  suppressing  abuses.  "The  abuse  of  property," 
said  he,  "  should  be  suppressed  every  time  it  becomes  hurtful  to  society.  Thus,  it  is  not 
allowed  to  cut  down  unripe  grain,  to  pull  up  famous  grapevines.  I  would  not  suffer  that 
an  individual  should  smite  with  sterility  20  leagues  of  ground  in  a  grain-bearing  depart- 
ment, in  order  to  make  for  himself  a  park  thereof.  The  right  of  abuse  does  not  extend  so 
far  as  to  deprive  a  people  of  its  sustenance." 

2  Roman  law  says  in  this  sense,  sec.  2,  I,  De  patr.  pot.  1,  8  :  "  Expedit  enim  reipublicro 
ne  sua  re  quis  male  utatur."  Leibnitz  further  expands  this  principle  of  the  Roman  law 
by  saying  (De  notionibus  juris,  etc.)  :  "  Cum  nos  nostraque  Deo  debeamus,  ut  reipublicse, 
ita  multo  magis  universi  interest  ne  quis  re  sua  male  utatur." 
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made  the  subjects  of  criminal  punishment,  are  not  relevant,  or  are  less 
relevant,  in  the  discussion  of  the  mere  question  of  property. 

It  is  not  contended  that  in  pelagic  sealing  (1)  there  can  be  any  select- 
ive killing;  or  (2),  that  a  great  excess  of  females  over  males  is  not  slain: 
or  (3),  that  a  great  number  of  victims  perish  from  wounds,  without 
being  recovered  ;  or  (4),  that  in  most  cases  the  females  killed  are  not 
either  heavy  with  young,  or  nursing  mothers  ;  or  (5),  that  each  and 
every  of  these  incidents  can  not  be  avoided  by  the  selective  killing 
which  is  practiced  on  the  breeding  islands.  We  do  not  stop  to  discuss 
the  idle  questions  whether  this  form  of  slaughter  will  actually  extermi- 
nate the  herds,  or  hoiv  long  it  may  take  to  complete  the  destruction.  It 
is  enough  for  the  present  purpose  to  say  that  it  is  simple  destruction. 
It  is  destructive,  because  it  does  not  make,  or  aim  to  make,  its  draft 
upon  the  increase,  which  consists  of  the  superfluous  males,  but,  by 
taking  females,  strikes  directly  at  the  stock,  and  strikes  at  the  stock  in 
the  most  damaging  way,  by  destroying  unborn  and  newly-born  pups, 
together  with  their  mothers.  Whoever  undertakes  to  set  up  a  moral 
right  to  prosecute  this  mode  of  slaughter  on  the  ground  that  it  will  not 
necessarily  result  in  complete  destruction,  must  maintain  that  while  it 
may  be  against  the  law  of  nature  to  work  complete  destruction,  it  is  yet 
lawful  to  destroy !  But  what  the  law  of  nature  forbids  is  any  destruction 
at  all,  unless  it  is  necessary.  To  destroy  a  little,  and  to  destroy  much,  are 
the  same  crimes. 

If  there  were  even  something  less  than  a  right,  or  rather  some  loio 
degree  of  right — for  nothing  other  than  rights  can  be  taken  notice  of 
here — some  mere  convenience,  it  might  be  worthy  of  consideration ;  but 
there  is  none.  It  can  not  even  be  said  that  pelagic  sealing  may  furnish 
to  the  world  a  seal-skin  at  a  lower  price.  Nothing  can  be  plainer  than 
that  it  is  the  most  expensive  mode  of  capturing  seals.  It  requires  the 
expenditure  of  a  vast'  sum  in  vessels,  boats,  appliances,  and  human 
labor,  which  is  all  unnecessary,  because  the  entire  increase  can  be 
reaped  without  them.  This  unnecessary  expense  is  a  charge  upon  the 
consumer  and  must  be  reimbursed  in  the  price  he  pays.  In  no  way  can 
pelagic  sealing  result  in  a  cheapening  of  the  product,  except  upon  the 
assumption  that  the  stock  of  seals  is  inexhaustible,  and  that  the  fimount 
of  the  pelagic  catch  is  an  addition  to  the  total  catch,  which  might  be 
made  on  the  land  if  capture  were  restricted  to  the  land;  and  this  as- 
sumption is  admitted  on  all  hands,  and  even  by  the  Commissioners  of 
Great  Britain,  to  be  untrue. 
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If  there  were  any  evil,  or  inconvenience  even,  to  be  apprehended  from  a 
confinement  of  the  capture  of  the  seals  to  the  breeding  places,  it  might 
serve  to  arrest  attention ;  bat  there  is  none.  Much  is  said,  indeed,  in 
the  Keport  of  the  Commissioners  of  Great  Britain  concerning  a  supposed 
monopoly  which  would  thus  be  secured,  as  is  pretented,  to  the  lessees  of  the 
breeding  islands  which  would  enable  them  to  exact  an  excessive  price  for 
skins  ;  but  this  notion  is  wholly  erroneous. 

The  annual  drafts  made  at  the  island  from  the  increase  of  the  herds 
are  not  made  for,  and  can  not  be  monopolized,  or  appropriated,  by  the 
United  States.  They  are  made  for  mankind  everywhere,  and  find  their 
way  to  those  who  want  them  and  are  able  to  procure  them  wherever 
upon  the  face  of  the  world  they  may  dwell.  To  the  owners  of  these 
islands,  whoever  they  may  be,  they., are  intrinsically  useless,  except  the 
insignificant  number  wliich  may  be  useful  for  food  or  clothing.  Their 
only  value  to  them  is  as  articles  of  commerce,  as  means  by  which 
needed  commodities  may  be  obtained  from  others  who  may  have  a 
superior  desire  for  the  benefits  afforded  by  these  animals.  They  are 
furnished  through  the  instrumentality  of  commerce  to  those  who  want 
them  upon  the  same  terms  upon  which  they  are  furnished  to  the  citi- 
zens of  the  United  States.  The  human  race  thus  perfectly  secures  to 
itself  the  benefit  which  nature  intended  the  animal  should  supply. 
Kor  can  the  United  States  exact  from  the  world  whatever  price  it 
pleases  for  the  product  of  the  animal.  It  can  not  exact  a  penny  more 
than  the  world  is  walling  to  give ;  and  this,  as  in  the  case  of  every 
other  commodity,  is  its  just  value.  The  cost  of  production,  and  the 
operation  of  supply  and  demand  will  determine  the  price  of  this,  as  of 
every  other,  commodity.  Any  other  mode  of  capturing  the  animal  for 
the  market  is  obviously  and  confessedly  more  expensive,  and  must 
necessarily,  other  things  being  equal,  involve  an  increased  price,  and 
simply  impose  an  additional  tax  upon  the  consumer. 

There  are,  indeed,  instances  of  commodities  in  which  the  possible 
supply  greatly  exceeds  the  wants  of  the  world,  and  where,  if  the  whole 
product  were  thrown  upon  the  market,  it  would  become  almost  worth- 
less, producing  a  sum  much  less  than  would  have  been  gained  had  a 
comparatively  small  part  only  been  offered.  In  such  cases,  if  the  sources 
of  supply  are  a  monopoly  under  a  single  direction,  a  large  profit  may 
sometimes  be  secured  by  an  artificial  limitation*  of  the  supply.  It  is 
said  that  the  Dutch  once  found  an  advantage  like  this  from  a  voluntary 
destruction   of   a  large   part   of  the   product  of  the  Spice   Islands.     But 
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the  case  of  the  lessees  of  the  Pribilof  Islands  is  the  opposite  of  this. 
They  never  can  be  even  tempted  to  limit  the  supply.  Nature  herself 
has  limited  it  all  too  rigidly.  A  large  profit  is  derivable  from  every  seal 
which  prudence  will  permit  to  be  taken.  The  temptation  is  to  take  too 
largely.  Abstinence^  and  not  waste,  is  the  true  policy.  Indeed,  the  Report 
of  the  Commissioners  of  Great  Britain  makes  it  a  principal  charge 
ngainst  the  management  of  the  lessees  that  they  make  drafts  upon  the 
herds  too  large,  instead  of  too  small.  Now,  where  the  entire  product  of 
a  source  of  supply  is  thrown  upon  the  market,  the  price  will  be  governed 
by  the  demand.  The  world  will  pay  a  certain  amount  for  it  and  no  more; 
and  the  circumstance  that  there  is  a  monopoly  of  the  commodity  is 
unimportant.! 

Divers  charges  are  made  in  the  Report  of  the  British  Commissioners 
of  neglect  and  mismanagement  by  the  lessees  of  the  islands  in  the 
conduct  of  the  business  of  caring  for  the  seals  and  making  the  annual 
drafts  from  the  herds.  These  topics  have  but  a  small  measure  of  rele- 
vancy here.  They  are,  with  some  unimportant  exceptions,  wholly  denied, 
and  will  be  elsewhere  in  this  argument  shown  to  be  erroneous. 
But  if  it  be  intended  by  these  charges  to  show  that  the  prime  object  of 
the  la-w  of  nature  to  make  the  increase  of  animals  available  to  man, 
and  at  the  same  time  to  preserve  the  stock,  is  not  most  certainly  gained 
in  the  case  of  an  animal  like  the  seal  by  declaring  a  property  interest 
in  those  who  have  the  power  to  secure  it,  some  observations  upon  them 
are  pertinent  here.  In  this  aspect  these  charges  proceed  upon  the 
assumption  that  a  scheme  of  protection  by  care,  industry,  and  selective 
killing  is  necessary.  If  this  be  so,  when  and  how  can  it  be  adopted 
and  maintained  except  through  the  recognition  of  a  property  interest  ? 
It  can  not  be  questioned  that  this  care  and  prudence  are  best  secured 
by  bringing  into  play  the  motive  of  self-interest.  How  can  this  be 
done  except  through  the  recognition  of  a  property  interest?  What 
other  device  has  human  society  found  in  any  stage  of  civilization  in 
any  land  or  in  any  age  ?  What  new  substitute  has  the  wisdom  of  these 
Commissioners  to  suggest  ?  Is  it  necessary  to  tell  the  breeder  of  sheep 
that  he  must  preserve  his  flocks  and  make  his  main  drafts  for  the 
market  upon  his  superflaous  males  ?  It  may  be  admitted  that  the  United 
States  may  sometimes  fall  into  eri-ors  and  neglects  against  their  own 
interest.  They  assert  for  themselves  no  infallibility;  but  they  do  insist 
that  there  is  no  error  and  no  neglect  which  they  could  as  owners  and 

»  Mill.  Pol.  Econ.,  Book  II,  Chap.  5,  §  2. 
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cultivators  of  these  herds  commit  which  would  be  in  violation  of  the 
teachings  of  science  and  the  laws  of  nature  and  operate  to  obstruct  the 
enjoyment  by  mankind  of  the  full  product  of  the  animal,  which  would  not 
at  the  same  time,  and  in  larger  measure,  result  in  loss  and  injury  to 
themselves.  They  have  not  and  can  not  have,  upon  the  grounds 
taken  in  this  argument,  any  interest  which,  in  the  slightest  degree, 
conflicts  with  that  of  the  world  at  large.  They  would  be  grateful  to  have 
any  errors  in  the  management  by  them  pointed  out,  to  the  end  that  they 
might  apply  a  remedy.  And  what  is  true  in  respect  of  the  United. 
States  is  true  also  of  their  lessees.  The  latter  can  have  no  interest  not  in 
harmony  with  the  interests  of  all.  This  observation  is  subject  to  a 
qualification  limited  to  lessees  whose  lease  is  about  to  expire.  An  out- 
going tenant  is,  indeed,  sometimes  under  a  temptation  to  commit  waste. 
Against  this  possible  mischief  the  United  States  have  endeavored  to  guard 
by  the  policy  of  making  long  leases.  It  is  believed  to  have  been  entirely 
effectual. 

But  all  suggestions  of  the  insufficiency  of  the  guaranties  furnished 
by  a  recognition  of  a  property  interest  to  carry  out  the  dictates  of 
science  and  natural  law  in  respect  to  animals  having  a  nature  and  habits 
such  as  the  fur-seal  exhibits  are  absolutely  silenced  by  a  reference 
to  the  conclusive  teachings  of  actual  and  long  experience.  Russia 
enjoyed  during  the  whole  period  of  her  occupation  of  the  islands  the  full 
benefit  practically  of  a  property  interest.  She  maintained  an  exclu- 
sive dominion  of  the  herds  upon  the  land,  and  no  attempt  to  interfere 
with  them  by  pelagic  sealing  was  made.  By  her  care,  industry,  and 
self-denial,  tempted  and  rewarded  by  the  profits  of  the  industry,  the 
normal  numbers  of  the  herds  were  maintained,  and  at  the  same  time 
large  annual  drafts  were  made.  And  when,  as  happened  more  than 
once  from  exceptional  causes  which  could  not  be  prevented,  the  num- 
bers were  greatly  reduced,  a  more  rigid  and  self-enforced  abstinence 
brought  about  a  full  restoration.  At  the  beginning  of  the  occupation 
of  the  United  States,  and  before  their  authority  and  oversight  were 
fully  established,  an  irregular  and  excessive  slaughter  again  greatly 
reduced  the  herds,  and  this  damage  was  again  fully  repaired  by  an 
exercise  of  similar  abstinence.  The  numbers  were,  perhaps,  more  than 
restored,  and  it  became  possible  to  make  larger  drafts  than  had  ever 
been  taken  under  the  Russian  management  without  any  discoverable 
diminution  of  the  stock ;  and  there  is  no  reason  to  suppose  that  such 
drafts  might  not  have  been  continued  indefinitely  had  not  the  destruc- 
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tive  warfare  by  a  constantly  increasing  fleet  of    Canadian  sealers   made 
it  impossible. 

The  experience  at  the  Commander  Islands  has  been  the  same.  The 
exercise  of  art,  industry,  and  self-denial  produced  by  the  operation  of 
the  same  motive  has  been  followed  bv  the  reward  of  still  abundant 
herds. 

Nor  is  there  any  obstacle  in  the  way  of  a  recognition  of  a  property  in- 
terest growing  out  of  any  difficulty  in  identifying  the  Alaskan  herd 
upon  the  high  seas.  Suggestions  of  a  possible  commingling  with  the 
herds  belonging  to  the  Russian  islands  on  the  western  side  of  the  Pa- 
cific and  Bering  Sea  are  contained  in  the  Report  of  the  British  Com- 
missioners; bnt  these  are  coupled  with  the  admission  that  this  com- 
mingling, if  it  exist  at  all,  is  confined  to  a  few  individuals.  They  are 
supported  by  no  evidence.  The  Russian  herds  are  separated  by  a  broad 
tract,  hundreds  of  miles  in  width,  and  it  seems  entirely  certain  that  all 
seals  found  on  the  eastern  side  of  the  Pacific  and  Bering  Sea  are 
members  of  the  Alaskan  herds. 

It  may  be  urged,  as  an  objection  to  the  recognition  of  a  property  in- 
terest in  the  United  States,  that  it  Avould  be  inconsistent  with  the  con- 
tinued pursuit  of  seals  by  the  Indians  on  the  Northwest  coast  for  the 
purposes  of  food  and  clothing.  This  consideration  deserves  respectful 
attention.  It  is  the  only  form  of  capturing  seals  upon  the  high  seas 
which  can  assert  for  itself  a  moral  foundation  under  the  law  of  nature. 
Attention  has  more  than  once  been  called  in  this  argument  to  the  dif- 
ferent degrees  of  the  extension  of  the  institution  of  property  in  barbaric 
and  in  civilized  life.  The  necessities  of  society^  everywhere  and  at  all 
times  the  measure  of  the  extension  of  the  institution,  do  not  in  barbaric 
life  require  a  recognition  of  property  in  but  comparatively  few  things. 
With  a  scanty  and  sparse  population,  little  is  required  by  way  of  cul- 
tivating the  earth  or  its  animals ;  and  both  can  be,  and  generally  are, 
allowed  to  remain  in  a  wild  condition,  open  to  indiscriminate  use.  A 
full  supply  of  the  wants  of  such  society  in  respect  to  most  animals  can 
be  had  by  indiscriminate  killing,  without  in  the  least  degree  endan- 
gering the  stock.  That  peril  is  one  which  civilization  brings  along 
with  it;  and,  as  we  have  seen,  the  safeguard  comes  also  in  the  shape 
of  the  extension  of  the  institution  of  property.  Nothing  better  illus- 
trates this  than  the  case  of  the  fur-seals.  Before  the  occupation  of  its 
haunts  by  civilized  nations,  the  only  draft  made  by  man  upon  the  pro- 
digious herds  was  limited  to  a  number   sufficient  to    supply   the   wants 
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of  a  few  hundred  people.  But,  after  sucli  occupation,  through  the  in- 
strumentality of  commerce,  the  whole  world  made  its  attack.  This 
demand,  of  course,  could  not  be  supplied  consistently  with  the  preser- 
vation of  the  species  without  an  immediate  change  from  barbaric  to 
civilized  methods ;  that  is  to  say,  from  indiscriminate  capture,  which 
threatened  the  stock,  to  a  selective  capture  confined  to  the  increase. 

But  this  condition  creates  no  difficulty.  The  demand  thus  made  is 
comparatively  insignificant,  and  does  not  threaten  any  danger.  The 
United  States  have  no  desire  or  intention  to  cut  off  from  these  rude 
inhabitants  any  of  their  means  of  subsistence.  Their  history  and  cir- 
cumstances have  made  them  familiar  with  the  survivals  of  barbaric  life 
in  the  midst  of  civilized  conditions.  They  have  steadily  pursued  the 
policy  of  securing  to  such  tribes,  as  long  as  possible,  the  benefit  of  the 
sources  of  subsistence  upon  which  they  had  been  accustomed  to  rely. 
They  suppose  it  may  be  safely  left  to  them  to  insure  to  these  people 
such  an  enjoyment  of  the  seal  herds  as  they  originally  had,  or  the 
property  interest  which  they  justly  claim  may  be  recognized  subject  to 
a  reasonable  use  by  the  Indians  upon  the  coast,  such  as  they  have  here- 
tofore enjoyed.  But,  surely,  this  claim  of  the  Indians  can  not  be  made 
a  cover  for  the  prosecution  of  a  destructive  warfare  upon  a  valuable 
race  of  animals.  The  civilized  man  can  not  assert  for  himself  the 
license  of  the  barbarian.  If  that  can  not  be  confined  to  the  barbarian, 
it  must  be  given  up  altogether.  The  exacting  demands  of  civilization 
must  be  met  by  the  methods  of  civilization. 

It  may  be  asked  whether  the  claim  made  by  the  United  States  goes 
to  the  extent  of  asserting  a  legal  right  of  property  in  any  individual 
seal  w^hich  may  at  any  time  be  found  in  the  seas  between  the  Pribilof 
Islands  at  the  north  and  the  coast  of  California  at  the  south  ?  And 
whether  they  would  insist  that  in  the  case  of  any  seal  captured  anj-- 
w'here  within  those  limits  by  any  person  other  than  a  native  Indian,  and 
for  purposes  of  scientific  curiosity,  or  to  satisfy  hunger,  a  trespass  had 
been  committed  upon  the  property  of  the  United  States,  and  an  action 
might  be  maintained  in  their  name  in  a  municipal  tribunal  to  recover 
damages,  or  for  the  recovery  of  the  skin  of  the  animal,  if  it  should  any- 
where be  found.  The  United  States  do  not  insist  upon  this  extreme 
point,  because  it  is  not  necessary  to  insist  upon  it.  All  that  is  needed 
for  their  purposes  is  that  their  property  interest  in  the  herds  should  be  so 
far  recognized  as  to  justify  a  prohibition  by  them  of  any  destructive  pur- 
suit of  the  animal  calculated  to  injure  the  industry  prosecuted  by  them 


PROPERTY   IN   THE   ALASKAN    SEAL   HERD.  105 

on  the  islands  upon  the  basis  of  their  property  interest.  The  conception 
of  a  property  interest  in  the  herd,  as  distinct  from  a  particular  title  to  every 
seal  composing  the  herd,  is  clear  and  intelligible  ;  and  a  recognition  of  this 
would  enable  the  United  States  to  adopt  any  reasonable  measures  for  the 
protection  of  such  interest. 

It  is,  of  course,  necessary  to  an  actual  appropriation  of  property 
that  the  intent  to  appropriate  should  be  evidenced  by  some  act.  This 
requirement  has  been  fully  satisfied  by  the  United  States.  Every  act 
by  which  that  intent  could  be  manifested  has  been  performed.  They 
have,  in  every  practicable  form,  exercised  art,  industry,  and  self-denial 
in  protecting  the  seals  upon  their  soil  and  gathering  the  increase  for  th(3 
purposes  of  commerce  with  the  world,  and  they  have  in  all  practicable 
forms,  by  their  laws,  by  executive  proclamation,  and  the  exercise  of 
force  upon  the  liigh  seas,  endeavored  to  prohibit  all  invasions  of  their 
property  interest. 

It  is  believed  that  of'  the  three  conditions  hereinbefore  mentioned  as 
requisite  to  asSert  a  right  of  property  in  the  seal  herd,  a  compliance 
with  the  only  one  which  can  be  the  subject  of  debate,  namely,  sitscepti- 
bility  of  appropriation,  has  now  been  fully  established ;  and  we  need  no 
longer  delay  the  final  conclusion  that  the  United  States,  and  they 
alone,  having  such  a  control  over  the  Alaskan  seal  herd  as  enables 
them  by  the  practice  of  art,  industry,  and  self-denial  to  make  the  entire 
product  fully  available  for  the  wants  of  mankind  without  diminishing  the 
stock,  and  having  asserted  this  control  and  exercised  the  requisite  art, 
industry,  and  self-denial  in  order  to  accomplish  that  great  end,  have, 
under  principles  everywhere  recognized,  both  in  the  law  of  nature  and  in 
the  concurring  municipal  jurisprudence  of  all  civilized  States,  a  propertv 
interest  in  that  herd. 

It  is  a  satisfaction  to  the  undersigned,  and,  as  they  conceive,  no 
unimportant  feature  of  their  argument,  that  in  the  foregoing  discus- 
sion no  selfish  pretension  had  been  asserted  by  the  United  States,  nor 
one  in  the  least  degree  hostile  to  Great  Britain.  The  Government  of 
the  United  States  neither  asserts  any  principle,  nor  asks  for  any  adjudi- 
cation which  is  not  for  the  common  interest  of  the  world  as  much  as 
for  itself.  The  fundamental  truth  that  this  useful  race  of  animals 
is  the  property  of  mankind  is  not  changed  by  the  circumstance  that 
the  custody  and  defense  of  it  have  fallen  to  the  lot  of  the  United 
States.  Their  appearance  as  a  litigant  in  this  forum  may  be  said,  in  a 
very   just   sense,    to    be    fortuitous.      The    real    controversy   is    between 
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those,  wherever  they  may  dwell,  who  want  the  seals,  and  the  Canadian 
pelagic  sealers,  who  are  threatening  the  extermination  of  them.  If  that 
danger  can  be  averted  by  the  method  which  alone  can  be  effective,  the 
recognition  of  a  property  interest  in  the  United  States,  the  benefit  will 
accrue  equally  to  all.  The  seal-skins  will  be  furnished  to  the  citizens 
of  Great  Britain  and  of  all  other  nations  upon  the  same  terms  upon 
which  they  are  obtainable  by  citizens  of  the  United  States.  The  large 
interests  of  Great  Britain  in  the  manufacture  of  the  skins  will  be  relieved 
from  the  peril  which  threatens  them.  None  will  be  losers,  save  those  who 
are  engaged  in  the  cruel  pursuit,  forbidden  by  the  law  of  nature,  and  by 
every  sentiment  of  humanity,  of  destroying  this  useful  race  of  animals. 
And  the  loss  even  to  them  would  be  comparatively  small,  for  the 
pursuit  under  present  conditions  can  not  continue  for  more  than  a 
very  short  period. 

The  United  States  may,  indeed,  derive  a  profit  peculiar  to  themselves 
as  the  cultivators  of  the  herd  ;  but  this  is  the  just  reward  of  their  in- 
dustry, abstinence,  and  care,  and  no  more  than  every  other  nation  in 
respect  to  products  peculiar  to  itself.  Without  these  voluntary  efforts 
the  herds  would  be  speedily  swept  away.  Their  present  existence  and 
numbers  are  absolutely  due  to  these  efforts.  It  is  by  such  means  alone 
that  nature  makes  her  gifts  full}'  available  to  their  desired  extent  to  all 
nations.  The  advantages  which,  in  the  partition  among  nations,  have 
fallen  under  the  power  of  the  United  States,  it  is  their  duty,  and  their 
duty  to  mankind,  to  improve.  The  rights  and  interests  of  mankind  are 
properly  asserted  in  this  international  forum;  but  they  can  be  asserted 
only  through  the  United  States.  If  the  world  has  the  right,  as  it  cer- 
tainly has,  to  call  upon  that  nation  to  make  the  benefits  which  nature 
has  assigned  to  its  custody  available,  it  must  clothe  it  with  the  powers 
which  are  requisite  to  that  end. 

If  the  United  States  have,  as  has  now  been  shown,  a  property  interest 
in  the  Alaskan  herd,  the  undersigned  conceives  it  to  be  a  certain  con- 
sequence that  they  have  the  right  to  protect  it  anywhere  upon  the  high 
seas  against  injury  or  invasion,  by  such  reasonable  exercise  of  force  as 
may  be  necessary.  This  proposition  will  be  fully  discussed  in  connec- 
tion with  the  subject  next  to  be  considered,  of  the  rights  acquired  by 
the  United  States  in  the  sealing  industries  carried  on  by  them  upon  the 
Pribilof  Islands. 

If  the  foregoing  argument  is  successful  in  showing  that  the  United 
States  have  a  property  in  the  Alaskan  seal  herd  their  right   to  protect 
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tliat  property  anywhere  upon  the  seas  where  it  and  they  have  the  right 
to  go  is  a  proposition  scarcely  open  to  question.  The  rights  of  a  nation  of 
all  descriptions  upon  the  high  seas  are  uniformly  protected  by  the  direct 
exercise  of  the  powers  of  the  nation.  There  is  no  other  way  of  protecting 
them.  There  is  no  general  sovereign  or  tribunal  over  nations  before  which 
an  alleged  trespassing  nation  can  be  summoned  for  judgment. .  But  the 
nature  and  extent  of  this  self-protection  will  be  fully  discussed  under 
the  next  head  of  this  argument,  devoted  to  that  aspect  of  the  property 
question  particularly  presented  by  the  sealing  industry  maintained  by  the 
United  States  upon  the  Pribilof  Islands.  If  they  have  the  right  to 
protect  that  industry  against  invasion  by  acts  committed  upon  the  high 
seas,  they  have,  a  fortiori^  the  same  right  to  protect  their  property  on  that 
element. 

James  C.  Carter. 


[317]  H 
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APPENDIX   TO   PART   THIRD,   DIVISION  I   (MR.   CARTER'S 

ARGUMENT). 

AUTHORITIES    UPON    THE    SUBJECT    OF   PROPERTY    IN    ANIMALS 

FERiE    NATURiE. 

[From  Studies  in  Eoman  Law,  by  Lord  Mackenzie  (6th  Edition),  Edinburgh  and 

London,  1886,  chapter  ill,  page  174.] 

Wild  animals. — All  wild  animals,  whether  beasts,  birds  or  fisb,  fall 
under  this  rale,  so  that  even  when  they  are  caught  by  a  trespasser  on 
another  man's  land  they  belong  to  the  taker,  unless  they  are  expressly 
declared  to  be  forfeited  by  some  penal  law,  (Inst.,  2,  1,  12 ;  Gains,  2, 
66-69;  Dig.,  41,  1,  3,  pr.  55).  Deer  in  a  forest,  rabbits  in  a  warren,  fish 
in  a  pond,  or  other  wild  animals  in  the  keeping  or  possession  of  the 
first  holder  can  not  be  appropriated  by  another  unless  they  regain  their 
liberty,  in  which  case  they  are  free  to  be  again  acquired  by  occupancy. 
Tame  or  domesticated  creatures,  such  as  horses,  sheep,  poultry,  and 
the  like,  remain  the  property  of  their  owners,  though  strayed  or  not 
confined.  The  same  rule  prevails  in  regard  to  such  wild  animals  already 
appropriated  as  are  in  the  habit  of  returning  to  their  owners,  such  as 
pigeons,  hawks  in  pursuit  of  game,  or  bees  swarming  while  pursued  by 
their  owners  (Inst.,  2,  1,  14,  15). 

[From  Gaius's  Elements  of  Eoman  Law,  translated  by  Edward  Poste  (2d  ed.), 

Oxford,  1875.] 

Sec.  68.  In  those  wild  animals,  however,  which  are  habituated  to  go 
away  and  return,  as  pigeons,  and  bees,  and  deer,  which  habitually  visit 
the  forests  and  return,  the  rule  has  been  handed  down  that  only  the 
cessation  of  the  instinct  of  returning  is  the  termination  of  ownership, 
and  then  the  property  in  them  is  acquired  by  the  next  occupant;  the 
instinct  of  returning  is  held  to  be  lost  when  the  habit  of  returning  is 
discontinued. 

[From  Von  Savigny  on  Possession  in  the  Civil  Law,  compiled  by  Kelleher.] 

With  respect  to  the  possession  of  animals  these  rules  are  to  be  applied 
thus: 

First.  Tame  animals  are  possessed  like  all  other  movables,  i.e.,  the 
possession  of  them  ceases  when  they  can  not  be  found.  Second.  Wild 
animals  are  only  possessed  so  long  as  some  special  disposition  (custodia) 
exists  which  enables  us  actually  to  get  them  into  our  power.  It  is  not 
every  cnstodia,  therefore,  which  is  sufficient ;  whoever,  for  instance,  keeps 
wild  animals  in  a  park,  or  fish  in  a  lake,  has  undoubtedly  done  some- 
thing to  secure  them,  but  it  does  not  depend  on  his  mere  will,  but  on  a 
variety  of  accidents  whether  he  can  actually  catch  them  when  he 
wishes,  consequently,  possession  is  not  here  retained ;  quite  otherwise 
with  fish  kept  in  a  stew,  or  animals  in  a  yard,  because  then  they  may  be 
caught  at  any  moment  (lib.  3,  sees.  14,  15,  de  poss).     Third.  Wild  beasts, 
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tamed  artificially,  are  likened  to  domesticated  animals  so  long  as  they 
retain  the  habit  of  returning  to  the  spot  where  their  possessor  keeps  them 
(do7iec  animutn^  i.  e.,  coiisuetudinem,  revertendi  hahent). 

[From  Puffendorf,  Law  of  Nature  and  Nations,  lib.  iii,  cap.  1,  sec.  3.] 

Although  a  loss  seems  to  refer  properly  to  property,  yet  by  us  it  will  be 
generally  accepted  as  embracing  all  injury  that  relates  to  the  body,  fame 
and  modesty  of  man.  So  it  signifies  every  injury,  corruption,  diminution 
or  removal  of  that  which  is  ours,  or  interception  of  that,  which  in  perfect 
justice  we  ought  to  have ;  whether  given  by  nature  or  conceded  by  an 
antecedent  human  act  or  law ;  or,  finally,  the  omission  or  denial  of  a 
claim  which  another  may  have  upon  us  by  actual  obligation.  To  this 
tends  the  13th  Declamation  of  Quintilian,  where  he  plainly  shows  that 
one  had  inflicted  a  loss  who  poisoned  the  flowers  of  his  own  garden 
whereby  his  neighbor's  bees  perished.  Yet  the  convincing  reason  con- 
sists in  this :  Since  all  agree  that  bees  are  a  wandering  kind  of  animate 
life,  and  because  they  can  in  no  way  be  accustomed  to  take  their  food 
from  a  given  place;  therefore,  whenever  there  is  a  right  of  taking  them, 
there  also,  it  is  understood,  is  laid  a  general  injunction  to  be  observed 
by  all  neighbors,  to  permit  bees  to  wander  everywhere  without  hindrance 
from  anyone. 

[From  Bracton,  lib.  ii,  cap.  1.] 

The  dominion  over  things  by  natural  right  or  by  the  right  of  nations 
is  acquired  in  various  ways.  In  the  first  place,  through  the  first  taking 
of  those  things  which  belong  to  no  person,  and  which  now  belong  to  the 
King  by  civil  right,  and  are  not  common  as  of  olden  time,  such,  for 
instance,  as  wild  beasts,  birds,  and  fish,  and  all  animals  which  are  born 
on  the  earth,  or  in  the  sea,  or  in  the  sky,  or  in  the  air ;  wherever  they  may 
be  captured  and  wherever  they  shall  have  been  captured,  they  begin  to 
be  mine  because  they  are  coerced  under  my  keeping,  and  by  the  same 
reason,  if  they  escape  from  my  keeping,  and  recover  their  natural  liberty 
they  cease  to  be  mine,  and  again  belong  to  the  first  taker.  But  they 
recover  their  natural  liberty,  then,  when  they  have  either  escaped  from 
my  sight  in  the  free  air,  and  are  no  longer  in  my  keeping,  or  when  the 3" 
are  within  my  sight  under  such  circumstances,  that  it  is  impossible  for  me 
to  overtake  them. 

Occupation  also  comprises  fishing,  hunting-,  and  capturing ;  pursuit 
alone  does  not  make  a  thing  mine,  for  although  I  have  wounded  a  wild 
beast  so  that  it  may  be  captured,  nevertheless  it  is  not  mine  unless  I 
capture  it.  On  the  contrary  it  will  belong  to  him  who  first  takes  it, 
for  many  things  usually  happen  to  prevent  the  capturing  it.  Likewise, 
if  a  wild  boar  falls  into  a  net  which  I  have  spread  for  hunting,  and  J 
have  carried  it  off,  having  with  much  exertion  extracted  it  from  th ) 
net,  it  will  be  mine,  if  it  shall  have  come  into  my  power,  unless  custom 
or  privilege  rules  to  the  contrary.  Occupation  also  includes  ghattinq- 
up,  as  in  the  case  of  bees,  which  are  wild  by  nature,  for  if  they  should 
have  settled  on  my  tree  they  would  not  be  any  the  more  mine,  until  I. 
have  shut  them  up  in  a  hive,  than  birds  which  have  made  a  nest  in  my 
tree,  and  therefore  if  another  person  shall  shut  them  up,  he  will  have 
the  dominion  over  them.  A  swarm,  also,  which  has  flown  away  out  of 
my  hive,  is  so  long  understood  to  be  mine  as  long  as  it  is  in  my  sight, 
and  the  overtaking  of  it  is  not  impossible,  otherwise  they  belong  to  the 
first  taker  ;  but  if  a  person  shall  capture  them,  he  does  not  make  them 
his  own  if  he  shall  know  that  they  are  another's,  but  he  commits  a  theft 
[317]  H  2 
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unless  he  has  the  intention  to  restore  them.     And  these  things  are  true, 
unless  sometimes  from  custom  in  some  parts  the  practice  is  otherwise. 

What  has  been  said  above  applies  to  animals  which  have  remained  at 
all  times  wild ;  and  if  wild  animals  have  been  tamed,  and  they  by 
habit  go  out  and  return,  fly  away,  and  fly  back,  such  as  deer,  swans, 
seafowls,  and  doves,  and  such  like,  another  rule  has  been  approved,  that 
they  are  so  long  considered  as  ours  as  long  as  they  have  the  disposition 
to  return ;  for  if  they  have  no  disposition  to  return  they  cease  to  be  ours. 
But  they  seem  to  cease  to  have  the  disposition  to  return  when  they  have 
abandoned  the  habit  of  returning ;  and  the  same  is  said  of  fowls  and  geese 
which  have  become  wild  after  being  tamed.  But  a  third  rule  has  been 
approved  in  the  case  of  domestic  animals,  that  although  tame  geese  and 
fowls  have  escaped  out  of  my  sight,  nevertheless,  in  whatever  place  they 
may  be,  they  are  understood  to  be  mine,  and  he  commits  a  theft  who 
retains  them  with  the  intention  of  making  gain  with  them.  This  kind  of 
occupation  also  takes  place  in  the  case  of  those  things  which  are  captured 
from  the  enemy,  as,  for  instance,  if  free  men  have  been  reduced  into 
slavery  and  shall  escape  from  our  power  they  recover  their  former  state. 
Likewise  the  same  species  of  occupation  has  a  place  in  the  case  of  those 
things  which  are  common,  as  in  the  case  of  the  sea  and  the  seashore,  in 
the  case  of  stones  and  gems  and  other  things  found  on  the  seashore.  The 
same  rule  applies  to  islands  which  spring  up  in  the  sea  and  to  things  left 
derelict,  unless  there  is  a  custom  to  the  contrary  in  favor  of  the  public 
treasury. 

[From  Bowyer,  Modem  Civil  Law,'  page  72,] 

Wild  animals,  therefore,  and  birds,  and  fish,  and  all  animals  that  are 
produced  in  the  sea,  the  heavens,  and  the  earth,  become  the  property,  by 
natural  law,  of  whoever  takes  possession  of  them.  The  reason  of  this  is, 
that  whatever  is  the  property  of  no  man  becomes,  by  natural  reason,  the 
property  of  whoever  occupies  it. 

It  is  the  same  whether  the  animals  or  birds  be  caught  on  the  premises 
of  the  catcher  or  on  those  of  another.  But  if  any  one  enters  the  land  of 
another  to  sport  or  hunt,  he  may  be  warned  off  by  the  owner  of  the  land. 
When  you  have  caught  any  of  these  animals  it  remains  yours  so  long  as  it 
is  under  the  restraint  of  your  custody.  But  as  soon  as  it  has  escaped 
from  your  keeping  and  has  restored  itself  to  natural  liberty,  it  ceases  to  be 
yours,  and  again  becomes  the  property  of  whoever  occupies  it.  The 
animal  is  understood  to  recover  its  natural  liberty  when  it  has  vanished 
from  your  sight,  or  is  before  your  eyes  under  such  circumstances  that 
pursuit  would  be  diflicult. 

Here  we  find  the  celebrated  maxim  of  Gajus  :  Quod  nullius  est^  id  ratione 
natnrali  occupanti  conceditur.  It  is  founded  on  the  following  doctrine : 
Granting  the  institution  of  the  rights  of  property  among  mankind,  those 
things  are  each  man's  property  which  no  other  man  has  a  right  to  take 
from  him.  Now,  no  one  has  a  right  to  that  which  is  res  nullius;  con- 
sequently, whoever  possesses  rem  nullius  possesses  that  which  no  one  has  a 
right  to  take  from  him.     It  is  therefore  his  property. 

But  this  general  right  of  acquiring  things  by  occupancy  is  subject  to 
an  important  qualification.  Grotius  justly  argues  that  it  is  not  an 
absolute  right,  for  though  it  is  indeed  founded  on  natural  law,  it  is 
matter  of  permissive  law,  and  not  one  which  requires  that  full  liberty 
should  be  left  to  men  to  avail  themselves  of  it,  since  such  liberty  is  un- 
necessary in  many  cases  for  the  welfare  of  mankind,  and  may  even,  as 
Blackstone  observes,  be  prejudicial  to  the  peace  of  society  if  it  be  not 
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limited  bj  positive  law.  Barbeyrac  also  argaes  that  where  a  country  is 
taken  possession  of  by  a  body  of  men,  it  becomes  the  property  of  that 
body  or  of  the  person  who  represents  them,  and  that  therefore  the  right 
of  the  individual  members  to  take  possession  of  portions  of  it  or  any  of 
the  things  therein  contained,  may  be  restricted  or  taken  away,  accord- 
ing as  the  welfare  of  the  community  may  demand.  These  principles  are 
applicable  to  the  whole  j arisprudence  of  acquisition  by  occupancy. 

The  acquisition  of  things  tangible  must  be  made  corpore  et  animo — 
that  is  to  say,  by  an  outward  act  signifying  an  intention  to  possess. 
The  necessity  of  an  outward  act  to  commence  holding  a  thing  in  dominion 
is  founded  on  the  principle  that  a  will  or  intention  can  not  have  legal 
effect  without  an  outward  act  declaring  that  intention,  and  on  the  other 
hand  no  man  can  be  said  to  have  the  dominion  over  a  thing  which  he  has 
no  intention  of  possessing  as  his.  Thus  a  man  can  not  deprive  others  of 
their  right  to  take  possession  of  vacant  property  by  merely  considering  it 
as  his,  without  actually  appropriating  it  to  himself ;  and  if  he  possesses  it 
without  any  will  of  appropriating  it  to  himself  it  can  not  be  held  to  have 
ceased  to  be  res  nullius. 

The  intention  to  possess  is  to  be  presumed  wherever  the  outward  act 
shows  such  an  intention,  for  that  is  to  be  presumed  which  is  most 
probable. 

The  outward  act  or  possession  need  not,  however,  be  manual,  for  any 
species  of  possession,  or,  as  the  ancients  expressed  it,  custodia,  is  a  sufficient 
appropriation. 

The  general  principle  respecting  the  acquisition  of  animals  feiw  naturae 
is,  that  it  is  absurd  to  hold  anything  to  be  a  man's  property  which  is 
entirely  out  of  his  power.  But  Grotius  limits  the  application  of  that 
principle  to  the  acquisition  of  things,  and  therefore  justly  dissents  from 
the  doctrine  of  Gajus  given  above,  that  the  animal  becomes  again  res 
nullius  immediately  on  recovering  its  liberty,  if  it  be  difficult  for  the  first 
occupant  to  retake  it.  He  argues  that  when  a  thing  has  become  the 
property  of  any  one,  whether  it  be  afterwards  taken  from  him  by  the 
act  of  man,  or  whether  he  lose  it  from  a  natural  cause,  he  does  not 
necessarily  lose  his  right  to  it  together  with  the  possession ;  but  that  it  is 
reasonable  to  presume  that  the  proprietor  of  a  wild  animal  must  have 
renounced  his  right  to  it  when  the  animal  is  gone  beyond  the  hop  e  o  f 
recovery  and  where  it  could  not  be  identified.  He,  therefore,  argues  that 
the  right  of  ownership  to  a  wild  animal  may  be  rendered  lasting,  not- 
withstanding its  flight,  by  a  mark  or  other  artificial  sign  by  which  the 
creature  may  be  recognized. 

With  regard  to  fish,  Voet  argues  that  when  they  are  included  within 
artificial  boundaries  they  are  private  property,  but  that  when  they  are 
in  a  lake  or  other  large  piece  of  natural  water,  though  the  proprietor 
of  the  land  may  have  a  right  of  fishery  there,  yet  the  fish  are  in  their 
natural  state  of  liberty,  and  consequently  tbey  can  not  be  his  property 
until  he  has  brought  them  within  his  power  by  catching  them. 

It  was  disputed  among  the  ancient  Roman  jurisconsulti  whether  a  wild 
animal  becomes  immediately  the  property  of  whoever  wounds  it  so  that 
it  can  be  secured,  or  whether  it  [becomes  the  property  of  him  only  who 
actually  secures  it.  And  Justinian  confirmed  the  latter  opinion,  because 
many  circumstances  might  occur  to  prevent  the  wounded  animal  being 
taken  by  him  who  wounded  it. 

Bees,  also,  are  of  a  wild  nature,  and,  therefore,  they  no  more  become 
the  property  of  the  owner  of  the  soil  by  swarming  in  his  trees  than  do  the 
birds  which  build  in  them ;  and  they  are  not  his  unless  he  inclose  them  in 
a  hive.     Consequently,  whoever  hives  them  makes  them  his  own.     And 
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while  they  are  wild  any  one  may  cut  off  the  honeycombs,  though  the 
owner  of  the  land  may  prevent  this  by  warning  off  trespassers.  And 
a  swarm  flying  from  a  hive  belongs  to  the  owner  of  the  hive  so  long  as 
it  is  within  his  sight,  but  otherwise  it  is  the  property  of  whoever  takes 
possession  of  it. 

With  regard  to  creatures  which  have  the  habit  of  going  and  returning, 
such  as  pigeons,  they  remain  the  property  of  those  to  whom  they  belong  so 
long  as  they  retain  the  aiiimus  revertendi  or  disposition  to  return.  But  when 
they  lose  that  disposition  they  become  the  property  of  whomsoever  secures 
them.  And  they  must  be  held  to  have  lost  the  animus  revertendi  as  soon 
as  they  have  lost  the  habit  of  returning.  Such  are  the  doctrines  of  the 
Roman  law,  which  are  conformable  to  the  English  law,  with  the  qualifi- 
cation of  Grotius,  which  is  applicable  to  the  case  of  all  animals  fercB  naiurce, 
that  is  to  say,  that  a  mark  or  collar  prevents  the  rights  of  the  proprietor 
of  a  wild  animal  being  extinguished  by  its  escape  from  his  sight  and 
pursuit. 

[From  Cooper's  Justinian  (Hb.  Ii,  tit.  1,  sees.  11  et  seq.).^ 

Sec.  11.  De  Rehus  Singulorum. — There  are  various  means  by  which 
things  become  'private  property.  Of  some  we  obtain  dominion  by  the 
law  of  nature,  which  (as  we  have  already  observed)  is  also  called  the 
law  of  nations ;  of  others,  by  the  civil  law.  But  it  will  be  most  con- 
venient to  begin  from  the  more  ancient  law ;  that  law,  which  nature 
established  at  the  birth  of  mankind ;  for  civil  laws  could  then  only 
begin  to  exist  when  cities  began  to  be  built,  magistracies  to  be  created, 
and  laws  to  be  written. 

Sec.  12.  De  Occupatione  Ferarum. — Wild  beasts,  birds,  fish,  and  all 
animals,  bred  either  in  the  sea,  the  air,  or  upon  the  earth,  so  soon  as 
they  are  taken,  become  by  the  law  of  nations,  the  property  of  the  captor ; 
for  natural  reason  gives  to  the  first  occupant,  that  which  had  no 
previous  owner;  and  it  is  not  material  whether  the  man  takes  wild 
beasts  or  birds  upon  his  own,  or  upon  the  ground  of  another;  although 
whoever  hath  entered  into  the  ground  of  another  for  the  sake  of  hunting 
or  fowling,  might  have  been  prohibited  by  the  proprietor,  if  he  had 
foreseen  the  intent.  Whatever  of  this  kind  you  take,  is  regarded  as 
your  property  while  it  remains  under  your  coercion ;  but  when  it  hath 
escaped  your  custody,  and  recovered  its  natural  liberty,  it  ceases  to  be 
yours  and  becomes  the  property  of  the  first  who  seizes  it.  It  is  under- 
stood to  have  recovered  its  natural  liberty,  if  it  hath  escaped  your  sight ; 
or  although  not  out  of  sight,  yet  if  it  can  not  be  pursued  and  retaken 
without  great  difficulty. 

Sec.  13.  De  Vulneratione.—  It  hath  been  questioned  whether  a  wild 
beast  belongs  to  him,  by  whom  it  hath  been  so  wounded,  that  it  may  be 
taken.  And,  in  the  opinion  of  some,  it  doth  so,  as  long  as  he  pursues 
it;  but,  if  he  quits  the  pursuit,  it  ceases  to  be  his,  and  again  becomes 
the  right  of  the  first  occupant.  Others  have  thought  that  property  in 
a  wild  beast  must  attach  to  the  actual  taking  it.  We  confirm  this 
latter  opinion ;  because  many  accidents  happen,  which  prevent  the 
capture. 

Sec.  14.  De  Apihus. — Bees  also  are  wild  by  nature;  therefore,  although 
they  swarm  upon  your  tree,  they  are  not  reputed,  until  they  are 
hived  by  you,  to  be  more  your  property  than  the  birds  which  have 
nests  there ;  so,  if  any  other  person  inclose  them  in  a  hive,  he  becomes 
their  proprietor.  Their  honeycombs  also,  if  any,  become  the  property 
of  him  who  takes  them ;  but  clearly,  if  you  observe  any  person  entering 
into  your  ground,  the  object  untouched,  you  may  justly  hinder  him.     A 
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swarm  which  hath  flown  from  jour  hive  is  still  reputed  to  contiuue  your.^ 
as  long  as  it  is  in  sight  and  may  easily  be  pursued,  but,  in  any  other  case 
it  will  become  the  property  of  the  occupant. 

Sec.  15.  De  Pavonibus,  et  Columbis,  et  Goeteris  Animfilihus  Mansue- 
factis. — Peacocks  and  pigeons  are  also  naturally  wild ;  nor  is  it  any 
objection  that  after  every  flight,  it  is  their  custom  to  return  ;  for  bees 
that  are  naturally  wild  do  so  too.  Some  have  had  deer  so  tame  that 
they  would  go  to  the  woods  and  return  at  regular  periods;  yet  no  one 
denies  but  that  deer  are  wild  by  nature.  But  with  respect  to  animals, 
which  go  and  return  customarily,  the  rule  is,  that  they  are  considered 
yours,  as  long  as  they  retain  an  inclination  to  return  ;  but,  if  this  ceases, 
they  cease  to  be  yours  ;  and  will  again  become  the  property  of  those  who 
take  them. 

[The  Case  of  Swans.     (7  Coke,  15  b.)] 

It  was  decided  that  a  prescription  to  have  all  wild  swans  which  are 
fercB  naturce,  and  not  marked,  building  their  nests,  breeding,  frequent- 
ing within  a  particular  creek,  is  not  good.  For  "  the  prescription  was 
insufficient,  for  the  effect  of  the  prescription  is  to  have  all  wild  swans, 
which  are  ferce  naturce,  within  the  said  creek.  And  such  prescription 
for  a  warren  would  be  insufficient,  as  for  example,  to  have  all  part- 
tridges  nidijicantes  gignentes,  and  frequenting  within  his  manor.  But 
he  ought  to  say  to  have  free  warren  of  them  within  his  manor ;  he  can 
not  have  them  jure  privilegii  but  so  long  as  they  are  within  the  place. 
But  it  was  resolved  that  if  the  defendants  had  alleged  that  within  the 
said  creek  there  had  been  time  out  of  mind  a  game  of  wild  swans  not 
marked,  building  and  breeding ;  and  then  had  prescribed,  that  such 
abbot  and  all  his  predecessors  had  used  at  all  times  to  have  and  to  take 
to  their  use  some  of  the  said  game  of  wild  swans  and  their  cignets 
within  the  said  creek,  it  had  been  good ;  for  all  those  swans  are  royal 
fowls,  yet  in  such  manner  a  man  may  prescribe  in  them ;  for  that  may 
have  a  lawful  beginning  by  the  King's  grant.  For  in  the  30th  Edward 
III  the  King  granted  to  C.  W.  all  wild  swans  unmarked  between  Ox- 
ford and  London  for  seven  years.  A  like  grant  was  made  of  wild  swans 
unmarked  in  the  County  of  Cambridge  to  Bereford,  k.  t.  g.,  by  w^hich  it 
appears  that  the  King  may  grant  wild  swans  unmarked ;  and  by  conse- 
quence a  man  may  prescribe  in  them  in  a  certain  place  because  it  may 
have  a  lawful  beginning.  And  a  man  may  prescribe  to  have  a  royal  fish 
within  his  manor  as  it  is  held  in  39th  Edward  III,  35,  for  the  reason 
aforesaid  and  yet  without  prescription  they  do  belong  to  the  King  by  his 
prerogative." 

In  the  same  case  it  was  said  that  there  are  three  manner  of  property 
rights ;  property  absolute,  property  qualified,  property  possessory. 
Property  qualified  and  possessory  a  man  may  have  in  those '  animals 
which  are  fercB  naturce^  and  to  such  property  a  man  may  attain  by  two 
ways :  by  industry,  or  by  ratione  imjootentioB  et  loci.  By  industry  as  by 
taking  them  or  by  making  them  mansueta  or  domestica.  But  in  those 
which  are  ferce.  naturce  and  by  industry  are  made  tame  a  man  hath  but 
a  qualified  property  in  them,  namely,  so  long  as  they  remain  tame,  for 
if  they  do  attain  to  their  natural  liberty  and  have  not  animus  revertendi, 
the  property  is  lost.  Itatione  impotentice  et  loci  as  if  a  man  has  young 
goshawks  or  the  like  which  Sive  ferce  naturce  and  they  build  in  my  land, 
I  have  possessory  property  in  them,  for  if  one  takes  them  when  they  can 
not  fly  the  owner  of  the  soil  shall  have  an  action  of  trespass.  But  w^hen  a 
man  hath  savage  beasts  ratione  privilegii,  as  by  reason  of  a  park,  warren, 


114  ARGUMENT   OF   THE    UNITED   STATES. 

&c.,  he  hath  not  any  property  in  the  deer,  or  conies,  or  pheasants,  there- 
fore in  his  action  he  shall  not  say  suos,  for  he  hath  no  property  in  them 
and  they  do  belong  to  him  for  his  game  and  pleasure  so  long  as  they 
remain  in  the  privileged  place. 

It  was  resolved  that  all  white   swans  not  marked,  which  have  gained 
their  natural  liberty,   and  are  swimming  in  an  open   and  common  river, 
might  be  siezed  to  the   King's  use  by  his  prerogative,  because   Volatilia 
(jlucB    sunt  fercB  naturce)  alia  sunt  regalia,   alia  communia;     *     *     *     as 
a  swan  is    a    royal   fowl  ;    and   all    those,  the   property   whereof  is  not 
known,  do  belong  to  the  King  by  his  prerogative ;  and  so  whales,   and 
sturgeons,   are   royal  fish,  and  belong  to   the  King   by   his   prerogative. 
*     *     *     But  it  was  resolved  also  that  the   subject   might   have   prop- 
erty in  white  swans  not  marked,  as  some  may  have  swans  not  marked 
in   his   private   waters,  the   property  of  which  belongs    to    him  and  not 
to   the    King;    and   if    they   escape   out   of   his   private   waters  into  an 
open  and  common  river,  he  may  bring  them  back  and  take  them  again. 
And   therewith    agreeth   Bracton    (lib.    2,    c.   1,    fol.   9)  :    Si  autem  o.ni 
Tnalia  fera  facta  fuerint    rnansueta,    et   ex    consuetudine    eunt   et   redeunt, 
volant    et  revolant,    (ut   sunt   cervi,  cigni,   pavones,   et   columhoi,    et   hujus- 
modi)   eousque  nostra    intelligantur  quamdiu  hahuerint    animum  revertendi. 
But  if  they  have  gained  their  natural  liberty,  and  are  swimming  in  open 
and  common  rivers,  the  King's  officer  may  seize  them  in  the  open  and 
common  river  for  the  King  ;  for  one  white  swan  without  such  pursuit  as 
aforesaid  can  not  be  known  fr9m  another  ;  and  when  the  property  of  a 
swan  can  not  be  known,  the  same  being  of  its  nature  a  fowl  royal,  doth 
belong  to  the  King ;  and  in  this  case  the  book  of   7  H,   6,  27,  b,  was 
vouched,    where    Sir   John    Tiptoft    brought    an   action    of   trespass    for 
wrongful  taking  of  his  swans ;  the  defendant  pleaded  that  he  was  seized 
of  the  lordship  of   S,  within   which    lordship  all  those  whose  estate  he 
hath  in  the  said  lordship  had   had   time  out  of  mind  all  estrays  being 
within  the  same  manor ;  and  we  say,  that  the  said  swans  were  estraying 
at  the  time  in  the  place  where,  &c.,  and  we  as  landlords  did  seize  and 
make  proclamations  in  fairs  and  markets ;  and  so  soon   as  we   had  notice 
that  they  were  your  swans,  we  delivered  them  to  you  at  such  a  place. 

The  plaintiff  replied  that  he  was  seized  of  the  manor  of  B,  joining  to 
the  lordship  of  S,  and  we  say,  that  we  and  our  ancestors,  and  all  those, 
etc.,  have  used  time  out  of  mind  to  have  swans  swimming  through  all 
the  lordship  of  S,  and  we  say,  that  long  time  before  the  taking  we  put 
them  in  there,  and  gave  notice  of  them  to  the  defendant  that  they  were 
our  swans,  and  prayed  his  damages.  And  the  opinion  of  Strange  there 
was  well  approved  by  the  court,  that  the  replication  was  good ;  for 
when  the  plaintiff  may  lawfully  put  his  swans  there,  they  cannot  be 
estrays,  no  more  than  the  cattle  of  any  one  can  be  estrays  in  such  place 
where  they  ought  to  have  common ;  because  they  are  there  where  the 
owner  hath  an  interest  to  put  them,  and  in  which  place  they  may  be 
without  negligence  or  laches  of  the  owner.  Out  of  which  case  these 
points  were  observed  concerning  swans. 

1.  That  every  one  who  hath  swans  within  his  manor — that  [is  to  say, 
within  his  private  waters — hath  a  property  in  them,  for  the  writ  of  trespass 
was  of  wrongful  taking  his  swans,  soil.     Quare  cignos  suos,  etc. 

2.  That  one  may  prescribe  to  have  a  game  of  swans  within  his  manor, 
as  well  as  a  warren  or  park. 

3.  That  he  who  hath  such  a  game  of  swans  may  prescribe  that  his  swans 
may  swim  within  the  manor  of  another. 

4.  That  a  swan  may  be  an  estray,  and  so  can  not  any  other  fowl,  as  I 
have  read  in  any  book. 
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[Child  V.  areenhill  (3  Croke,  553).] 

Trespass  for  entering  and  breaking  plaintiff's  close  and  fishing  and 
taking  fish  in  his  several  fishery.  Contended  for  the  defendant  that  he 
could  not  say  "his  "  fishes,  for  he  hath  not  any  property  in  the  fish  until 
he  takes  them  and  has  them  in  his  possession.  Attorneys  for  plaintiff 
maintained  that  they  were  in  his  several  fishery,  and  that  he  might  say 
"his  "  fishes,  for  there  was  not  any  other  that  might  take  them,  and  all 
the  court  was  of  that  opinion. 

[Keeble  v.  Ilickeniigill,  11  East's,  574.] 

Action  upon  the  case.  Plaintiff  declares  that  he  was,  November  8, 
in  the  second  year  of  the  Queen,  lawfully  possessed  of  a  close  of 
land  called  Minott's  Meadow,  et  de  quodam  vivario  vocato,  a  decoy 
pond  to  which  divers  wild  fowl  used  to  resort  and  come  ;  and  the  plain- 
tiff had,  at  his  own  costs  and  charges,  prepared  and  procured  divers 
decoy  ducks,  nets,  machines,  and  other  engines  for  the  decoying  and 
taking  of  the  wild  fowl,  and  enjoyed  the  benefit  in  taking  them  ;  the 
defendant,  knowing  which,  and  intending  to  damnify  the  plaintiff  in 
his  vivary,  and  to  tright  and  drive  away  the  wild  fowl  used  to  resort 
thither,  and  deprive  him  of  his  profit,  did  on  the  8th  of  November,  re- 
sort to  the  head  of  the  said  pond  and  vivary,  and  did  discharge  six 
guns  laden  with  gunpowder,  and  with  the  noise  and  stink  of  the  gun- 
powder did  drive  away  the  wild  fowl  then  being  in  the  pond  ;  and  on  the 
11th  and  12th  days  of  November  the  defendant,  with  design  to  damnify 
the  plaintiff  and  fright  away  the  wild  foivl,  did  place  himself  with  a  gun 
near  the  vivary,  and  there  did  discharge  the  said  gun  several  times 
that  was  then  charged  with  the  gunpowder  against  the  said  decoy  pond, 
whereby  the  wild  fowl  were  frighted  away,  and  did  forsake  the  said  , 
pond.  Upon  not  guilty  pleaded,  a  verdict  was  found  for  the  plaintiff  and 
£20  damages. 

Holt,  C.  J. :  I  am  of  opinion  that  this  action  doth  lie.  It  seems  to  be 
new  in  its  instance,  but  is  not  new  in  the  reason  or  principle  of  it.  For, 
first,  this  using  or  making  a  decoy  is  lawful ;  secondly,  this  employ- 
ment of  his  ground  to  that  use  is  profitable  to  the  plaintiff,  as  is  the 
skill  and  management  of  that  employment.  As  to  the  first,  every  man 
that  hath  a  property  may  employ  it  for  his  pleasure  and  profit,  as  for 
alluring  and  procuring  decoy  ducks  to  come  to  his  pond.  To  learn  the 
trade  of  seducing  other  ducks  to  come  there  in  order  to  be  taken  is  not 
prohibited  either  by  the  law  of  the  land  or  the  moral  law;  but  it  is  as 
lawf al  to  use  art  to  seduce  them,  to  catch  them,  and  destroy  them  for 
the  use  of  mankind,  as  to  kill  and  destroy  wild  fowl  or  tame  cattle.  Then 
when  a  man  useth  his  art  or  his  skill  to  take  them  to  sell  and  dispose  of 
for  his  profit,  this  is  his  trade  ;  and  he  that  hinders  another  in  his  trade  or 
livelihood  is  liable  to  an  action  for  so  hindering  him. 

*  *  ***** 

And  when  we  do  know  that  of  long  time  in  the  kingdom  these  arti- 
ficial contrivances  of  decoy  ponds  and  decoy  ducks  have  been  used  for 
enticing  into  these  ponds  wild  fowl  in  order  to  be  taken  for  the  profit 
of  the  owner  of  the  pond,  who  is  at  the  expense  of  servants,  engines, 
and  other  management,  whereby  the  markets  of  the  nation  may  be 
furnished,  there  is  great  reason  to  give  encouragement  thereunto ;  that 
the  people  who  are  so  instrumental  by  their  skill  and  industry  so  to 
furnish  the  markets  should  reap  the  benefits  and  have  their  action. 
But,  in  short,  that  which  is  the  true    reason   is    that   this  action  is  not 
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brought  to  recover   damage   for   the  loss  of    the   fowl,   but  for  the   dis- 
turbance. 

In  the  report  of  this  same  case  in  the  11th  Modern,  75,  Lord  Chief 
Justice  Holt  says  :  "  Suppose  the  defendant  had  shot  in  his  own  ground  ; 
if  he  had  occasion  to  shoot  it  would  be  one  thing,  but  to  shoot  on  purpose 
to  damage  the  plaintiff  is  another  thing  and  a  wrong."  It  should  seem  to 
be  as  if  he  fired  for  the  purpose  of  disturbing  the  wild  fowl  in  his  neigh- 
bor's decoy,  that  he  might  take  the  chance  of  benefiting  himself  by  shooting 
them  on  the  wing  in  consequence  of  such  disturbance. 

[Amory  v.  Flyn  (10  John.,  102).] 

In  error,  on  certiorari,  from  a  justice's  court.  Amory  brought  an  action 
of  trover  against  Flyn  before  the  justice  for  two  geese.  There  was  a 
trial  by  jury.  The  plaintiff  proved  a  demand  of  the  geese  and  a 
refusal  by  the  defendant  unless  the  plaintiff  would  first  pay  25  cents  for 
liquor  furnished  to  two  men,  who  had  caught  the  geese  and  pledged 
them  to  the  defendant  for  it.  The  geese  were  of  the  wild  kind,  but 
were  so  tame  as  to  eat  out  of  the  hand.  They  had  strayed  away  twice 
before,  and  did  not  return  until  brought  back.  The  plaintiff  proved 
property  in  them,  and  that  after  the  geese  had  left  his  premises  the  son 
of  the  defendant  was  seen  pursuing  them,  with  dogs,  and  was  informed 
that  they  belonged  to  the  plaintiff.  The  juiy  found  a  verdict  for  the 
defendant,  on  which  the  justice  gave  judgment. 

Per  G^iriam  :  The  geese  ought  to  have  been  considered  as  reclaimed  so 
as  to  be  the  subject  of  property.  Their  identity  was  ascertained;  they 
were  tame  and  gentle,  and  had  lost  the  power  or  disposition  to  fiy  away. 
They  bad  been  frightened  and  chased  by  the  defendant's  son,  with  the 
knowledge  that  they  belonged  to  the  plaintiff,  and  the  case  affords  no 
color  for  the  inference  that  the  geese  had  regained  their  natural  liberty 
as  wild  fowl,  and  that  the  property  in  them  had  ceased.  The  defendant 
did  not  consider  them  in  that  light,  for  he  held  them  in  consequence 
of  the  lien  which  he  supposed  he  had  acquired  by  the  pledge.  This  claim 
was  not  well  founded,  for  he  showed  no  right  in  the  persons  who  pawned 
them  for  the  liquor  so  to  pawn  them,  and  he  took  then  at  his  peril. 
Here  was  clearly  an  invasion  of  private  right.  If  the  person  who  took 
the  geese,  or  who  had  kept  them,  had  been  put  to  necessary  expense  in 
securing  them,  such  expense  ought  to  have  been  refunded  ;  but  no  such 
expense  was  shown  or  pretended,  and  to  sanction  such  a  pawn  as  this 
would  lead  to  abuse  and  fraud. 

A  person  who  takes  up  an  estray  can  not  levy  a  tax  upon  it  but  by 
way  of  amends  of  indemnity.  This  is  the  doctrine  of  the  common 
law  (1  Roll.  Abr.,  879,  c.  5  ;  Noy's  Rep.,  144 ;  Salk.,  686),  and  the  Roman 
lawyers  equally  denied  to  the  finder  of  any  lost  property  a  reward  for 
finding  it  non  prole  petat  aliquid,  says  the  Digest  (Dig.  47,  2,  43,  9). 
And,  indeed,  the  civil  law  (ibid.  s.  4)  considered  it  as  a  theft  to  convert 
to  one's  use,  animo  lucrandi  property  found,  without  endeavors  to  find 
the  owners,  or  without  intention  to  restore  it.  But  theft  was  not 
always  considered,  in  that  law,  in  the  very  odious  sense  of  oar  com- 
mon law ;  for  as  to  the  class  of  thefts  denominated  thefts  not  manifest, 
and  of  which  this  was  one,  that  law  provided  only  a  civil  remedy  of 
double  damages.  A.  Gellius  (Noct.  Alt.  lib.  11,  c.  18),  who  cites  the 
very  passage  in  the  civil  law  which  declares  such  conduct  theft,  gives 
that  appellation  to  many  acts  which  our  law  does,  and  ought  to  regard 
as  trespasses  merely  ;  such,  for  instance,  as  ouster  of  possession  of 
land.       But,    taking    the    civil    law    in    the    milder    sense,  it    sufficiently 
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shows  what  was  considered,  in  the  wisdom  of  the  ancients,  as  right 
and  duty  in  this  case.  The  practice  of  mankind  is  apt  to  be  too  lax 
on  this  subject ;  and,  when  occasion  offers,  courts  ought  to  lay  down 
and  enforce  the  just  and  benevolent  lesson  of  morality  and  law. 

The  verdict,  in  this  case,  being  against  law  and  evidence,  can  not  be 
supported.     Judgment  reversed. 

[Goff  vs.  Kilts  (15  Wend.,  550).] 

"The  owner  of  bees  which  have  been  reclaimed,  may  bring  an  action 
of  trespass  against  a  person  who  cuts  down  a  tree  into  which  the  bees 
have  entered  on  the  soil  of  another,  destroys  the  bees  and  takes  the 
honey. 

"  Where  bees  take  up  their  abode  in  a  tree,  they  belong  to  the  owner 
of  the  soil,  if  they  are  unreclaimed,  but  if  they  have  been  reclaimed,  and 
their  owner  is  able  to  identify  his  property,  they  do  not  belong  to  the 
owner  of  the  soil,  but  to  him  who  had  the  former  possession,  although 
he  can  not  enter  upon  the  lands  of  the  other  to  retake  them  without  sub- 
jecting himself  to  an  action  of  trespass." 

Error  from  the  Madison  common  pleas.  Kilts  sued  Goff  in  a  justice's 
court  in  trespass  for  taking  and  destroying  a  swarm  of  hees,  and  the 
honey  made  by  them.  The  swarm  left  the  hive  of  the  plaintiff,  flew  off 
and  went  into  a  tree  on  the  lands  of  the  Lenox  Iron  Company.  The 
plaintiff  kept  the  bees  in  sight,  followed  them,  and  marked  the  tree 
into  which  they  entered.  Two  months  afterwards  the  tree  was  cut 
down,  the  bees  killed,  and  the  honey  found  in  the  tree  taken  by  the 
defendant  and  others.  The  plaintiff  recovered  judgment,  which  was 
affirmed  by  the  Madison  common  pleas.  The  defendant  sued  out  a 
writ  of  error. 

By  the  court,  Nelson,  J. :  Animals  ferce  naturoe,  when  reclaimed  by 
the  art  and  power  of  man,  are  the  subject  of  a  qualified  property;  if 
they  return  to  their  natural  liberty  and  wildness,  without  the  animus 
revertendi,  it  ceases.  During  the  existence  of  the  qualified  property, 
it  is  under  the  protection  of  the  law  the  same  as  any  other  property, 
and  every  invasion  of  it  is  redressed  in  the  same  manner.  Bees  are 
feroi  naturoe,  but  when  hived  and  reclaimed,  a  person  may  liave  a  quali- 
fied property  in  them  by  the  law  of  nature,  as  well  as  the  civil  law. 
Occupation,  that  is  hiving  or  inclosing  them,  gives  property  in  them. 
They  are  noAV  a  common  species  of  property,  and  an  article  of  trade, 
and  the  wildness  of  their  nature,  by  experience  and  practice,  has  become 
essentially  subjected  to  the  art  and  power  of  man.  An  unreclaimed 
swarm,  like  all  other  wild  animals,  belongs  to  the  first  occupant — in 
other  words,  to  the  person  Avho  first  hives  them  ;  but  if  the  swarm  fly 
from  the  hive  of  another,  his  qualified  property  continues  so  long  as  he 
can  keep  them  in  sight,  and  possesses  the  power  to  pursue  them.  Un- 
der these  circumstances,  no  one  else  is  entitled  to  take  them.  (2  Black. 
Comm.,  398  ;  2  Kent's  Coram.,  394.) 

The  question  here  is  not  between  the  owner  of  the  soil  upon  which 
the  tree  stood  that  included  the  swarm,  and  the  owner  of  the  bees  ;  as 
to  him,  the  owner  of  the  bees  would  not  be  able  to  regain  his  property, 
or  the  fruits  of  it,  without  being  guilty  of  trespass :  but  it  by  no  means 
follows,  from  this  predicament,  that  the  right  to  the  enjoyment  of  the 
property-  is  lost ;  that  the  bees  therefore  become  again  feroe  naturce  and 
belong  to  the  first  occupant.  If  a  domestic  or  tame  animal  of  one  per- 
son should  stray  to  the  inclosure  of  another,  the  owner  could  not  follow 
and  retake  it  without  being  liable  for  a  trespass.      The   absolute    Hght 
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of  property,  notwithstanding,  would  still  continue  in  him.  Of  this 
there  can  be  no  doubt.  So  in  respect  to  the  qualified  property  in  the 
bees.  If  it  continued  in  the  owner  after  they  hived  themselves  and 
abode  in  the  hollow  tree,  as  this  qualified  interest  is  under  the  same 
protection  of  law  as  if  absolute,  the  like  remedy  existed  in  case  of  an 
invasion  of  it.  It  can  not,  I  think,  be  doubted  that  if  the  property  in 
the  swarm  continues  while  within  sight  of  the  owner — in  other  words, 
while  he  can  distinguish  and  identify  it  in  the  air — that  it  equally  be- 
longs to  him  if  it  settles  upon  a  branch  or  in  the  trunk  of  a  tree,  and 
remains  there  under  his  observation  and  charge.  If  a  stranger  has  no 
right  to  take  the  swarm  in  the  former  case,  and  of  which  there  seems 
no  question,  he  ought  not  to  be  permitted  to  take  it  in  the  latter,  when 
it  is  more  confined  and  within  the  control  of  the  occupant. 

It  is  said  the  oivner  of  the  soil  is  entitled  to  the  tree  and  all  within  it. 
This  may  be  true,  so  far  as  respects  an  unreclaimed  swarm.  While  it 
remains  there  in  that  condition,  it  may,  like  birds  or  other  game,  (game 
laws  out  of  the  question)  belong  to  the  owner  or  occupant  of  the  forest, 
ratione  soli.  According  to  the  law  of  nature,  where  prior  occupancy 
alone  gave  right,  the  individual  who  first  hived  the  swarm  would  be 
entitled  to  the  property  in  it;  but  since  the  institution  of  civil  society, 
and  the  regulation  of  the  right  of  property  by  its  positive  laws,  the 
forest  as  well  as  the  cultivated  field,  belong  exclusively  to  the  ownei*, 
who  has  acquired  a  title  to  it  under  those  laws.  The  natural  right  to 
the  enjoyment  of  the  sport  of  hunting  and  fowling,  wherever  animals 
fcra>  naturcB  could  be  found,  has  given  way,  in  the  progress  of  society, 
to  the  establishment  of  rights  of  property  better  defined  and  of  a  more 
durable  character.  Hence  no  one  has  a  right  to  invade  the  enclosure  of 
another  for  this  purpose.  He  would  be  a  trespasser,  and  as  such 
liable  for  the  game  taken.  An  exception  may  exist  in  the  case  of  nox- 
ious animals,  destructive  in  their  nature.  Mr.  Justice  Blackstone  says : 
If  a  man  starts  game  in  another's  private  grounds,  and  kills  it  there, 
the  property  belongs  to  him  in  whose  ground  it  is  killed,  because  it  was 
started  there,  the  property  arising  ratione  soli.  (2  Black.  Com.,  419.) 
But  if  animals  feroe  naturce  that  have  been  reclaimed,  and  a  qualified 
property  obtained  in  them,  escape  into  the  private  grounds  of  another 
in  a  way  that  does  not  restore  them  to  their  natural  condition,  a  dif- 
ferent rule  obviously  applies.  They  are  then  not  exposed  to  become 
the  property  of  the  first  occupant.  The  right  of  the  owner  continues, 
and  though  he  can  not  pursue  and  take  them  without  being  liable  for 
a  trespass,  still  this  difficulty  should  not  operate  as  an  abandonment  of 
the  animals  to  their  former  liberty. 

The  rights  of  both  parties  should  be  regarded  and  reconciled,  as  far 
as  is  consistent  with  a  reasonable  protection  of  each.  The  case  of 
Heermance  vs.  Vernay  (6  Johns.  R.,  5),  and  Blake  vs.  Jerome  (14  id., 
406),  are  authorities  for  saying,  if  any  were  wanted,  that  the  inability 
of  the  owner  of  a  personal  chattel  to  retake  it  while  on  the  premises  of 
another,  without  committing  a  trespass,  does  not  impair  his  legal 
interest  in  the  property.  It  only  embarrasses  the  use  or  enjoyment  of 
it.  The  owner  of  the  soil,  therefore,  acquiring  no  right  to  the  property 
in  the  bees,  the  defendant  below  can  not  protect  himself  by  showing  it 
out  of  the  plaintiff  in  that  way.  It  still  continues  in  him,  and  draws 
after  it  the  possession  sufficient  to  maintain  this  action  against  a  third 
person,  who  invades  it  by  virtue  of  no  other  claim  than  that  derived 
from  the  law  of  nature.  This  case  is  distinguishable  from  the  cases  of 
Gillett  vs.  Mason  (7  Johns.  R.,  16),  and  Ferguson  vs.  Miller  (1  Cowen, 
243).      The  first  presented  a  question  between  the  tinder  and  a  person 
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interested  in  the  soil ;  the  other  between  two  persons,  each  claiming  as 
the  first  finder.  The  plaintiif  in  the  last  case,  though  the  first  finder, 
had  not  acquired  a  qualified  property  in  the  swarm,  according  to  the  law 
of  prior  occupancy.  The  defendant  had.  Besides,  the  swarm  being 
unreclaimed  from  their  natural  liberty  while  in  the  tree,  belonged  to 
the  owner  of  the  soil  ratione  soli.  For  these  reasons  I  am  of  opinion  that 
the  judgment  of  the  court  below  should  be  affirmed.  Judgment 
affirmed. 

[The  opinion  of  Baron  Wilde  in  Blades  v.  Higgs  (12  C.  B.  N.  S.,  512).] 

I  wish  to  add  a  few  words,  as  I  think  the  doctrine  of  animals  ferce 
naturcB  has  in  modern  times  been  sometimes  pushed  too  far.  It  has  been 
urged  in  this  case  that  an  animal  fercB  naturce  could  not  be  the  subject 
of  individual  property.  But  this  is  not  so  ;  for  the  common  law  affirmed 
a  right  of  property  in  animals  even  though  they  were  ferce  naturce ;  if  they 
were  restrained  either  by  habit  or  inclosure  within  the  lands  of  the 
owner.  We  have  the  authority  of  Lord  Coke's  Reports  for  this  right  in 
respect  of  wild  animals,  such  as  hawks,  deer,  and  game,  if  reclaimed,  or 
swans  or  fish,  if  kept  in  a  private  moat  or  pond,  or  doves  in  a  dove  cote. 
But  the  right  of  property  is  not  absolute ;  for,  if  such  deer,  game,  etc., 
attain  their  wild  condition  again,  the  property  in  them  is  said  to  be 
lost. 

The  principle  of  the  common  law  seems,  therefore,  to  be  a  very  reason- 
able one,  for  in  cases  where  either  their  own  induced  habits  or  the  confine- 
ment imposed  by  man  have  brought  about  in  the  existence  of  wild 
animals  the  character  of  fixed  abode  in  a  particular  locality,  the  law  does 
not  refuse  to  recognize  in  the  owner  of  the  land  which  sustained  them  a 
property  coextensive  with  that  state  of  things.  When  these  principles 
were  applied  to  a  country  of  few  inclosures,  as  in  old  times,  the  cases 
of  property  in  game  would  be  few  ;  but  the  inclosures  and  habits  of 
modern  times  have  worked  a  great  change  in  the  character  of  game 
in  respect  to  its  wildness  and  wandering  nature  ;  and  there  is  a  vast 
quantity  of  game  in  this  country  which  never  stirs  from  the  inclosed 
property  of  the  proprietor  by  whose  care  it  is  raised  and  on  whose  land 
it  is  maintained. 

It  is,  I  think,  now  too  late  for  the  courts  of  law  to  meet  this  change  of 
circumstances  by  declaring  a  property  in  live  game  ;  but  if  the  legislature 
should  interfere,  as  was  suggested  in  argument,  by  giving  to  the  owner 
of  lands  a  property  in  game,  either  absolute  or  qualified,  so  long  as  it 
remained  on  his  land,  it  would  only  be  acting  in  the  spirit  and  policy  of 
the  common  law. 

Mellor,  J.,  concurred.     Judgment  affirmed. 

[Morgan   and  another,  Executors  of   John,  Earl  of  Abergavenny,  deceased,  v.  William, 

Earl  of  Abergavenny  (8  C.  B.,  768).]  t-  ?'     ■ 

This  was  an  action  of  trover.  *  *  *  The  defendant  pleaded,  first, 
not  guilty,  except  as  to  the  said  causes  of  action  as  to  twelve  bucks, 
one  stag,  eight  does,  and  four  fawns,  parcel  of  r<he  said  bucks,  stags, 
does,  and  fawns,  respectively,  in  the  declaration  mentioned ;  secondly, 
that,  except  as  aforesaid,  the  said  John,  Earl  of  Abergavenny,  in  his 
lifetime  was  not  possessed,  neither  were  the  plaintiffs,  as  executors  as 
aforesaid,  after  the  death  of  the  said  John,  Earl  of  Abergavenny,  pos- 
sessed, of  the  said  deer  or  other  animals  in  the  declaration  mentioned, 
or  any  of  them,  as  of  his  or  their  own  property,  respectively ;  thirdly, 
that,  except  as  aforesaid,  the  said  deer  and  other  animals  in  the  declara- 
tion mentioned  were  not  nor  was  any  of  them,  captured  and  reclaimed 
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from  their  natural  and  wild  state,  or  tamed  or  kept  confined  or  inclosed ; 
fourthly,  payment  of  £85  into  coart  in  respect  of  the  excepted  bucks, 
stags,  does,  and  fawns. 

The  plaintiffs  joined  issue  on  the  first  three  pleas  and  took  the  £>8o 
out  of  court  in  satisfaction  pro  tanto. 

The  cause  was  tried  before  Coltman,  J.  and  a  special  jury  at  the  sittings 
at  Westminster,  after  Hilary  term,  1847. 

The  action  was  brought  to  recover  the  value  of  the  deer  which  were  in 
the  park  appertaining  to  Bridge  Castle,  in  the  County  of  Sussex,  the 
principal  country  residence  of  the  Earls  of  Abergavenny,  at  the  time  of 
the  decease  of  Joh  i,  the  late  earl,  on  the  12th  of  April,  1845. 

The  plaintiffs  were  Richard  Morgan  and  Azarlah  Ellwood,  the  exec- 
utors of  the  late  earl,  the  defendant  was  his  brother,  who,  the  late  earl 
having  died  a  bachelor,  succeeded  to  the  'title  and  to  the  family 
entailed  estates. 

At  the  time  of  the  late  earl's  death,  the  deer  in  Bridge  Park  consisted 
of  five  hundred  and  forty  head  of  fallow  deer,  and  one  hundred 
head  of  red  deer  in  what  was  called  the  Deer  Park,  twelve  bucks  in  a 
place  called  the  New  Park,  and  six  stags  and  two  bucks  which  were  stalled 
for  fatting. 

Bridge  Park  was  an  ancient  park,  forming  part  of  the  ancient  manor  of 
Rotherfield — called  in  Domesday  Book  Reredfelle — which,  it  seems,  was 
royal  demesne  of  the  fee  of  Odo,  Bishop  of  Baieux,  brother  of  William  the 
Conqueror,  and  therefore  held  by  the  Saxon  Barl  Godwin.  In  Domesday 
Book  it  is  thus  described  : 

"  The  land  consists  of  twentv-six  carucates  in  demesne,  four  carucates 
and  fourteen  villeins  with  six  bordarers,  having  fourteen  ploughs.  There 
are  four  servi  and  wood  sufficient  to  feed  four  score  hogs.  There 
is  a  park.  In  the  time  of  King  Edward  the  Confessor,  it  was  worth  £16; 
and  afterwards  £14 ;  now  £12  ;  and,  nevertheless,  renders  £30." 

The  substance  of  the  evidence  given  on  the  part  of  the  plaintiffs   was 
as  follows  : 

In  modern  times,  Bridge  Old  Park  has  consisted  of  about  900  acres, 
a  great  portion  of  which  is  of  a  rough,  wild  description,  containing  a  con- 
siderable quantity  of  fern,  brake,  and  gorse.  The  new  park  adjoining 
consists  of  about  200  acres.  Some  additions  were  about  forty  years  ago 
made  to  the  Old  Park  by  the  removal  of  portions  of  the  ancient  fences, 
and  erecting  paling  round  the  land  so  added.  The  deer  usually  had  the 
range  of  the  Old  Park,  where  they  were  attended  by  keepers  and  fed  in 
the  winter  with  hay,  beans,  and  other  food.  The  does  were  watched  in 
the  falling  season,  and  the  fawns  marked  as  they  were  dropped,  in  order 
to  ascertain  their  age  and  to  preserve  the  stock.  At  times,  certain  of 
the  deer  were  selected  from  the  herd  and  caught,  with  the  assistance  of 
lurches  muzzled,  or  with  their  teeth  drawn,  and  turned  into  an  inclosure 
in  the  new  park,  or  into  pens  or  stalls  for  the  purpose  of  fattening  them 
for  consumption,  or  for  sale  to  venison  dealers.  The  ordinary  mode  of 
killing  them  was  by  shooting.  There  was  a  slaughter-house  in  the 
park  for  preparing  and  dressing  the  carcasses.  Some  years  since  a  great 
number  of  deer  were  brought  to  Bridge  from  Penshurst  and  other 
places.  Deer  sometimes,  though  rarely,  escaped  from  the  park  by 
leaping  over  the  fence.  Some  of  them  were  described  as  being  very  tame, 
coming  close  to  the  keepers  when  called  at  feeding  times.  Witnesses 
were  also  called  to  prove  that  of  late  years  deer  have  been  commonly  bought 
and  sold  for  profit  like  sheep  or  other  animals  kept  for  the  food  of 
man.     *     *     =«= 

On  the  part  of  the  defendant  the   conversion  was   admitttdj   but  it 
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was  insisted  that  Eridge  Park  was  an  ancient  legal  park,  and  that  the 
deer  therein,  by  the  law  of  the  land,  were  not  personal  property,  but  formed 
part  of  the  inheritance.     *     *     * 

For  the  plaintiffs  it  was  submitted  that,  although  Eridge  Park  might 
originally  have  been  a  park  in  the  strict  sense  of  the  term,  having  all 
the  incidents  of  a  legal  park — vert,  venison,  and  inclosure — it  had 
ceased  to  bear  that  character,  by  reason  of  the  manner  in  which  it  had 
in  modern  times  been  dealt  with,  it  being  essential  that  the  boundaries 
of  an  ancient  park  should  be  strictly  preserved,  and  that,  by  the  mode 
in  which  the  deer  in  question  had  been  treated,  they  had  ceased  to  be 
ferce  naturce,  and  had  become  mere  personal  property,  like  sheep  or  any 
other  domestic  animals. 

The  learned  judge,  in  liis  summing  ,up,  told  the  jury  that  the  main 
question  for  them  to  consider  was,  whether  the  deer  in  dispute  were  to 
be  looked  upon  as  wild,  or  as  tame  and  reclaimed ;  and  that  it  had 
been  laid  down  by  the  best  authorities  upon  the  subject  that  deer  in  a 
park,  conies  in  a  warren,  and  doves  in  a  dovecot,  generally  speaking, 
go  with  the  inheritance  to  the  heir,  or,  in  a  case  like  the  present,  where 
the  estate  does  not  go  exactly  in  heirship,  but  under  the  limitations  of 
an  act  of  parliament,  to  the  person  next  entitled  under  the  parliamen- 
tary settlement ;  but  that  the  rule  was  subject  to  this  exception — that, 
if  the  animals  are  no  longer  in  their  wild  state,  but  are  so  reduced  as 
to  be  considered  tame  and  reclaimed,  in  that  case  they  go  to  the  exec- 
utors, and  not  to  the  heir.  He  then  proceeded,  in  substance,  as  fol- 
lows :  A  large  body  of  evidence  has  been  laid  before  you,  for  the  pur- 
pose of  satisfying  you  that  Eridge  Park  was  an  ancient  park,  having 
all  the  incidents  and  privileges  of  an  ancient  park,  to  which  rights 
formerly  appertained  which  are  now  comparatively  valueless.  But  the 
question  will  not  turn  upon  whether  Eridge  was  or  was  not  an  ancient 
park ;  though,  at  the  same  time,  it  may  be  desirable  if  you  are  able  to 
form  an  opinion  upon  it,  that  you  should  state  it.  Undoubtedly,  one 
who  has  an  ancient  park,  having  the  rights  and  incidents  of  a  legal 
park,  ought  to  preserve  the  boundaries  within  which  he  claims  to  exercise 
those  rights ;  and  probably  there  can  be  no  doubt  that,  if  the  boundaries 
are  so  effaced  that  they  can  not  be  distinctly  ascertained,  his  franchise,  as 
against  the  Crown,  would  be  lost. 

But  that  is  a  matter  which  does  not,  as  it  seems  to  me,  very  much 
concern  the  question  now  before  us,  because,  though  some  rights  might 
be  forfeited  by  the  destruction  of  the  ancient  boundaries,  still  the  nature 
of  the  animals  would  remain  unchanged.  That  deer,  when  caught  and 
inclosed  in  a  pen,  would  pass  to  the  executors  there  can  be  no  doubt, 
and  probably  if  animals  of  this  sort  were  inclosed  in  a  small  field,  well 
fenced  round  and  well  kept,  it  could  hardly  be  said  that  they  were  not  so 
far  reduced  into  immediate  possession  as  to  become  personal  property. 
It  is  quite  admitted,  upon  the  evidence  on  the  one  side  and  on  the  other, 
that  there  have  been,  from  time  to  time,  additions  made  to  what  formerl}^ 
constituted  Eridge  Park,  though  there  is  some  difference  as  to  the 
quantity.  And  observing  upon  the  documentary  evidence  put  in  on 
the  part  of  the  defendant,  the  learned  judge  said,  with  reference  to  the 
extract  from  Domesday  Book  and  to  the  inquisition  taken  in  the  reign 
of  Edward  the  Third  upon  the  death  of  Hugh  de  Spencer,  that  at  that 
period,  when  the  forest  laws  were  in  full  vigor,  whenever  a  "park" 
was  mentioned  it  must  be  understood  to  mean  a  legal  park.  And  he 
concluded  by  asking  the  opinion  of  the  jury  upon  two  questions  which 
he  gave  them  in  writing  ;  first,  whether  Eridge  Park  was  an  ancient 
park,    with  all    the  incidents   of  a  legal  park  j    secondly,   whether  the 
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boundaries  could  be  ascertained  by  distinct  marks,  telling  them  that 
the  principal  question  was  whether  they  found  for  the  plaintiifs  or  for 
the  defendant,  the  others  being  only  incidental. 

The  jury  retired,  and  after  a  protracted  absence  returned  into  court, 
the  judge  having  left ;  when,  upon  the  associate  asking  them  whether 
they  found  for  the  plaintiffs  or  the  defendant,  the  foreman  answered  : 

'•  We  find,  first,  that  it  was  originally  a  legal  park,  but  that  its  boundaries 
have  been  altered  and  enlarged  ;  secondly,  we  find  that  the  deer  have  been 
reclaimed  from  their  natural  wild  state.  What  the  effect  of  that  opinion 
is  we  are  not  lawyers  enough  to  say." 

The  associate  declining  to  receive  their  verdict  in  that  form,  the  jury 
again  retired,  and  after  a  short  absence  returned  into  court,  the  fore- 
man (addressing  the  associate)  saying:  "  You  [may  take  it  in  the  first 
instance  as  a  verdict  for  the  plaintiffs."  The  associate  then  asked,  "  Do 
you  find  that  there  was  an  ancient  park,  with  the  incidents  of  a  legal 
park  ?  "  To  which  the  foreman  answered,  "  We  find  that  it  was  originally 
a  legal  park,  but  that  its  boundaries  have  been  altered  and  enlarged." 
Associate  :  "Do  you  find  that  there  was  an  ancient  park,  with  the  incidents 
of  a  legal  park  ?  "  Foreman  :  "  Yes."  Associate  :  "  Do  you  find  that 
there  were  distinct  marks  by  which  the  boundaries  could  be  ascertained  ?" 
Foreman:  "Yes,  there  were." 

The  verdict  was  accordingly  entered  for  the  plaintiffs. 
Talfourd,  Sergeant,  in  the  following  Easter  term,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  grounds,  first,  that  there  had  been  no  complete 
finding  by  the  jury,  they  not  having  distinctly  answered  the  real  ques- 
tion which  was  submitted  to  them,  viz,  whether  the  deer  were  wild  or 
reclaim.ed;  secondly,  that  the  learned  judge  misdirected  the  jury,  in 
presenting  the  case  to  them  as  [if  the  existence  or  nonexistence  of  Bridge 
Park,  with  all  the  legal  incidents  of  a  park,  was  a  mere  collateral  question , 
whereas  it  was  of  the  very  essence  of  the  inquiry  (Co.  Litt.  8  a. ;  The  case 
of  Swans ;  Davies  v.  Powell)  ;  thirdly,  that  there  was  no  sufficient 
evidence  to  warrant  the  finding. 

Humphrey,  Channell,  Sergt.,  and  Bovill,  in  Easter  term,  1848,  showed 
cause  in  support  of  the  verdict,  and  Talfourd  and  Byles,  Terfts  and  Willes 
supported  the  rule  to  show  cause. 

Maule,  J.,  now  delivered  the  judgment  of  the  court : 

This  case  was  argued  in  Easter  term,  1848,  before  Lord  Chief  Justice 
Wilde  and  my  brothers  Coltman  and  Cresswell  and  myself.  In  the 
absence  of  the  Lord  Chief  Justice,  I  now  proceed  to  pronounce  the 
judgment,  which  has  been  prepared  by  him,  and  in  substance  assented  to 
by  us. 

This  was  an  action  of  trover,  brought  to  recover  damages  for  the  con- 
version of  a  number  of  deer.  The  declaration  contained  two  counts. 
The  first  count  stated  that  the  testator,  in  his  lifetime,  was  possessed 
of  a  certain  number  of  bucks,  does,  and  other  descriptions  of  deer,  being 
captured  and  reclaimed  from  their  natural  wild  state  and  confined  in 
the  close  of  the  testator,  and  that  the  plaintiffs,  after  his  death,  were 
possessed  as  executors,  and  that  the  defendants  afterwards  converted 
the  deer,  etc.  The  second  count  stated  that  the  plaintiffs,  as  executors, 
were  possessed  of  the  like  quantity  of  deer,  Avhich  the  defendant  had 
converted,  to  the  damage  of  the  plaintiffs. 

The  defendant,  except  as  to  a  certain  number  of  bucks,  does,  and 
fawns,  pleaded  not  guilty  to  the  whole  declaration  ;  and,  secondly, 
that  the  testator  was  not  possessed,  nor  were  the  plaintiffs,  as  his  ex- 
ecutors, possessed,  of  the  deer  as  alleged ;  thirdly,  that  except  as  to  a 
certain  number  of  bucks,  does,  and  fawns,  the    deer   alleged  in  the  dec- 
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laration  were  not  captured,  reclairaed,  and  tamed,  or  kept  confined  in 
inclosed  grounds,  as  alleged  ;  lastly,  as  to  the  excepted  bucks,  does,  and 
fawns,  the  defendant  paid  the  sum  of  £85  into  court. 

Issue  was  joined  on  these  pleas. 

The  cause  was  tried  before  the  late  Mr.  Justice  Coltman,  at  the  sit- 
tings in  Middlesex,  after  Hilary  term,  1847,  when  the  jury  found  a 
verdict  for  the  plaintiffs  upon  the  issues — testator  possessed — plaintiffs 
possessed — and  that  the  deer  were  tame  and  reclaimed. 

A  rule  nisi  was  afterwards  obtained  by  the  defendant  in  the  follow- 
ing Easter  term  to  show  cause  why  there  should  not  be  a  new  trial 
upon  the  ground  of  misdirection,  that  there  had  been  no  sufficient  ver- 
dict found  by  the  jury,  and  that,  if  a  sufficient  verdict  had  been  found, 
it  was  contrary  to  the  evidence. 

Several  questions  arose  upon  the  trial — first,  whether  the  land  called 
Eridge  Park,  in  the  county  of  Sussex,  was  an  ancient  legal  park ; 
secondly,  whether  it  continued  to  be  a  legal  park,  or  whether  it  had 
become  disparked  by  the  addition  of  other  lands  to  the  original  park, 
and  by  the  removal,  decay,  or  destruction  of  the  fences,  so  as  to  destroy 
the  evidence  of  the  boundaries  of  such  ancient  park ;  and  whether  the 
deer  kept  in  such  park  had  been  tamed  and  reclaimed. 

In  support  of  the  defendant's  case  various  ancient  documents  were 
given  in  evidence  to  establish  that  the  place  in  question  was  an  ancient 
legal  park,  and  that  from  a  very  early  period  down  to  the  time  of  the 
death  of  the  testator  there  had  always  been  a  considerable  herd  of  deer 
maintained  in  the  park.  And  it  was  also  proved  that  the  place  in 
question,  consisting  of  upwards  of  700  acres  of  land,  was,  in  many  parts, 
of  a  very  wild  and  rough  description.  It  also  appeared  by  the  evidence 
that  certain  lands  had  been  added  to  the  original  park;  and  there^was 
some  contrariety  of  evidence  in  regard  to  the  state  of  the  fences. 

It  was  also  proved  that  a  considerable  quantity  of  deer  had  the 
range  of  the  park ;  and  that  some  were  tame,  as  it  was  called,  and 
others  wild.  What  in  particular  the  witnesses  meant  by  the  distinc- 
tions of  tame  and  wild  was  not  explained ;  but  it  rather  seemed  that 
their  meaning  was  that  some  were  less  shy  and  timid  than  others.  It 
appeared  that  the  deer  very  rarely  escaped  out  of  the  boundaries ;  that 
they  were  attended  by  keepers,  and  were  fed  in  the  winter  with  hay, 
beans,  and  other  food ;  that  a  few  years  back  a  quantity  of  deer  had 
been  brought  from  some  other  place  and  turned  into  Eridge  Park  ; 
that  the'  does  were  watched,  and  the  fawns,  as  they  dropped,  were 
constantly  marked,  so  that  their  age  at  a  future  time  might  be  ascer- 
tained ;  that,  at  certain  times,  a  number  of  deer  were  selected  from 
the  herd,  caught  with  the  assistance  of  dogs,  and  were  put  into  cer- 
tain parts  of  the  park,  which  were  then  inclosed  from  the  rest,  of  suffi- 
cient extent  to  depasture  and  give  exercise  to  the  selected  deer,  which 
were  fattened  and  killed,  either  for  consumption,  or  for  sale  to  venison 
dealers ;  that  the  deer  were  usually  killed  by  being  shot ;  and  that  there 
was  a  regular  establishment  of  slaughterhouses  for  preparing  and  dressing,'' 
them  for  use. 

Such  being  the  general  effect  of  the  evidence,  the  learned  judge 
stated  to  the  jury,  that,  by  the  general  law,  deer  in  a  park  went  to  tlio 
heir-at-law  of  the  owner  of  the  park ;  but  that  deer  which  were  tame 
and  reclaimed  became  personal  property,  and  went  by  law  to  the  personal 
representatives  of  the  owner  of  them,  and  not  to  the  heir  of  the  owner 
of  the  park  in  which  they  were  kept.  And  the  learned  judge  left  it  to 
the  jury,  whether  the  place  in  question  was  proved  by  the  evidence  to 
have  been  an  ancient  park,  with  the  legal  rights  of  a  park,  and  told 
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ibom  that,  if  it  had  .been  an  ancient  park,  and  the  boundaries  could 
not  now  be  ascertained,  that  the  franchise  might  be  forfeited  in  refer- 
ence to  the  crown,  but  that  that  would  not  affect  the  question  between  the 
parties  relative  to  the  deer,  that  question  being  whether  the  deer  were 
tamed  and  reclaimed  ;  which  must  be  determined  with  reference  to  the 
state  and  condition  of  the  animals,  the  nature  of  the  place  where  they 
were  kept  and  the  mode  in  which  they  had  been  treated :  and '  the 
learned  judge  stated  in  writing  the  questions  to  be  answered  by  the 
jury,  which  were,  first,  whether  they  found  for  the  plaintiffs,  the  execu- 
tors, or  for  the  defendant,  Lord  Abergavenny ;  secondly,  whether  they 
found  the  place  to  be  an  ancient  park,  with  the  incidents  of  a  legal 
park ;  thirdly,  whether  the  boundaries  could  be  ascertained  by  distinct 
marks. 

The  jury  answered,  that  they  found  the  place  to  be  an  ancient  park, 
with  all  the  incidents  of  a  legal  park;  secondly,  that  the  boundaries  of 
the  ancient  park  could  be  ascertained.  And  the  jury  expressed  a  wish 
to  abstain  from  finding  for  either  plaintiffs  or  defendant  ;  but,  upon 
being  required  to  do  so,  they  found  a  verdict  for  the  plaintiffs,  and 
stated  that  the  animals  had  been  originally  wild,  but  had  been  re- 
claimed. 

The  rule  came  on  for  argument  in  Easter  term,  1848 ;  and  it  appeared, 
upon  the  discussion,  that  the  objection  that  no  sufficient  verdict  had 
been  found  by  the  jury,  had  been  urged  upon  a  misajjprehension  of  what 
the  jury  had  said.  It  was  supposed  that  the  jury  had  not  found,  in 
terms,  for  either  plaintiff's  or  defendant,  but  merely  had  answered  the 
questions  put  to  them :  but  it  appeared,  upon  inquiry,  that  the  jnry 
had  been  required  to  find  a  verdict  for  the  plaintiff's  or  for  the  defen- 
dant, in  addition  to  answering  the  questions ;  and  that  they  accordingly 
returned  a  verdict  for  the  plaintiffs. 

The  second  objection  was  that  the  judge  had  misdirected  the  jnry  ; 
and  it  has  been  contended,  in  support  of  that  objection,  that  the  judge 
must  be  held  to  have  misdirected  the  jury  in  having  omitted  to  im- 
press sufficiently  upon  them  the  importance  of  the  fact  of  the  deer  being 
kept  in  an  ancient  legal  park. 

But  the  judge  did  distinctly  direct  the  attention  of  the  jury  to  the 
fact  of  the  deer  being  in  a  legal  park,  if  such  should  be  their  opinion 
of  the  place,  as  an  important  ingredient  in  the  consideration  of  the 
question  whether  the  deer  were  reclaimed  or  not  when  he  directed  them 
that  the  question  whether  the  deer  had  been  reclaimed  must  be  de- 
termined by  a  consideration,  among  the  other  matters  pointed  out,  of 
the  nature  and  dimensions  of  the  park  in  which  they  were  confined  ; 
and  we  do  not  perceive  any  objectionable  omission  in  the  judge's  direc- 
tion in  this  respect,  unless  the  ]u.yj  ought  to  have  been  directed  that 
such  fact  was  conclusive  to  negative  the  reclamation  of  the  deer. 

It  has  not  been,  on  the  part  of  the  defendant,  contended,  in  terms, 
that  deer  kept  in  a  legal  park  can  in  no  case  be  deemed  to  have  been 
tamed  or  reclaimed,  although  the  argument  seemed  to  bear  that  aspect ; 
but  the  many  cases  to  be  found  in  the  books  in  which  the  question  has 
been  agitated,  in  whom  the  property  was  of  deer  in  a  park,  seem  quite 
inconsistent  with  such  a  position ;  because  in  all  such  cases  the  argu- 
ments proceeded  upon  the  distinct  fact  that  the  deer  were  in  a  park, 
that  is,  a  legal  park ;  and  the  question  was  whether  deer  continued  to 
be  wild  animals,  in  which  no  property  could  be  acquired,  and  which, 
therefore,  like  other  game  and  wild  animals,  being  upon  the  land, 
passed  with  the  estate,  or  whether,  by  reason  of  their  being  tamed  and 
reclaimed,    a   property    could  be  acquired  in  the  deer  distinct  from   the 
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estate,  although   remaining  in  the  park,  and  which  would   pass  in   like 
manner  as  other  personal  property. 

The  general  position,  therefore,  to  be  found  in  all  the  books,  that  deer 
in  a  park  will  pass  to  the  heir  unless  tamed  and  reclaimed,  in  which 
case  they  wonld  pass  to  the  executor,  seems  to  be  inconsistent  with,  the 
position  that  deer  can  not,  in  any  case,  be  considered  as  tamed  and 
reclaimed  whilst  they  continue  in  a  legal  park.  Many  authorities  are 
cited  upon  that  subject,  the  names  of  which  it  is  not  necessary  ot 
advert  to. 

The  observations  made  in  support  of  the  rule,  on  the  part  of  the 
defendant,  were  rather  addressed  to  a  complaint  that  the  learned  judge  did 
not  give  so  much  ;weight  to  the  fact  of  this  being  a  legal  park  as  they 
thought  belonged  to  it,  than  to  any  exception  to  what  the  judge  really  said 
upon  the  subject.  There  can  be  no  doubt  that  the  learned  counsel  on  the 
part  of  the  defendant  did  not  omit  to  impress  upon  the  jury  his  view  of  the 
importance  of  the  fact  of  the  deer  being  found  in  an  ancient  and  legal 
park  ;  and  nothing  is  stated  to  have  fallen  from  the  judge  calculated  to 
withdraw  the  attention  of  the  jury  from  the  observations  of  the  counsel 
made  in  that  respect,  or  to  diminish  the  force  which  justly  attaches  to  any 
of  them. 

It  remains  to  be  considered  whether  the  arguments  in  support  of  the  rule 
have  shown  that  the  verdict  upon  the  issue,  whether  the  deer  were  tame 
and  reclaimed,  was  warranted  by  the  evidence.  In  showing  cause,  on  the 
part  of  the  plaintiff,  against  the  rule,  it  w^as  contended  that  the  conclusion 
of  the  jury  that  Bridge  Park  continued  to  possess  all  the  incidents  of  a 
legal  park,  was  not  warranted  by  the  evidence ;  because  it  was  said 
that  the  franchise  had  been  forfeited  by  the  addition  of  other  lands 
to  the  ancient  park,  and  the  destruction  of  the  means  of  ascertaining  the 
ancient  boundaries ;  and  numerous  authorities  were  referred  to, 
relating  to  the  requisites  for  constituting  an  existing  legal  park,  and  of  the 
causes  of  the  forfeiture  of  the  franchise.  But  the  opinion  which  the  court 
has  formed  upon  the  other  parts  of  the  case,  renders  it  unnecessary  to 
enter  into  the  consideration  of  that  question,  or  into  an  examination  of  the 
authorities  referred  to. 

That  it  was  proper  to  leave  the  question  to  the  jury  in  the  terms  in 
which  the  issue  is  expressly  joined  can  not  be  disputed,  and  the  direction 
that  that  question  must  be  determined  by  referring  to  the  place  in 
which  the  deer  were  kept,  to  the  nature  and  habits  of  the  animals,  and  to 
the  mode  in  which  they  were  treated,  appears  to  the  court  to  be  a 
correct  direction ;  and  it  seems  difficult  to  ascertain  by  what  other 
means  the  question  should  be  determined,  whether  the  evidence  in  this 
case  was  such  as  to  warrant  a  conclusion  that  the  deer  were  tamed 
and  reclaimed. 

The  court  is,  therefore,  of  opinion  that  the  rule  can  not  be  supported  on 
the  ground  of  misdirection. 

It  is  not  contended  that  there  was  no  evidence  fit  to  be  submitted  to 
the  jury,  and  that,  therefore,  the  plaintiff  ought  to  have  been  non- 
suited ;  but  it  is  said  that  the  weight  of  evidence  was  against  the 
verdict. 

In  considering  whether  the  evidence  warranted  the  verdict  upon  the 
issue,  whether  the  deer  were  tamed  and  reclaimed,  the  observations 
made  by  Lord  Chief  Justice  Willes  in  the  case  of  Davies  v,  Powell  are 
deserving  of  attention.  The  difference  in  regard  to  the  mode  and  object 
of  keeping  deer  in  modern  times  from  that  which  anciently  prevailed, 
as  pointed  out  by  Lord  Chief  Justice  Willes,  can  not  be  over- 
looked. It  is  truly  ^stated  that  ornament  and  profit  are  the  sole  ob- 
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jects  for  which  deer  are  now  ordinarily  kept,  whether  in  ancient  legal 
parks  or  in  modern  enclosures  so-called ;  the  instances  being  very  rare 
in  which  deer  in  such  places  are  kept  and  used  for  sport ;  indeed,  their 
whole  management  differing  very  little,  if  at  all,  from  that  of  sheep  or  of 
any  other  animals  kept  for  profit.  And,  in  this  case,  the  evidence  before 
adverted  to  was  that  the  deer  were  regularly  fed  in  the  winter ;  the  does 
with  young  were  watched  ;  the  fawns  taken  as  soon  as  dropped,  and  marked  ; 
selections  from  the  herd  made  from  time  to  time,  fattened  in  places 
prepared  for  them,  and  afterwards  sold  or  consumed,  with  no  difference  of 
circumstance  than  what  attached,  as  before  stated,  to  animals  kept  for 
profit  and  food. 

As  to  some  being  wild,  and  some  tame,  as  it  is  said,  individual  animals, 
no  doubt,  differed,  as  individuals  in  almost  every  race  of  animals  are 
found,  under  any  circumstances  to  differ,  in  the  degree  of  tameness 
that  belongs  to  them.  Of  deer  kept  in  stalls,  some  would  be  found  tame 
and  gentle,  and  others  quite  irreclaimable,  in  the  sense  of  temper  and 
quietness. 

Upon  a  question  whether  deer  are  tamed  and  reclaimed,  each  case  must 
depend  upon  the  particular  facts  of  it ;  and  in  this  case,  the  court  think 
that  the  facts  were  such  as  were  proper  to  be  submitted  to  the  jury  ;  and, 
as  it  was  a  question  of  fact  for  the  jury,  the  court  can  not  perceive  any 
sufficient  grounds  to  warrant  it  in  saying  that  the  jury  have  come  to 
a  wrong  conclusion  upon  the  evidence,  and  do  not  feel  authorized  to 
disturb  the  verdict;  and  the  rule  for  a  new  trial  must,  therefore,  be 
discharged.     Rule  discharged. 

[John  Davies  v.  Thomas  Powell  and  six  others.     Willes's  Kepoi-ts,  1737-1758.] 

The  following  opinion  of  the  court  was  thus  given  by  Willes,  Lord  Chief 
Justice : 

Trespass  for  breaking  and  entering  the  close  of  the  plaintiff,  called 
Caversham  Park,  containing  600  acres  of  land,  in  the  parish  of  Caversham, 
in  the  county  of  Oxford,  for  treading  down  the  grass,  and  for  chasing 
taking  and  carrying  away  diversas  feras,  videlicet,  100  bucks  100  does  and 
60  fawns  of  the  value  of  £600  of  the  said  plaintiff,  inclusas  et  coarctatas  in 
the  said  close  of  the  said  plaintiff.     Damage  £700. 

The  defendants  all  join  in  the  same  plea;  and  as  to  the  force  and 
arms,  etc.,  they  plead  not  guilty,  but  as  to  the  residue  of  the  trespass 
they  justify  as  servants  of  Charles  Lord  Cadogan,  and  set  forth  that  the 
place  where,  etc.,  at  the  time  when,  etc.,  was,  and  is  a  park  inclosed  and 
fenced  with  pales  and  rails,  called  and  known  by  the  name  of  Caver- 
sham Park,  etc.  ;  and  that  the  said  Lord  Cadogan  was  seized  thereof 
and  also  of  a  messuage,  etc.,  in  his  demesne  as  of  fee,  and  being  so  seized 
on  the  3d  of  August,  1730,  by  indenture  demised  the  same  to  the  plain- 
tiff by  the  name  (inter  alia)  of  all  the  said  park  called  Caversham  Park 
from  Lady- day  then  last  past  for  the  term  of  7  years,  under  the 
rent  of  £124  2s.  The  deer  are  not  particularly  demised,  but  there 
is  a  covenant  that  the  plaintiff,  his  executors,  and  administrators  should 
from  time  to  time  during  the  term  keep  the  full  number  of  100 
living  deer  in  and  upon  the  said  demised  premises,  or  in  or  upon 
sonae  parts  thereof.  And  Lord  Cadogan  covenants  to  allow  the 
plaintiff  in  the  winter  yearly  during  the  term  twenty  loads  of  boughs 
and  lops  of  trees  for  browse  for  his  deer  to  feed  on,  calling  them  there,  as 
he  does  in  other  parts  of  the  lease,  the  deer  of  the  said  John  Davies ;  and 
likewise  covenants  that  if  the  plaintiff  shall  on  the  feast  of  St.  Michael 
next  before  the  expiration  thereof  pay  Lord  Cadogan  all  th«  rent  that 
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would  be  due  at  the  expiration  of  the  lease,  theu  the  plaintiff,  his  ex- 
ecutors, etc.,  might  sell  or  dispose  of  any  or  all  of  the  deer  that  he  or  they 
should  have  in  the  said  park  at  any  time  in  the  last  year  of  the  said  term, 
anything  in  the  said  indenture  to  the  contrary  in  anywise  notwith- 
standing. And  the  defendants  justify  taking  the  said  deer  as  a  distress 
for  £186  rent  due  at  St.  Thomas-day,  1731,  and  say  that  they  did  seize, 
chase,  and  drive  away  the  said  deer  in  the  declaration  mentioned  then 
and  there  found,  "  being  the  property  of  and  belonging  to  the  said  John 
Davies,"  in  the  name  of  a  distress  for  the  said  rent;  and  then  set  forth 
that  they  complied  with  the  several  requisites  directed  by  the  act  con- 
cerning distresses  (and  to  which  there  is  no  objection  taken)  that  the 
deer  were  appraised  at  £161  15s.  6d.,  and  that  they  were  afterwards  sold 
for  £86  195.,  being  the  best  price  they  could  get  for  the  same  ;  and  that 
the  said  sum  was  paid  to  Lord  Cadogan  towards  satisfaction  of  the  rent  in 
arrear ;  and  that  in  taking  such  distress  they  did  as  little  damage  as  they 
could. 

To  this  plea  the  plaintiff  demurs  generally,  and  the  defendants  join  in 
demurrer. 

And  the  single  question  that  was  submitted  to  the  judgment  of  the 
court  is  whether  these  deer  under  these  circumstances,  as  they  are  set 
forth  in  the  pleadings,  were  distrainable  or  not.  It  was  insisted  for  the 
plaintiff  that  they  were  not ; 

(1)  Because  they  were  ferce  natur(p,  and  no  one  can  have  absolute 
property  in  them. 

(2)  Because  they  are  not  chattels,  but  are  to  be  considered  as  heredita- 
ments and  incident  to  the  park. 

(3)  Because,  if  not  hereditaments,  they  were  at  least  part  of  the  thing 
demised. 

(4)  Their  last  argument  was  drawn  ah  inusitato,  because  there  is  no 
instance  in  which  deer  have  been  adjudged  to  be  distrainable. 

First.  To  support  the  first  objection,  and  which  was  principally  relied 
on  by  the  counsel  for  the  plaintiff",  they  cited  Finch  176;  Bro.  Abr.,  tit. 
"Property,"  pi  20;  Keilway,  30  b;  Co.  Lit.  47  a;  1  Rol.  Abr.  666;  and 
several  other  old  books,  wherein  it  is  laid  down  as  a  rule  that  deer  are 
not  distrainable ;  and  the  case  of  Mallocke  v.  Eastley,  3  Lev.  227,  where  it 
was  holden  that  trespass  will  not  lie  for  deer,  unless  it  appears  that  they 
are  tame  and  reclaimed.  They  likewise  cited  3  Inst.  109,  110,  and  1  Hawk. 
P.  C.  94  to  prove  that  it  is  not  felony  to  take  away  deer,  conies,  etc., 
unless  tame  and  reclaimed . 

1  do  admit  that  it  is  generally  laid  down  as  a  rule  in  the  old  books  that 
deer,  conies,  etc.,  are  /e?'ce  naturce,  and  that  they  are  not  distrainable  ;  and 
a  man  can  only  have  a  property  in  them  ratione  loci.  And  therefore  in 
the  case  of  swans,  (7  Co.  15,  16,  17,  18)  and  in  several  other  books  there 
cited  it  is  laid  down  as  a  rule  that  where  a  man  brings  an  action  for 
chasing  and  taking  away  deef^,  hares,  rabbits,  etc.,  he  shall  not  say  suos, 
because  he  has  them  only  for  his  game  and  pleasure  ratione  privilegii 
whilst  they  are  in  his  park,  warren,  etc.  But  there  are  writs  in  the 
register  (fol.  102),  a  book  of  the  greatest  authority,  and  sci^eral  other 
places  in  that  book  which  show  that  this  rule  is  not  always  adhered  to. 
The  writ  in  folio  102  is  "  quare  clausuvfi  ipsius  A.  freget  et  intravit,  8f 
cuniculos  suos  cepit^ 

The  reason  given  for  this  opinion  in  the  books  why  they  are  not 
distrainable  is  that  a  man  can  have  no  valuable  property  in  them.  But 
the  rule  is  plainly  too  general,  for  the  rule  in  Co.  Lit.  is  extended  to 
dogs,  yet  it  is  clear  now  that  a  man  may  have  a  valuable  property  in  a 
dog.       Trover    has    been    several    times    brought   for   a   dog,    and    great 
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daniagevS  have  been  recovered.  Besides  the  nature  of  things  is  now- 
very  much  altered,  and  the  reason  which  is  given  for  the  rule  fails. 
Deer  were  formerly  kept  only  in  forests  or  chases,  or  such  parks  as 
were  parks  either  by  grant  or  prescription,  and  were  considered  rather 
as  things  of  pleasure  than  of  profit;  but  now  they  are  frequently  kept 
in  inclosed  grounds  which  are  not  properly  parks,  and  are  kept  princi- 
pally for  the  sake  of  profit,  and  therefore  must  be  considered  as  other 
cattle. 

And  that  this  is  the  case  of  the  deer  which  are  distrained  in  the  present 
case  is  admitted  in  the  pleadings.  The  plaintiff  by  bringing  an  action  of 
trespass  for  them  in  some  measure  admits  himself  to  have  a  property  in 
them ;  and  they  are  laid  to  be  inclusas  et  coarctatas  in  his  close,  which 
at  least  gave  him  a  property  ratione  loci ;  and  they  are  laid  to  be  taken 
and  distrained  there ;  but  what  follows  makes  it  still  stronger,  for  in  the 
demise  set  forth  in  the  plea,  and  on  which  the  question  depends,  they 
are  several  times  called  the  deer  of  John  Davies,  the  plamtif,  and  he  is  at 
liberty  to  dispose  of  them  as  his  own  before  the  expiration  of  the  term 
on  the  condition  there  mentioned.  And  it  is  expressly  said  that  the 
defendants  distrained  the  deer  being  -the  property  of  the  said  John 
Davies ;  it  is  also  plain  that  he  had  a  valuable  property  in  them,  they 
having  been  sold  for  £86  19s.,  both  which  facts  are  admitted  by  the 
demurrer.  The  plaintiff  therefore  in  this  case  is  estopped  to  say  either 
that  he  had  no  property  in  them  or  that  his  property  was  of  no  value. 
Besides  it  is  expressly  said  in  Bro.  Abr.,  tit,  "  Property,"  pi.  44,  and 
agreed  in  all  the  books,  that  if  deer  or  any  other  things  fercB  naturoe 
become  tame  a  man  may  have  a  property  in  them.  And  if  a  man  steal 
such  deer  it  is  certainly  felony,  as  is  admitted  in  8  Inst.,  110,  and  Hawk 
P.  C,  in  the  place  before  cited. 

Upon  a  supposition,  therefore,  which  I  do  not  admit  to  be  law  now, 
that  a  man  can  have  no  property  in  any  but  tame  deer,  these  mast  be 
taken  to  be  tame  deer,  because  it  is  admitted  that  the  plaintiff  had  a 
property  in  them. 

Second.  As  to  their  not  being  chattels  but  hereditaments  and  inci- 
dent to  the  park  and  so  not  distrainable,  several  cases  were  cited :  Co. 
Lit,,  47  b.  and  7  Co.  17  b. ;  where  it  is  said  that  if  the  owner  of  a  park 
die  the  deer  shall  go  to  his  heir  and  not  to  his  executors;  and  the 
statute  of  Marl  bridge  (52  Hen.  Ill,  c.  22),  where  it  is  said  that  no  one 
shall  distrain  his  tenants  de  libera  tenemento  suo  nee  de  aliquibus  ad 
liherum  tenementum  spectantihus.  I  do  admit  the  rule  that  heredita- 
ments or  things  annexed  to  the  freehold  are  not  distrainable;  and 
possibly  in  the  case  of  a  park,  properly  so  called,  which  must  be  either 
by  grant  or  prescription,  the  deer  may  in  some  measure  be  said  to  bo 
incident  to  the  park  ;  but  it  does  not  appear  that  this  is  such  a  park, 
nay  it  must  be  taken  not  to  be  so.  In  the  declaration  it  is  stiled  the 
close  of  the  plaintiff,  called  Caversham  Park.  In  the  plea  indeed  it  is 
stiled  a  park,  called  Caversham  Park ;  but  it  is  not  said  that  it  is  a 
park  either  by  grant  or  prescription ;  and  it  can  not  be  taken  to  be  so 
on  these  pleadings,  but  must  be  taken  to  be  a  close  where  deer  have 
been  kept,  and  which  therefore  has  obtained  the  name  of  a  park,  becausfj 
the  deer,  as  I  mentioned  before,  are  called  the  deer  of  John  Davies,  and 
because  he  is  at  liberty  to  sell  them,  and  so  to  sever  them  from  the 
park  before  the  expiration  of  the  term.  And  in  Hale's  History  of  the 
Pleas  of  the  Crow^n  (1  vol.  fol.  491),  cited  for  the  defendants,  it  is  ex- 
pressly said  that  there  may  be  a  park  in  reputation,  "as  if  a  man 
inolose  a  piece  of   ground   and  put  deer  in  it,  but  that  makes  it  not  a 
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park,  without  a  prescription  time  out  of  mind  or  the  King's  charter/'  (Vid. 
Stat.,  21  Ed.  I,  cle  malefactoribus  in parcis  there  referred  to). 

Third.  As  to  the  third  objection  that  the  deei'  are  part  of  the  thing 
demised,  and  consequently  not  distrainable,  the  only  case  which  was 
cited  to  prove  this  was  the  case  of  tithes,  which  is  nothing  to  the  purpose ; 
because  where  tithes  only  are  let  a  man  can  not  reserve  a  rent,  it  being 
only  a  personal  contract.  Without  denying  the  rule,  which  I  believe  is 
generally  true,  the  fact  here  will  not  warrant  it,  for  they  are  not  part  of 
the  thing  demised.  They  are  not  mentioned  in  the  description  of  the  par- 
ticulars, and  can  not  be  part  of  the  thing  demised  for  the  reason  before 
given,  because  they  may  be  sold  and  disposed  of  by  the  plaintiff  before  the 
expiration  of  the  demise. 

Fourth.  The  last  argument,  drawn  ah  musitato,  though  generally  a 
very  good  one,  does  not  hold  in  the  present  case.  When  the  nature  of 
things  changes,  the  rules  of  law  must  change  too.  When  it  was  holden 
that  deer  were  not  distrainable,  it  was  because  they  were  kept  princi- 
pally for  pleasure  and  not  for  profit,  and  were  not  sold  and  turned  into 
money  as  they  are  now.  But  now  they  are  become  as  much  a  sort  of 
husbandry  as  horses,  cows,  sheep,  or  any  other  cattle.  Whenever  they 
are  so  and  it  is  universally  known,  it  would  be  ridiculous  to  say  that 
when  they  are  kept  merely  for  profit  they  are  not  distrainable  as  other 
cattle,  though  it  has  been  holden  that  they  were  not  so  when  they  were 
kept  only  for  pleasure.  The  rules  concerning  personal  estates,  which 
were  laid  down  when  personal  estates  were  but  small  in  proportion  to 
lands,  are  quite  varied  both  in  courts  of  law  and  equity,  now  that  per- 
sonal estates  are  so  much  increased  and  become  so  considerable  a  part 
of  the  property  of  this  kingdom. 

Therefore,  without  contradicting  the  reasons  which  are  laid  down 
concerning  this  matter  in  the  ancient  books,  and  without  determining 
anything  with  respect  to  deer  in  forests  and  chases  or  parks  properly 
so  called,  concerning  which  we  do  not  think  it  necessary  to  determine 
anything  at  present,  we  are  all  of  opinion  that  we  are  well  warranted 
by  the  pleadings  to  determine  that  these  deer,  under  the  circumstances 
in  which  they  appear  to  have  been  kept  at  the  time  when  this  distress 
was  taken,  were  properly  and  legally  distrained  for  the  rent  that  was 
in  arrear. 

There  must  therefore  be  judgment  for  the  defendants. 
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II. — The  Right  of  the  United  States  to  Protect  theie  Sealing 

Interests  and  Industry. 

The  principal  question  which,  the  United  States  Government  conceives 
to  be  presented  for  the  decision  of  this  High  Tribunal,  ia  thus  stated  in  the 
Case  of  the  United  States  (p.  299)  : 

Whether  individuals,  not  subjects  of  the  United  States,  have  a  right  as 
against  that  Grovernment  and  to  v^hich  it  must  submit,  to  engage  in  the 
devastation  complained  of,  which  it  forbids  to  its  own  citizens,  and  which 
must  result  in  the  speedy  destruction  of  the  entire  property,  industry,  and 
interests  involved  in  the  preservation  of  the  seal  herd. 

In  reply  on  its  part  to  this  question,  three  propositions  of  law  are  set 
forth  by  the  United  States  Government  in  its  Case  (p.  300)  : 

First.  That  in  view  of  the  facts  and  circumstances  established  by  the 
evidence,  it  has  such  a  property  in  the  Alaskan  seal  herd,  as  the  natural 
product  of  its  soil,  made  chiefly  available  by  its  protection  and  expend- 
iture, highly  valuable  to  its  people,  and  a  considerable  source  of  public 
revenue,  as  entitles  it  to  preserve  the  herd  from  destruction  in  the  manner 
complained  of,  by  an  employment  of  such  reasonable  force  as  may  be 
necessary. 

Second.  That,  irrespective  of  the  distinct  right  of  property  in  the 
seal  herd,  the  United  States  Government  has  for  itself  and  for  its 
people,  an  interest,  an  industry,  and  a  commerce  derived  from  the  legit- 
imate and  proper  use  of  the  produce  of  the  seal  herd  on  its  territory, 
which  it  is  entitled,  upon  all  principles  applicable  to  the  case,  to  pro- 
tect against  wanton  destruction  by  individuals,  for  the  sake  of  the 
small  and  casual  profits  in  that  way  to  be  gained ;  and  that  no  part  of 
the  high  sea  is  or  ought  to  be  open  to  individuals,  for  the  purpose  of 
accomplishing  the  destruction  of  national  interests  of  such  a  character 
and  importance. 

Third,  That  the  United  States,  possessing  as  they  alone  possess,  the 
power  of  preserving  and  cherishing  this  valuable  interest,  are  in  a  most 
just  sense  the  trustee  thereof  for  the  benefit  of  mankind,  and  should  be 
permitted  to  discharge  their  trnst  without  hindrance. 
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In  the  division  of  the  argument  that  has  been  made  between  counsel 
for  convenience'  sake,  the  first  and  third  of  these  propositions,  which 
are  naturally  connected,  have  been  exhaustively  discussed  by  Mr. 
Carter. 

Before  proceeding  to  that  consideration  of  the  second  proposition 
which  is  the  principal  purpose  of  this  argument,  the  undersigned  de- 
sires to  add  in  respect  to  the  first,  some  brief  suggestions,  which  are 
perhaps  only  a  restatement  in  a  different  form,  of  what  has  been  already 
advanced. 

Whatever  else  is  in  dispute,  certain  facts  in  relation  to  the  seal  herd,  its 
qualities,  and  its  necessities,  are  not  denied. 

The  seal  is  an  amphibious  animal,  polygamous,  altogether  sui  generis, 
and  very  peculiar  in  its  habits.  A  fixed  home  upon  land  during  several 
months  in  the  year  is  necessary  to  its  reproduction,  and  to  the  perpetuation 
of  its  species.  It  has  established  this  home,  from  the  earliest  known 
period  of  its  existence,  on  the  Pribilof  Islands,  to  which  it  returns  annually 
with  an  unfailing  animus  revertendi  and  an  irresistible  instinct,  and  where 
it  remains  daring  several  months,  and  until  the  young  which  are  born 
there  have  acquired  sufficient  growth  and  strength  to  depart  on  their 
periodic  and  regular  migration. 

While  on  land  it  submits  readily  to  the  control  of  man,  and  indeed  com- 
mits itself  to  his  protection.  And  it  is  testified  by  credible  witnesses  that 
every  seal  in  the  herd,  were  it  desired,  could  be  branded  with  the  mark  of 
the  United  States. 

The  Government  has  fostered  and  protected  the  seals,  as  did  the  Russian 
Government,  its  predecessor  in  the  ownership  of  these  islands,  by  careful 
legislation  and  by  constant  and  salutary  executive  control,  and  has 
established  out  of  the  seal  products  an  important  and  valuable  industry. 
Without  this  protection  the  animal  would  long  since  have  been  exter- 
minated, as  it  has  been  almost  everywhere  else. 

When  the  female  seals  arrive  on  the  islands,  they  are  pregnant  with  the 
young  which  were  begotten  there  during  the  previous  season.  After  the 
young  are  born,  the  mothers,  while  suckling  them,  are  accustomed  almost 
daily,  and  from  necessity,  to  run  out  to  sea  beyond  the  limits  of  the 
territorial  waters  in  pursuit  of  food,  leaving  the  young  on  the  islands 
during  their  absence. 

Upon  these  facts  alone,  it  is  insisted  by  the  United  States  Government, 
that  it  has  such  a  property  in  the  seal  herd,  the  produce  of  its  territory 
and  appurtenant  thereto,  as  entitles  that  Government  to  protect  it  from 
extermination  or  other  unauthorized  and  injurious  interference. 
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The  complete  right  of  property  in  the  Government  while  the  animals 
are  upon  the  shore  or  within  the  cannon-shot  range  which  marks  the 
limit  of  territorial  waters  can  not  be  denied.  The  only  question  is 
whether  it  has  such  a  right  outside  of  that  line,  while  the  seals  are  on 
their  way  to  the  islands  in  the  regular  progress  of  their  migration  at 
the  season  of  reproduction;  or  when,  while  remaining  on  the  islands, 
the  females  are  passing  to  and  fro  in  the  open  sea  in  quest  of  the  food 
necessary  to  sustain  the  young  left  there,  and  which  would  perish  if 
their  mothers  were  destroyed.  The  clear  statement  of  this  question 
and  of  the  facts  upon  which  it  depends,  would  seem  to  render  its  answer 
obvious. 

(1)  Even  upon  the  ordinary  principles  of  municipal  law  as  adminis- 
tered in  courts  of  justice,  such  a  property  would  exist  under  the  cir- 
cumstances stated.  It  is  a  general  rule,  long  settled  in  the  common 
law  of  England  and  America,  that  where  useful  animals,  naturally,  wild 
have  become  by  their  own  act,  or  by  the  act  of  those  who  have  subjected 
them  to  control,  established  in  a  home  upon  the  land  of  such  persons, 
to  which  the  animals  have  an  animum  revertendi  or  fixed  habit  of 
return,  and  do  therefore  regularly  return,  where  they  are  nurtured,  pro- 
tected, and  made  valuable  by  industry  and  expenditure,  a  title  arises 
in  the  proprietors  of  the  land,  which  enables  them  to  prevent  the 
destruction  of  the  animals  while  temporarily  absent  from  the  territory 
where  they  belong ;  a  title,  however,  which  would  be  lost  should  they 
abandon  permanently  their  habit  of  return,  and  regain  their  former  wild 
state. 

It  is  under  this  rule,  the  justice  of  which  is  apparent,  that  property  is 
admitted  in  bees,  in  swans  and  wild  geese,  in  pigeons,  in  deer,  and  in 
many  other  animals  originally  ferce  naturae,  but  yet  capable  of  being 
partially  subjected  to  the  control  of  man,  as  is  fully  shown  by  the 
numerous  authorities  cited  in  and  appended  to  Mr.  Carter's  argument ; 
and  that  point  need  not  be  further  elaborated.^  The  case  of  the  seals 
is  much  stronger,  in  consequence  of  their  peculiar  nature  and  habits  of 
life.  Their  home  on  American  soil  is  not  only  of  their  own  selection, 
but  is  a  permanent  home,  necessary  to  their  existence,  and  in  respect  to 
which  they  never  lose   the   animum   revertendi.      Upon  the   evidence   in 


^  See  also  the  cases  of  Hannam  v.  Mockett,  2  Barnewall  v.  Cresswell's  Rep.,  p.  948 ,. 
Xeeble  y.  Hieheringill,  Holt's  Rep.,  p.  17,  and  Carrington  v.  Taylor,  1  East's  Rep.,  j). 
571,  and  Reporter's  note,  from  which  extracts  are  given  in  appendix  to  this  portion  of 
the  argument,  p.  180. 
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this  case  it  is  gravely  to  be  doubted,  wbetlier  if  the  United  States  Govern- 
ment should  now  repel  them  from  the  Pribilof  Islands,  and  prevent  hence- 
forth their  landing  there  as  they  are  accustomed  to  do,  there  is  any  other 
land  in  those  seas,  affording  the  requisite  qualities  of  soil,  climate,  atmosphere, 
approach,  propinquity  to  the  water,  food,  and  freedom  from  disturbance,  on 
which  they  would  be  able  to  reestablish  themselves,  so  as  to  continue  their 
existence. 

Especially  does  the  rule  of  law  above  stated  apply  to  animals,  which  in 
their  temporary  departure  from  their  accustomed  home,  enter  upon  no 
other  jurisdiction,  and  derive  neither  sustenance  nor  protection  from  any 
other  proprietor,  but  only  pass  through  the  waters  of  the  common  highway 
of  nations,  where  all  rights  are  relative. 

(2)  But  upon  the  broader  principles  of  international  law  applicable 
to  the  case,  the  right  of  property  in  these  seals  in  the  United 
States  Government  becomes  still  clearer-  Where  animals  of  any 
sort,  wild  in  their  original  nature,  are  attached  and  become  appurtenant 
to  a  maritime  territory,  are  not  inexhaustible  in  their  product, 
are  made  the  basis  of  an  important  industry  on  such  territory,  and 
would  be  exterminated  if  thrown  open  to  the  general  and  unrestricted 
pursuit  of  mankind,  they  become  the  just  property  of  the  nation 
to  which  they  are  so  attached,  and  from  which  they  derive  the 
protection  without  which  they  would  cease  to  exist,  even  though  in 
the  habits  or  necessities  of  their  life  some  of  them  pass  from  time  to 
time  into  the  adjacent  sea,  beyond  those  limits  which  by  common  consent 
and  for  the  purposes  of  defense,  are  regarded  as  constituting  a  part 
of  the  national  territory.  In  such  a  case  as  this,  the  herd  and  the 
industry  arising  out  of  it  become  indivisible;  and  constitute  but  one 
proprietorship. 

While  the  United  States  Government  asserts  and  stands  upon  the 
full  claim  of  property  in  the  seals  which  we  have  attempted  to  establish, 
it  is  still  to  be  borne  in  mind  that  a  more  qualified  right  would  yet  be 
sufl&cient  for  the  actual  requirements  of  the  present  case.  The  question 
here  is  not  what  is  the  right  of  ownership  in  an  individual  seal, 
should  it  wander  in  some  other  period  into  some  other  and  far 
distant  sea ;  that  is  an  inquiry  not  essential  to  be  gone  into  ;  but  what 
is  the  right  of  property  in  the  herd  as  a  whole,  in  the  seas,  and  under 
the  circumstances,  in  which  it  is  thus  availed  of  by  the  United  States 
Government  as  the  foundation  of  an- important  national  concern,  and  in 


134  ARGUMENT    OF   THE    UNITED   STATES. 

which  it  is  assailed  by  the  Canadians  in  the  manner  complained  of  ? 
"When  this  point  is  determined,  all  the  dispute  that  has  arisen  in  this  case 
is  disposed  of. 

The  principle  of  law  last  stated  is  not  only  asserted,  without  contra- 
diction, by  the  authoritative  writers  upon  international  jurisprudence,  but 
has  been  acted  upon,  with  the  assent  of  all  nations,  in  every  case  that  has 
arisen  in  civilized  times,  within  the  conditions  above  stated.  And  upon 
that  tenure  is  held  and  controlled  to-day,  by  nations  whose  borders  are 
upon  the  sea,  all  similar  property,  of  many  descriptions,  that  under  like 
circumstances  is  known  to  exist. 

Says  Puffendorf  (Law  of  Nature  and  Nations,  book  4,  chap.  5,  sec.  7)  : 

As  for  fishing,  though  it  hath  much  more  abundant  subject  in  the  sea 
than  in  lakes  or  rivers,  yet  'tis  manifest  that  it  may  in  part  be  ex- 
hausted, and  that  if  all  nations  should  desire  such  right  and  liberty 
near  the  coast  of  any  particular  country,  that  country  must  be  very 
much  prejudiced  in  this  respect ;  especially  since  'tis  very  usual  that 
some  particular  kind  of  fish,  or  perhaps  some  more  precious  commodity,  as 
pearls,  coral,  amber,  or  the  like,  are  to  be  found  only  in  one  part  of  the 
sea,  and  that  of  no  considerable  extent.  In  this  case  there  is  no  reason 
why  the  borderers  should  not  rather  challenge  to  themselves  this  happiness 
of  a  wealthy  shore  or  sea  than  those  who  are  seated  at  a  distance 
from  it. 

Says  Vattel  (Book  I,  chap.  23,  sec.  287,  p.  126)  : 

The  various  uses  of  the  sea  near  the  coasts  render  it  very  susceptible 
of  property.  It  furnishes  fish,  shells,  pearls,  amber,  etc. ;  now  in  all 
these  respects  its  use  is  not  inexhaustible.  Wherefore,  the  nation  to 
whom  the  coasts  belong  may  appropriate  to  themselves,  and  convert 
to  their  own  profit,  an  advantage  which  nature  has  so  placed  within 
their  reach  as  to  enable  them  conveniently  to ,  take  possession  of  it,  in 
the  same  manner  as  they  possess  themselves  of  the  dominion  of  the  land 
they  inhabit.  Who  can  doubt  that  the  pearl  fisheries  of  Bahrem  and 
Ceylon  may  lawfully  become  property  ?  And  though,  where  the  catching 
of  fish  i?  the  only  object,  the  fishery  appears  less  liable  to  be  exhausted, 
yet  if  a  nation  have  on  their  coasts  a  particular  fishery  of  a  profitable 
nature,  and  of  which  they  may  become  masters,  shall  they  not  be 
permitted  to  appropriate  to  themselves  that  bounteous  gift  of  nature  as  an 
appendage  to  the  country  they  possess,  and  to  reserve  to  themselves  tho 
great  advantages  which  their  commerce  may  thence  derive,  in  case  there 
be  a  suificient  abundance  of  fish  to  furnish  the  neighbouring  nations  ? 
*  *  *  (Sec.  288.)  A  nation  may  appropriate  to  herself  those  things 
of  which  the  free  and  common  use  would  be  prejudicial  or  dangerous 
to  her.  This  is  a  second  reason  for  which  governments  extend  their 
dominion  over  the  sea  along  their  coasts,  as  far  as  they  are  able  to 
protect  their  right. 

Another  suggestion  is  pertinent  to  the  question. 

The  whole  herd  owes  its  existence,  not  merely  to  the  care  and  protec- 
tion, but  to  the  forbearance  of  the  United  States  Government  within  its 
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exclusive  jurisdiction.  While  the  seals  are  upon  United  States  terri- 
tory duiung  the  season  of  reproduction  and  nurture,  that  Government 
might  easily  destroy  the  herd  by  killing  them  all,  at  a  considerable 
immediate  profit.  From,  such  a  slaughter  it  is  not  bound  to  refrain,  if 
the  only  object  is  to  preserve  the  animals  long  enough  to  enable  them 
to  be  exterminated  by  foreigners  at  sea.  If  that  is  to  be  the  result,  it 
would  be  for  the  interest  of  the  Government  and  plainly  within  its 
right  and  powers,  to  avail  itself  at  once  of  such  present  value  as  its 
property  possesses,  if  the  future  product  of  it  can  not  be  preserved. 
Can  there  be  more  conclusive  proof  than  this  of  such  lawful  possession 
and  control  as  constitutes  property,  and  alone  pi'oduces  and  continues  the 
existence  of  the  subject  of  it  ? 

The  justice  and  propriety  of  these  propositions,  their  necessity  to  the 
general  interests  of  mankind,  and  the  foundation  upon  which  they  rest 
in  the  original  principles  from  which  rights  of  ownership  are  derived,  have 
been  clearly  and  forcibly  pointed  out  by  Mr.  Carter. 

In  a  later  part  of  his  argument  (pp.  164-169)  many  instances,  past  and 
present,  in  respect  to  many  descriptions  of  marine  and  submarine  prop- 
erty, from  many  nations,  and  from  Great  Britain  and  its  colonies  espe- 
cially, are  gathered  together  to  show  what  the  usage  of  mankind  on  this 
subject  has  been  and  is.  It  is  that  general  usage  which  constitutes  the 
law  of  this  case.  And  on  this  point,  if  it  can  be  shown  that  any  different 
usage  has  ever  prevailed  in  the  case  of  any  nation  able  to  assert  its  inde- 
pendence, touching  any  similar  property  on  which  it  set  value,  let  such 
evidence  be  produced  by  those  who  are  able  to  find  it,  and  whose 
claims  it  will  subserve.  If  in  this  instance  the  United  States  Govern- 
ment has  no  right  of  property  \vhich  it  is  entitled  to  protect,  the  case 
would  present  the  singular  anomaly  of  being  the  only  one  in  which 
that  right  has  not  been  maintained,  in  respect  to  any  valuable  marine 
product  similarly  situated,  or  appurtenant  in  like  manner  to  the  territory 
of  a  maritime  country. 

It  is  aorainst  this  view  of  the  case,  too  obvious  to  escaue  the  attention 
of  the  distinguished  counsel  for  Her  Majesty's  Government,  that  they 
have  chiefly  struggled  throughout  the  British  Counter  Case,  for  which 
they  have  thought  it  right  to  reserve  their  contentions,  both  in  propo- 
sitioils  and  evidence,  in  respect  to  the  principal  questions  involved. 
But  they  have  struggled  in  vain.  The  broad  facts  upon  which  it  rests 
are  either  admitted  or  are  incontestable.  No  mere  attempt  to  dispar- 
age or  diminish  them,  no  cavil  over  details,  no    conjectural    suggestions 
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uusustaiiied  by  proof,  can  break  their  force  or  change  their  effect.  And 
the  legal  conclusions  to  Avhich  they  conduct,  can  not  be  regarded  at  this 
day  as  open  to  serious  question. 

The  case  of  the  United  States  has  thus  far  proceeded  upon  the 
ground  of  a  national  property  in  the  seal  herd  itself.  Let  it  now  be 
assumed,  for  the  purposes  of  the  argument,  that  no  such  right  of  property 
is  to  be  admitted,  and  that  the  seals  are  to  be  regarded,  outside  of  ter- 
ritorial waters,  as  ferce  naturre  in  the  full  sense  of  that  term.  Let  them 
be  likened,  if  that  be  possible,  to  the  fish  whose  birthplace  and  home 
are  in  the  open  sea,  and  which  only  approach  the  shores  for  the  purpose 
of  food  at  certain  seasons,  in  such  numbers  as  to  render  the  fishing  there 
productive. 

The  question  then  remains,  whether  upon  that  hypothesis,  the  indus- 
try established  and  maintained  by  the  United  States  Government  on 
the  Pribilof  Islands,  in  the  taking  of  the  seals  and  the  commerce  that 
is  based  upon  it,  are  open  to  be  destroyed  at  the  pleasure  of  citizens  of 
Canada,  by  a  method  of  pursuit  outside  the  ordinary  line  of  territorial 
jurisdiction,  which  must  result  in  the  extermination  of  the  animals. 
Is  there,  even  in  that  view  of  the  case,  any  principle  of  international 
law  which  deprives  the  United  States  Government  of  the  right  to  de- 
fend itself  against  this  destruction  of  its  unquestioned  interests,  planted 
and  established  on  its  own  territory  ?  In  other  words,  is  the  right  of 
individual  citizens  of  another  country  to  the  temporary  profit  to  be 
derived  out  of  such  extermination,  superior  on  the  high  sea  to  that 
of  the  United  States  Government  to  protect  itself  against  the  conse- 
quences. 

This,  if  the  strict  right  of  property  can  be  successfully  denied,  is  the 
precise  question  addressed  to  the  consideration  of  the  Tribunal.  Abstract 
speculations  can  only  be  useful,  so  far  as  they  tend  to  conduct  to  a  just 
determination  of  it. 

Before  proceeding  to  a  discussion  of  this  question,  the  material  facts 
and  conditions  upon  which  it  arises  should  be  clearly  perceived  and 
understood.  For  it  is  upon  these  and  not  upon  theoretical  considerations 
that  the  argument  reposes. 

(I)  It  is  to  be  observed  in  the  first  place,  that  the  interest  in  the 
business  which  it  is  sought  to  protect,  is  an  important  interest  and 
resource  of  the  Government  itself. 

The  seal  industry  on  these  islands  was  one  of  the  principal  induce- 
ments to   the  purchase  of  Alaska  by  the  United    States   from   the    Rus- 
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sian  Government,  for  a  large  sum  of  money.  Tlio  care  and  pursuit  of 
the  seals  were  immediately  made  the  subject  of  legislation  by  Congress, 
under  which  the  whole  business  has  been  since  regulated,  protected, 
and  carried  on  by  the  Government,  as  it  had  been  before  by  R,ussia,  in 
such  manner  as  to  preserve  the  existence  and  to  increase  the  numbers 
of  the  seal  herd,  and  to  make  its  product  valuable  to  those  engaged 
in  it,  and  a  source  of  a  considerable  public  revenue  to  the  Government. 
(See  U.  S.  Revised  Statutes,  sees.  1956-1975.) 

It  pays  to  the  Government,  as  the  evidence  shows,  a  direct  revenue 
of  about  $10  per  skin,  and  a  considerable  indirect  revenue  upon  the  im- 
portation of  the  dressed  furs ;  and  to  the  company,  which  under  lease 
from  the  Government  and  subject  to  its  regulations  carries  on  the 
business,  it  affords  a  large  annual  return,  which  enables  them  to  make 
their  payments  to  the  Government.  To  the  inhabitants  of  the  islands 
and  many  others  directly  employed  or  indirectly  concerned,  it  gives  the 
means  of  subsistence. 

Nor  are  the  United  States  alone  the  recipients  of  the  profits,  or  in- 
terested to  preserve  this  industry.  The  principal  manufacture  of  mer- 
chantable furs  from  the  raw  skins  is  carried  on  in  London,  where  large 
houses  are  engaged  in  it,  employing  as  the  proof  shows,  between  2,000 
and  3,000  persons.  London  is  also  the  headquarters  of  the  trade  in  the 
product,  and  of  the  commerce  through  which  it  is  distributed.  It  is 
probable  that  the  interest  of  Great  Britain  in  the  preservation  of  the 
seal  herd  is  almost  as  great  as  that  of  the  United  States. 

The  civilized  world  outside  of  these  two  countries  is  likewise  con- 
cerned in  preserving  from  extinction  the  valuable  product  of  these 
islands.  It  enters  largely  into  human  use ;  there  is  no  substitute  for 
it,  especially  in  view  of  the  great  decrease  of  fur-bearing  animals  ;  and 
nowhere  else  on  the  globe  is  the  seal  fur  produced  in  any  considerable 
quantities.  Almost  everywhere  this  valuable  animal  has  been  exter- 
minated, by  the  same  reckless  and  wasteful  pursuit  that  is  complained 
of  here. 

It  is  pertinent  to  remember,  in  this  connection,  that  if  the  nation 
that  is  contending  for  the  preservation  of  this  product  of  its  territory 
was  but  small  and  poor,  and  this  resource  for  revenue  and  subsistence, 
instead  of  being  one  out  of  many,  were  the  only  one  it  possessed,  so  that 
its  very  existence  depended  upon  the  maintenance  of  it,  the  principles 
of  international  law  applicable  to  the  subject  would  be  precisely  the 
same    as    they    are    now.     The    case    would  be  relatively  of   greater  im- 
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portance  to  one  of  the  parties ;  the  law  that  would  control  it  would  be 
the  law  that  controls  this  case ;  for  a  nation  has  the  same  right  to 
defend  one  material  interest,  or  one  class  of  citizens,  that  it  has  to  de- 
fend all  it  possesses,  and  all  the  conditions  of  its  existence. 

(2)  The  pursuit  of  the  seals  in  the  open  sea,  at  the  times  and  in  the 
manner  complained  of,  leads  to  the  early  extermination  of  the  whole 
herd. 

It  is  not  necessary  to  the  argument  that  this  extreme  result  should 
be  made  out.  It  would  be  enough  to  show  that  the  interest  in  question 
is  seriously  embarrassed  and  prejudiced,  or  its  product  materially  re- 
duced, even  though  it  were  not  altogether  destroyed.  But  the  evidence 
in  the  case,  of  which  a  large  amount  has  been  submitted,  completely 
establishes  the  fact  that  the  herd  has  by  these  means  been  already 
largely  diminished,  and  that  it  must  necessarily,  if  the  same  conduct  is 
continued,  be  at  no  distant  day  entirely  annihilated. 

(3)  The  method  of  pursuit  employed  by  the  Canadian  vessels,  and 
against  which  the  United  States  Government  protests,  not  only  tends  to 
the  rapid  extermination  of  the  seal,  but  is  in  itself  barbarous,  inhuman, 
and  wasteful. 

A  very  large  proportion  of  the  seals  taken  are  females,  either  preg- 
nant and  about  to  give  birth  to  their  young,  or  engaged  in  suckling  their 
offspring,  which,  by  the  killing  of  the  mothers,  are  left  to  perish  in 
great  numbers  by  starvation.  Some  are  in  both  these  conditions  at  the 
same  time.  And  of  those  thus  destroyed  in  the  water,  a  considerable 
share  certainly,  and  probably  a  very  large  share,  are  lost  to  the  hunter. 

The  killing  of  female  seals  at  any  time  is  made  criminal  by  the  stat- 
utes of  the  United  States.     (U.  S.  Revised  Statutes,  sec.  1961.) 

The  destruction  during  the  breeding  season  of  wild  animals  of  any 
kind  which  are  in  any  respect  useful  to  man,  is  prohibited,  not  only  by 
all  the  instincts  of  humanity,  but  by  the  laws  of  every  civilized  coun- 
try, and  especially  by  the  laws  of  the  United  States  and  of  Great  Bri- 
tain. That  protection,  as  will  be  more  fully  pointed  out  hereafter,  has 
long  been  and  now  is  extended  to  the  seals  in  every  country  in  the 
world  where  they  are  to  be  found.  In  no  part  of  the  world  that  is 
within  territorial  jurisdiction  could  such  conduct  take  place,  without 
exposing  the  perpetrator  to  criminal  prosecution  (see  Case  of  the  United 
States,  pp.  220-229).  So  that  in  order  to  justify  it  in  this  case,  the  sea 
must  be  held  to  be  free  for  acts  which  are  not  only  destructive  of  the 
valuable  interests  of  an  adjacent  nation,  but  are  forbidden  everywhere 
else  by  universal  law. 
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(4)  The  depredations  in  question,  dignified  in  the  Report  of  the  British 
Commissioners  by  the  name  of  an  '•  industry,"  are  the  work  of  individuals 
who  fit  out  vessels  for  this  purpose.  Their  number,  though  increasing,  is 
not  great.  The  business  is  speculative,  and  as  a  whole  not  remunerative, 
though  it  has  instances  of  large  gains  which  stimulate  the  enterprise  of 
those  concerned,  and  make  the  prospect  attractive,  like  all  occupations 
which  have  a  touch  of  adventure,  an  element  of  gambling,  and  a  taste  of 
cruelty. 

It  is  this  casual  and  uncertain  profit,  of  these  comparatively  few 
individuals,  which  must  of  course  terminate  when  the  seal  herd  is  de- 
stroyed or  even  much  reduced,  that  is  to  be  balanced  against  the  loss 
that  will,  be  sustained  by  the  United  States,  if  that  destruction  is  com- 
pleted. 

(5)  Against  this  injury,  which  the  United  States  Government  has  made 
the  subject  of  vain  remonstrance,  there  are  absolutely  no  means  of  defense 
that  can  be  made  available  within  the  limits  of  territorial  jurisdiction. 
The  destruction  is  wrought  outside  those  limits,  and.  must  be  repressed 
there  or  it  can  not  be  repressed  at  all. 

As  it  is  impossible,  when  seals  are  hunted  in  the  water,  that  the  sex  can 
ever  be  discriminated  before  the  killing  takes  place,  it  follows  that  if  what 
is  called  "  pelagic  sealing  "  is  allowed  to  be  carried  on,  the  enormous  pro- 
portion of  pregnant  and  suckling  females  and  of  nursing  young  before 
referred  to,  must  continue  to  be  destroyed. 

That  method  of  pursuit  conduces  also  unavoidably  to  injurious  raids  by 
those  concerned  in  it,  upon  the  seals  on  the  islands.  The  extent  of  the 
shores  and  the  peculiarity  of  the  climate  and  atmosphere,  as  described  in 
the  evidence,  make  it  extremely  difficult  and  at  times  impossible  to  main- 
tain such  vigilance  as  will  prevent  these  incursions,  if  seal-hunting  in  the 
neighboring  waters  is  permitted.  The  result  of  these  raids  is  suggested 
in  the  British  Counter  Case  as  one  of  the  means  by  which  the  gradual  ex- 
termination of  the  seals,  too  obvious  to  be  denied,  is  taking  place.  How 
much  the  suggestion  is  worth,  will  be  seen  when  the  whole  evidence  is 
reviewed.  But  the  counsel  seem  to  forget,  in  making  it,  that  it  is  only  the 
toleration  of  foreign  sealing  vessels  in  waters  near  the  islands,  that  rendei'S 
such  raids  possible. 

The  inevitable  conclusion  from  these  facts  is,  that  there  is  an  absolute 
necessity  for  the  repression  of  killing  seals  in  the  water  in  the  seas  near  the 
Pribilof  Islands,  if  the  herd  is  to  be  preserved  from  extinction.  No  middle 
course  is  practicable  consistently  with  its  preservation, 
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The  evidence  adduced  on  the  part  of  the  United  States  in  support  of  the 
foregoing  propositions  of  fact,  and  (hat  relied  upon  to  the  contrary,  so  far 
as  we  have  had  an  opportunity  to  see  it,  is  fully  discussed  in  a  later  branch 
of  the  argument  (i7ifra,  pp.  228-313). 

The  ground  upon  which  the  desti-uction  of  the  seal  is  sought  to  be 
justified,  is  that  the  open  sea  is  free  ;  and  that  since  this  slaughter  takes 
place  there,  it  is  done  in  the  exercise  of  an  indefeasible  right  in  the 
individuals  engaged  in  it ;  that  the  nation  injured  can  not  defend  itself  on 
the  sea,  and  therefore  upon  the  circumstances  of  this  case  can  not  defend 
itself  at  all,  let  the  consequences  be  what  they  may. 

The  United  States  Government  denies  this  proposition.  While  con- 
ceding and  interested  to  maintain  the  general  rule  of  the  freedom  of 
the  sea,  as  established  by  modern  usage  and  consensus  of  opinion,  it 
asserts  that  the  sea  is  free  only  for  innocent  and  inoffensive  use,  not 
injurious  to  the  just  interests  of  any  nation  which  borders  upon  it  ; 
that  to  the  invasion  of  such  interests,  for  the  purposes  of  private  gain^ 
it  is  not  free  ;  that  the  right  of  self-defense  on  the  part  of  a  nation  is 
a  perfect  and  paramount  right,  to  Avhich  all  others  are  subordinate, 
and  which  upon  no  admitted  tbeor}'  of  international  law  has  ever  been 
surrendered ;  that  it  extends  to  all  the  material  interests  of  a  nation 
important  to  be  defended  ;  that  in  the  time,  the  place,  the  manner,  and 
the  extent  of  its  execution,  it  is  limited  only  by  the  actual  necessity  of 
the  paiiicular  case ;  that  it  may,  therefore,  be  exercised  upon  the  high 
sea,  as  well  as  upon  the  land,  and  even  upon  the  territory  of  other  and 
friendly  nations,  provided  only  that  the  necessity  for  it  plainly  appears ; 
and  that  wherever  an  important  and  just  national  interest  of  any 
description  is  put  in  peril  for  the  sake  of  individual  profit  by  an  act 
upon  the  high  sea,  even  though  such  act  would  be  otherwise  justi- 
fiable, the  right  of  the  individual  must  give  way,  and  the  nation  will 
be  entitled  to  protect  itself  against  the  injury,  by  whatever  force  may 
be  reasonably  necessary,  according  to  the  usages  established  in  anal- 
agous  cases. 

It  is  believed  that  these  general  principles  will  be  found  to  underlie 
the  whole  theory  and  system  of  the  law  of  the  sea,  so  far  as  it  has  been 
formulated  by  the  consent  and  usage  of  mankind;  that  they  are  the 
foundation  of  many  maritime  rights,  long  recognized  and  established  ; 
that  they  have  received  the  sanction  of  courts  of  justice  whenever  they 
have  been  brought  under  judicial  consideration,  and  of  all  writers  upon 
the  subject  whose  views  are  entitled  to   weight :   that  they  are   supported 
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bv  manr  historic  precedents,  the  rightfuhiess  of  which  has  never  been 
called  in  question ;  and  that  no  precedent  or  authority  can  be  produced, 
judicial,  juridical,  or  historical,  for  such  a  right  in  the  open  sea  as  is 
claimed  by  the  Canadians  in  the  present  case. 

That  the  sea  was  at  an  early  day  regarded  as  subject  to  no  law  is 
probably  true.  It  was  the  theatre  of  lawless  violence  and  the  home  of 
piracy.  But  this  condition  was  soon  found  intolerable.  The  assumption 
of  a  dominion  over  it  by  adjacent  maritime  nations  became  a  necessity  to 
self- protection,  and  was  therefore  generally  assented  to.  The  mare  Uberum 
in  all  such  waters  gave  way  to  mare  clausum,  not  upon  principle,  but  for 
the  sake  of  defense.  Says  Sir  Henry  Maine  (Lectures  upon  International 
Law,  pp.  75-77) : 

The  first  branch  of  our  inquiry  brings  us  to  what,  at  the  birth  of  in- 
ternational law,  was  one  of  the  most  bitterly  disputed  of  all  questions,  the 
question  of  mare  clausum  and  mare  Uberum — sea  under  the  dominion  of  a 
particular  power,  or  sea  open  to  all — names  identified  with  the  great 
reputations  uf  Grotius  and  Selden.  In  all  probability  the  question  Avould 
not  have  arisen  but  for  the  dictam  of  the  institutional  Roman  writers  that 
the  sea  was  by  nature  common  property.  And  the  moot  point  was 
whether  there  was  anything  in  nature,  whatever  that  word  might  have 
meant,  which  either  pointed  to  the  community  of  sea  or  of  rivers  ;  and 
also  what  did  history  show  to  have  been  the  actual  23ractice  of  mankind, 
and  wliether  it  pointed  in  any  definite  way  to  a  general  sense  of  mankind 
on  the  subject.  Wo  do  not  know  exactly  what  was  in  the  mind  of  a 
Roman  lawyer  when  he  spoke  of  nature.  Nor  is  it  easy  for  us  to  form 
even  a  speculative  opinion  as  to  what  can  have  been  the  actual  condition 
of  the  sea  in  those  primitive  ages,  somehow  associated  with  the  conception 
of  nature.  The  slender  evidence  before  us  seems  to  suggest  that  the 
sea  at  first  was  common,  only  in  the  sense  of  being  universally  open  to 
depredation.     *     *     * 

Whatever  jurisdiction  may  have  been  a.sserted,  probably  did  not 
spring  from  anything  which  may  be  called  nature,  but  was  perhaps  a 
security  against  piracy.  At  all  events,  this  is  certain,  that  the  earliest 
development  of  maritime  law  seems  to  have  consisted  in  a  movement 
from  mare  liherum,  whatever  that  may  have  meant,  to  mare  clausum — 
from  navigation  in  waters  over  which  nobody  claimed  authority,  to 
waters  under  the  control  of  a  separate  sovereign.  The  closing  of  seas 
meant  delivery  from  violent  depredation  at  the  cost  or  by  the  exertion 
of  some  power  or  powers  stronger  than  the  rest.  No  doubt  sovereignty 
over  water  began  as  a  benefit  to  all  navigators,  and  it  ended  in  taking 
the  form  of  protection.^ 

^  Sir  Henrv  Maine  proceeds  as  follows  :  '* Mr.  W.  E.  Hall,  in  a  Aery  interesting 
chapter  of  his  volume  (Part  ii,  2)  has  shown  that  international  law  in  the  modern 
sense  of  the  words,  began  in  a  gen?i*al  system  of  marc  clans-nm.  The  Adriatic,  the 
Gulf  of  Genoa,  tlie  North  Sea,  and  the  Baltic  were  all  closed  and  were  imder  authority, 
and  England  claimed  to  liave  2>i'ecedence  and  to  exercise  jurisdiction  of  yarious  kinds 
from  the  North  Sea  and  the  parts  of  the  Atlantic  adjoining  Scotland  and  Ireland, 
southwards  to  the  Bay  of  Biscay.  In  all  these  waters  the  omission  to  lower  the  flag  to  a 
British  ship  would  have  been  followed  h\  a  cannon  shot.     Thenceforward  the  progress 
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When  commerce  became  more  extensive  and  better  able  to  protect 
itself,  the  modern  conception  of  the  freedom  of  the  sea,  first  formally 
set  forth  by  Grotius,  came  gradually  to  be  established.  But  the  con- 
trary doctrine  was  contended  for  by  the  great  judicial  authorities  in 
England.  The  views  of  Sir  Matthew  Hale  and  of  Selden  are  well 
known.  The  powerful  argument  of  the  latter  is  a  permanent  monu- 
ment of  the  contention  of  his  time  in  England.  The  opinion  of  Black- 
stone  was  to  the  same  effect.  As  late  as  1824  another  eminent  English 
writer,  Mr.  Chitty,  in  his  Commercial  Law,  maintained  the  right  of 
dominion  by  maritime  nations  over  neighboring  seas,  founded  upon 
the  necessities  of  their  feitaation.  The  surrender  by  England  and  other 
maritime  powers  of  their  control  over  the  seas,  so  long  maintained,  in 
deference  to  the  growing  sentiment  of  the  world  and  the  demands  of 
free  commerce,  was  slowly  and  reluctantly  given.  But  that  surrender 
was,  as  universally  understood,  for  the  purposes  of  just,  innocent,  and 
mutually  profitable  use  by  the  nations  whose  borders  touched  the  sea. 
It  was  not  thrown  open  again  to  general  lawlessness.  The  whole  argu- 
ment in  favor  of  the  freedom  of  the  sea  was  based  upon  the  ground 
that  its  free  use  by  mankind  was  inoffensive  and  harmless  and  con- 
ducive to  the  general  good;  and,  therefore,  ought  not  to  be  arbitrarily 
restricted.' 

Says  Mr.  Justice  Story  : 

Every  ship  sails  there  [in  the  open  sea]  with  the  unquestionable  right 
of  pursuing  her  own  lawful  business  without  interruption,  but  whatever 
may  be  that  business,  she  is  bound  to  pursue  it  in  such  a  manner  as  not 
to  violate  the  rights  of  others.  The  general  maxim  in  such  cases  is  sic 
utere  tuo  ut  alienum  non  Icedas.  (The  Marianna  Flora,  11  Wheaton's 
Repts.,  U.  S.  Sup.  Court,  p.  41.) 

of  maritime  jurisdiction  was  reversed — from  mare  clausum  to  mare  liherum ;  and  the 
sovereignty  allowed  by  international  law  over  a  portion  of  the  sea  is  in  fact  a  decayed  and 
contracted  remnant  of  the  authority  once  allowed  to  particular  states  over  a  great  part  of 
the  known  sea  and  ocean  "  (p.  77). 

1  Grotius  (Book  ir,  chap,  iii,  sec.  12,  p.  445)  remarks  :  "  It  is  certain  that  he  who  would 
take  possession  of  the  sea  by  occupation  could  not  prevent  a  peaceful  and  innocent 
navigation,  since  such  a  transit  can  not  be  interdicted  even  on  land,  though  ordinarily  it 
would  be  less  necessary  and  more  dangerous." 

And  Mr.  Twiss  (Int.  Law,  sees.  172,  185)  says  :  "  But  this  is  not  the  case  with  the  ©i^en 
sea,  upon  which  all  persons  may  navigate  without  the  least  prejudice  to  any  nation 
whatever,  and  without  exposing  any  nation  thereby  to  danger.  It  would  thus  seem 
that  there  is  no  natural  warrant  for  any  nation  to  seek  to  take  possession  of  the 
open  sea,  or  even  to  restrict  the  innocent  use  of  it  by  other  nations.  *  *  *  The 
right  of  fishing  in  the  open  sea  or  main  ocean  is  common  to  all  nations  on  the 
same  principle  which  sanctions  a  common  right  of  navigation,  viz,  that  he  who  fishes 
in  the  open  sea  does  no  injury  to  any  one,  and  the  products  of  the  sea  are,  in  this  respect, 
inexhaustible  and  sufficient  for  ally 
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Says  Chancellor  Kent  (1  Commentaries,  27)  : 

Every  vessel  in  time  of  peace  has  a  right  to  consult  its  own  safety  and 
convenience,  and  to  pursue  its  own  course  and  business  without  being 
disturbed,  wheji  it  does  not  violate  the  rights  of  others. 

The  freedom  of  the  high  seas  for  the  inoffensive  navigation  of  all  nations 
is  firmly  established.  (Amphlett,  J.,  Queen  v.  Kehn,  2  Law  Rep.  Exch. 
Div.,  p.  119.) 

Nor  was  the  right  of  self-defense  on  the  sea  ever  yielded  up  or  relin- 
quished by  any  nation.  On  the  contrary,  in  every  successive  instance 
in  the  progress  of  civilization  and  the  advance  of  commerce,  in  which 
restrictions  upon  the  freedom  of  the  sea  were  found  necessary  to  the 
protection  of  any  material  interest  or  right,  general  or  special,  such 
restrictions  were  at  once  asserted,  were  recognized  by  general  assent,  and 
became  incorporated  into  the  growth  of  that  system  of  rules  and  usages 
known  as  international  law.  Some  of  them  will  be  more  particularly 
adverted  to  hereafter.  The  safety  of  states  and  the  protection  of  their 
commercial  interests  were  not  sacrificed  to  the  idea  of  the  freedom  of  the 
sea.  That  freedom  was  conceded  for  the  purposes  of  such  protection,  and 
as  affording  its  best  security. 

There  are  no  arbitrary  restrictions  imposed  in  modern  times  upon  the 
freedom  of  the  sea.  Neither  are  there  any  arbitrary  rights  there.  There,  • 
as  elsewhere,  liberty  has  two  conditions  ;  submission  to  just  principles  of 
law,  and  due  regard  for  the  rights  of  others.  And  these  conditions  are 
enforced  by  the  injured  party,  because  they  can  be  enforced  in  no  other 
way.i 

^  "  Since,  then,  a  nation  is  obliged  to  preserve  itself,  it  has  a  right  to  everything  necessary 
for  its  preservation,  for  the  law  of  nature  gives  us  a  right  to  everything  without  which 
we  can  not  fulfill  our  obligations. 

"  A  nation  or  state  has  a  right  to  everything  that  can  help  to  ward  off  imminent  danger 
and  to  keep  at  a  distance  whatever  is  capable  of  causing  its  ruin,  and  that  from  the 
very  same  reasons  that  establish  its  right  to  things  necessary  to  its  preservation." 
(Yattel,  sees.  18,  19.) 

"  The  right  of  self-defense  is,  accordingly,  a  primary  right  of  nations,  and  it  may 
be  exercised,  either  by  way  of  resistance  to  an  immediate  assault  or  by  way  of  precaution 
against  threatened  aggression.  The  indefeasible  right  of  every  nation  to  provide  for 
its  own  defense  is  classed  by  Yattel  among  its  perfect  rights."  (Twiss,  Int.  I-aw, 
part  I,  sec.  12.) 

"  The  right  of  self-preservation  is  the  first  law  of  nations,  as  it  is  of  individuals." 
#  #  *  "For  international  law  considers  the  right  of  self-preservation  as  prior 
and  paramount  to  that  of  territorial  inviolability."  (Phillimore,  Int.  Law,  chap.  10, 
sees.  Ill,  114.) 

"  In  the  last  resort  almost  the  whole  of  the  duties  of  states  are  subordinated  to 
the  right  of  self-protection.  Where  law  affords  inadequate  protection  to  the  indi- 
vidual, he  must  be  permitted,  if  his  existence  is  in  question,  to  protect  himself  by 
whatever  means  may  be  necessary.  *  *  *  There  are,  however,  circumstances 
falling  short  of   occasions  upon  which  existence  is  immediately  in  question,  in  which, 
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The  rio'ht  of  self-defense  by  a  nation  upon  the  sea,  and  the  right  of 
municipal  jurisdiction  over  a  limited  part  of  the  sea  adjacent  to  the  coast, 
are  not  to  be  confounded,  for  the  two  are  totally  distinct.  The  littoral 
jurisdiction,  indeed,  is  cmly  a  branch  of  the  general  right  of  self-defense, 
accorded  by  usage  and  common  consent  :  first,  because  it  is  always 
necessary  for  self-protection,  and  next,  because  it  is  usually  sufficient  for  it. 
Upon  no  other  ground  was  it  ever  attempted  to  be  sustained.  That 
jurisdiction  must  be  limited  by  an  ascertained  or  ascertainable  line,  is  its 
necessary  condition.  That  the  right  of  self-defense  is  subject  to  no 
territorial  line,  is  equally  plair.  All  rights  of  self-defense  are  the  result  of 
necessity.  They  are  co- extensive  with  the  necessity  that  gives  rise  to 
them,  and  can  be  restricted  by  no  other  boundary.  As  remarked  by 
Chief  Justice  Marshall,  "  All  that  is  necessary  to  this  object  is  lawful, 
all  that  transcends  it  is  unlawful." 

Precisely  what  is  the  limit  of  jurisdiction  upon  the  littoral  sea,  and 
pi'ecisely  what  are  the  nature  and  extent  of  the  jurisdiction  that  can  be 
asserted  within  it,  whether  it  is  absolute  or  qualified,  territorial  or  extra- 
territorial, are  questions  that  have  been  the  subject  of  grave  difference 
of  opinion  among  jurists.  Nor  have  they  ever  been  entirely  settled. 
They  will  be  found  to  be  discussed  with  a  fullness  of  learning,  a  depth  of 
research,  and  a  masterly  power  of  reasoning,  to  which  nothing  can 
be  added,  in  the  opinions  of  the  English  judges  in  the  important  and 
leading  case  of  The  Queen  v.  Kehn  (2  Law  Rep.  Exch.  Div.,  1876-77, 
pp.  63  to  239).  These  learned  and  eminent  judges  were  not  fortunate 
enough  to  agree  upon  all  the  questions  involved,  and  every  view  that  can 
be  taken  of  them,  and  every  consideration  that  is  pertinent,  are  ex- 
haustively presented  in  their  opinions. 

Upon  these  vexed  questions  it  is  not  at  all  necessary  to  enter  in  the 
present  case,  for  they  have  little  to   do   with  it.     Whether  the    conclu- 

through  a  sort  of  extension  of  the  idea  of  self-preservation  to  include  self-protection 
against  serious  hurts,  states  are  allowed  to  disregard  certain  of  the  ordinary  rules 
of  law,  in  the  same  manner  as  if  their  existence  were  involved."  (Hall,  Int.  Law, 
chap.  7,  sec.  83.) 

"  If  a  nation  is  obliged  to  preserve  itself,  it  is  no  less  obliged  carefully  to  preserve 
all  its  members.  The  nation  owes  this  to  itself,  since  the  loss  even  of  one  of  its 
members  weakens  it  and  is  injurious  to  its  preservation.  It  owes  this  also  to  the 
members  in  particular,  in  consequence  of  the  very  act  of  association ;  for  those  who 
compose  a  nation  are  miited  for  their  defense  and  common  advantage,  and  none  can 
justly  be  deprived  of  this  imion  and  of  the  advantages  he  expects  to  derive  from  it, 
while  he,  on  his  side,  fulfills  the  conditions.  The  body  of  a  nation  can  not,  then, 
abandon  a  province,  a  town,  or  even  a  single  individual  who  is  a  part  of  it,  unless 
compelled  to  it  by  necessity,  or  indispensably  obliged  to  it  by  the  strongest  reasons 
founded  on  the  public  safety."    '(Vattel,  sec.  17.) 
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sions    of  one    or    the    other    of    these    conflicting  opinions  are  to  be  ac- 
cepted, is  immaterial  here.     All    authorities   agree    that  the    sole  reason 
upon  which  a  certain  right  of   jurisdiction  upon  the    sea,  and  within  a 
limit  that    is    variously    stated,  has  been  conceded  to    maritime  nations, 
is  found    in    the    necessities    of   self-defense.     This  part  of  the  domiciion 
over  the  sea,  whether  it  be  greater  or  less,  has  never  been  surrendered. 
It  is  a  remnant  of  the  former  more  extended  dominion,  retained  for  the 
same    reason    for    which   that   was    asserted.     Lord  Chief    Justice  Cock- 
burn,  in    his    opinion  in  the  case  just  cited,  reviews  the  history  of  this 
subject,    quoting    the    language  of    every  previous  writer  of   repute,  and 
referring    to    every    judicial    decision    respecting    it  which  then    existed. 
He  points  out  very  clearly  the  different  views  that    have   prevailed  and 
which  then  prevailed  as  to  the  nature  of  the  jurisdiction,  and  as  to  the 
distance  over  which  it  could  be  extended.     This  limit  has  been  variously 
asserted  by  writers  of  distinction  and  authority,    at  two  days'   sail,  one 
hundred  miles,  sixty  miles,  the  horizon  line,  as  far  as   can  be  seen  from     . 
the  shore,  as  far  as  bottom  can  be  found  with  the  dead  line,  the  range 
of  a  cannon  shot,  two  leagues,  one  league,  or   so  far  as  the   Government 
might  think  necessary.^ 

On     the    other    point,    the    character   of    the    jurisdiction,    it   may   be 
assumed  that  by  the   controlling   opinion    or    the    present    time,    and   by 


^  The  lord  chief  justice  observes  :  "  From  the  review  of  these  authorities  we 
arrive  at  the  following  results :  There  can  be  no  doubt  that  the  suggestion  of  Byn- 
kershoek  that  the  sea  surrounding  the  coast  to  .the  extent  of  cannon  range  should  be 
treated  as  belonging  to  the  state  owning  the  coast,  has,  with  but  very  few  excep- 
tions, been  accepted  and  adopted  by  the  publicists  who  have  followed  him  during 
the  last  two  centuries.  But  it  is  equally  clear  in  the  practical  a])plication  of  the 
rule  in  the  resj^ect  of  the  particular  of  distance,  as  also  in  tlie  still  more  essential 
particular  of  the  character  of  sovereignty  and  dominion  to  be  exercised,  great  differences 
of  opinion  have  prevailed  and  still  continue  to  exist.  As  regards  distance,  Avhile 
the  majority  of  authors  have  adhered. to  the  three-mile  zone,  others,  like  M.  Ortolan 
and  Mr.  Halleck,  applying  with  greater  consistency  the  principle  on  Avhicli  the 
whole  doctrine  rests,  insist  on  extending  the  distance  to  the  modern  range  of  cannon 
— in  other  words,  doubling  it.  This  difference  of  opinion  may  be  of  little  practical 
importance  in  the  present  circumstances,  inasmuch  as  the  place  at  which  the  offense 
occurred  was  within  the  lesser  distance;  but  it  is  nevertheless  not  immaterial  as 
showing  how  unsettled  this  doctrine  still  is.  The  question  of  sovereignty,  on  the 
other  hand,  is  all  important,  and  here  we  have  every  shade  of  opinion.  *  *  * 
Looking  at  this  we  may  properly  ask  those  who  contend  for  the  application  of  the 
existing  law  to  the  littoral  sea,  independently  of  legislation,  to  tell  us  the  extent 
to  which  we  are  to  go  in  applying  it.  Are  we  to  limit  it  to  three  miles,  or  to  extend 
it  to  six?  Are  we  to  treat  the  whole  body  of  the  cx-iminal  law  as  applicable  to  it, 
or  only  so  much  as  relates  to  police  and  safety  ?  Or  are  we  to  limit  it,  as  one  of  these 
authors  proposes,  to  the  protection  of  fisheries  and  customs,  the  exacting  of  harbor  and 
like  dues,  and  the  protection  of  our  coasts  in  time  of  war?  Which  of  these  writers 
are  we  to  follow?  " 
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the  usage  of  nations,  it  is  not  regarded  as  so  far  absolute  that  a  nation 
may  exclude  altogether  from  within  the  range  of  cannon  shot  the  ships 
of  another  country,  innocently  navigating,  and  violating  no  reasonable 
regulation  of  the  municipal  law.  But  the  power  which  may  be  exerted 
within  that  limit  is  only  coextensive  with  the  just  requirements  of 
the  self  protection  for  which  it  exists,  although  undoubtedly  the  nation 
exercising  the  jurisdiction  must  be  allowed,  so  long  as  it  acts  in  good 
faith,  to  be  its  own  judge  as  to  the  regulations  proper  to  be  prescribed 
and  the  manner  of  their  enforcement.^ 

This  somewhat  indefinite  area  of  a  greater  or  less  jurisdiction  over 
the  marginal  sea,  which  has  thus  come  to  be  recognized  and  conceded, 
though  accorded  for  the  purposes  of  national  self-protection,  is  by  no 
means  its  boundary.  It  illustrates  the  right  of  which  it  is  an  example, 
but  does  not  exhaust  it.  It  is  but  one  application  of  the  principle  out* 
of  many.  The  necessity  which  gave  rise  to  it  justifies  likewise  the 
larger  power,  a,nd  further  means  of  defence,  which  may  from  time  to 
time  be  required.  No  nation,  in  whatever  statute  or  treaty  it  may 
have  assented  to  the  tiiree-miie  or  cannon-shot  limit  of  municipal  juris- 
diction, has  ever  agreed  to  surrender  its  right  of  self  defense  outside 
of  that  boundary,  or  to  substitute  for  that  right  the  contracted  and 
qualified  power  which  is  only  one  of  the  results  of  it,  and  which  must 

^  Says  Sir  Robert  Phillimore,  in  his  opinion  in  Queen  v.  Kehn :  "  The  sound  conclusions 
which  result  from  the  investigation  of  the  authorities  which  have  been  referred  to 
appear  to  me  to  be  these  :  The  consensus  of  civilized  independent  states  has  recognized 
a  maritime  extension  of  frontier  to  the  distance  of  three  miles  from  low  water  mark, 
because  such  a  frontier  or  belt  of  water  is  necessary  for  the  defence  and  security 
of  the  adjacent  state. 

"  It  is  for  the  attainment  of  these  particular  objects  that  a  dominion  has  been  granted 
over  these  portions  of  the  high  seas.  , 

"This  pro^Dosition  is  materially  different  from  the  proposition  contended  for,  vi^  : 
that  it  is  competent  to  a  state  to  exercise  within  these  waters  the  same  rights  of 
jurisdiction  and  property  which  appertain  to  it  in  respect  to  its  lands  and  its  porta. 
There  is  one  obvious  test  by  which  the  two  sovereignties  may  be  distinguished. 

"  According  to  modern  international  law  it  is  certainly  a  right  incident  to  each  state  to 
refuse  a  passage  to  foreigners  over  its  territory  by  land,  whether  in  time  of  peace  or  war. 
But  it  does  not  appear  to  have  the  same  right  with  respect  to  preventing  the  passage  of 
foreign  ships  over  this  portion  of  the  high  seas, 

"  In  the  former  case  there  is  no  jns  transitus ,-  in  the  latter  case  there  is. 

"  Tlie  reason  of  the  thing  is  that  the  defence  and  security  of  the  state  does  not  require 
or  warrant  the  exclusion  of  peaceable  foreign  vessels  from  passing  over  these  waters,  and 
the  custom  and  usage  of  nations  has  not  sanctioned  it." 

Lord  Cockburn,  in  Queen  v.  Kehn,  speaking  of  the  claim  that  a  nation  has  the  right  of 
excluding  foreign  shij)s  from  innocent  passage  within  the  three-mile  limit,  says  it  is  a 
"doctrine  too  monstrous  to  be  admitted."  And  again,  "No  nation  has  arrogated  to  itself 
the  right  of  excluding  foreign  vessels  from  the  use  of  the  external  littoral  waters  for  the 
purpose  of  navigation.'' 
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often  prove  inadequate  or  inapplicable.  On  the  contrary,  as  will  be 
seen  hereafter,  many  nations  have  been  compelled  to  assert,  and  have 
saccessfully  asserted,  much  wider  and  larger  powers  in  the  defence  of 
their  manifold  interests. 

It  is  under  the  operation  of  the  same  principle  on  which  jurisdiction 
is  awarded  to  nations  over  the  sea  within  the  3-mile  or  cannon-shot 
limit,  that  a  similar  jurisdiction  is  allowed  to  be  exercised  not  only 
over  navigable  rivers,  bays,  and  estuaries,  which  may  be  fairly  re- 
garded as  lying  within  territorial  boundaries,  but  over  those  larger 
portions  of  the  ocean  comprised  within  lines  drawn  between  distant 
promontories  or  headlands,  and  often  extending  much  more  than  three 
miles  from  the  nearest  coast.  Such  waters  were  formerly  known  in 
English  law  as  "the  King's  Chambers."  ^ 

Chancellor  Kent  remarks  on  this  subject  (1  Com.,  pp.  30,  31)  : 

Considering  the  great  extent  of  the  line  of  the  American  coasts,  we 
have  a  rig-ht  to  claim  for  fiscal  and  defensive  reofulations  a  liberal  ex- 
tension  of  maritime  jurisdiction ;  and  it  would  not  be  unreasonable,  as 
I  apprehend,  to  assume,  for  domestic  purposes  connected  with  our  safety 
and  welfare,  the  control  of  ,the  waters  on  our  coasts,  though  included 
within  lines  stretching  from  quite  distant  headlands,  '  as  for  instance, 
from  Cape  Ann  to  Cape  Cod,  and  from  Nantucket  to  Montauk  Point, 
and  from  that  point  to  the  capes  of  the  Delaware,  and  from  the  south  cape 
of  Florida  to  the  Mississippi. 

The  principle  on  which  this  exercise  of  maritime  jurisdiction  reposes  is 
only  that  of  self-defense.  As  Chancellor  Kent  further  observes  (1 
Com.,  p.  26)  : 

Navigable  rivers  which  flow  through  a  territory,  and  the  seacoast  adjoin- 
ing it";  *  *  *  belong  to  the  sovereign  of  the  adjoining  territory,  as 
being  necessary  to  the  safety  of  the  nation  and  to  the  undisturbed  use  of 
the  neighboring  shores. 

That  the  right  of  self-defense  is  not  limited  by  any  physical  boundary, 
but  may  be  exerted  wherever  and  whenever  necessity  requires  it,  upon  the 
high  sea  or  even  upon  foreign  territory,  is  not  only  the  inevitable  result  of 
the  application  of  just  principles,  but  is  established  by  the  highest  autho- 
I'ities  in  the  law  of  nations. 

^  Sir  Henry  Maine  says  (Lectures  on  International  Law,  p.  80)  :  "  Another  survival 
of  larger  pretensions  is  the  English  claim  to  exclusive  authority  over  what  were  called 
the  King's  Chambers.  These  are  portions  of  the  sea  cut  off  by  lines  drawn  from 
one  promontory  of  oiir  coast  to  another,  as  from  Lands  End  to  Milford  Haven.  The 
claim  has  been  followed  in  America,  and  a  jurisdiction  of  the  like  kind  is  asserted 
by  the  United  States  over  Delaware  Bay  and  otlier  estuaries  which  enter  into  portions 
of  their  territorv." 
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Vattel  says  upon  this  subject  (p.  128,  sec.  289)  : 

It  is  not  easy  to  determine  to  what  distance  the  nation  may  extend  its 
rights  over  the  sea  by  which  it  is  snrronnded.  *  *  *  Each  state  may 
on  this  head  make  what  regulation  it  pleases  so  far  as  respects  the  trans- 
actions of  the  citizens  with  each  other,  or  their  concerns  with  the  sov- 
ereign ;  but,  between  nation  and  nation,  all  that  can  reasonably  be  said 
is  that  in  general  the  dominion  of  the  state  over  the  neighboring  seas 
extends  as  far  as  her  safety  renders  it  necessary,  and  her  power  is  able  to 
assert  it. 

Chancellor  Kent  observes  (1  Com.,  p.  29)  : 

It  is  difficult  to  draw  any  precise  or  determinate  conclusion  amidst  the 
variety  of  opinions  as  to  the  distance  to  which  a  state  may  lawfully  extend 
its  exclusive  dominion  over  the  sea  adjoining  its  territories  and  beyond 
those  portions  of  the  sea  which  are  embraced  by  harbors,  gulfs,  bays,  and 
estuaries,  and  over  which  its  jurisdiction  unquestionably  extends.  All  that 
can  reasonably  be  asserted  is,  that  the  dominion  of  the  sovereign  of  the 
shore  over  the  contiguous  sea  extends  as  far  as  is  requisite  for  his  safety 
and  for  some  lawful  end. 

And  states  may  exercise  a  more  qualified  jurisdiction  over  the  seas  near 
their  coast  for  more  than  the  three  (or  five)  mile  limit  for  fiscal  and 
defensive  purposes.  Both  Great  Britain  and  the  United  States  have  pro- 
hibited the  transshipment  within  four  leagues  of  their  coast  of  fore'gn 
goods  without  payment  of  duties. '      (Kent  Com.  i,  p.  31.) 

Jn  the  case  of  Church  v.  Hubbart  (2  Cranch,  Rep.  287),  the  Supreme 
Court  of  the  United  States  unanimously  held  that  "  the  right  of  a 
nation  to  seize  vessels  attempting  an  illicit  trade  is  not  confined  to  their 
harbors  or  to  the  range  of  their  batteries."  It  appeared  in  that  case 
that  Portugal  had  prohibited  trade  with  its  colonies     by  foreigners.     A 


^  Mr.  Twiss  says  (a'oI.  i,  pp.  241,  242,  Int.  Law)  :  "Further,  if  the  free  and  common 
use  of  a  thing  which  is  incapable  of  being  appropriated  were  likely  to  be  prejudicial  or 
dangerous  to  a  nation,  the  care  of  its  own  safety  would  authorize  it  to  reduce  that  thing 
under  its  exclusive  empire  if  possible,  in  order  to  restrict  the  use  of  it  on  the  part  of 
others,  by  such  precautions  as  prudence  might  dictate." 

Wildman,  on  the  same  point  says  (Int.  Law,  vol.  i,  p.  70)  :  "The  sea  within  gunshot  of 
the  shore  is  occupied  by  the  occupation  of  the  coast.  Beyond  this  limit  maritime  states 
have  claimed  a  right  of  visitation  and  inquiry  within  those  parts  of  the  ocean  adjoining  to 
their  shores,  Avhich  the  common  courtesy  of  nations  had  for  their  common  convenience 
allowed  to  be  considered  as  parts  of  their  dominions  for  various  domestic  purposes,  and 
]Darticularly  for  fiscal  and  defensive  regulations  more  immediately  affecting  their 
safety  and  welfare." 

Creasy  (Int.  Law,  sec.  245)  remarks:  "States  may  exercise  a  qualified  jurisdiction  over 
the  seas  near  their  coasts  for  more  than  the  three  (or  five)  miles  limit,  for  fiscal  and 
defensive  purposes,  that  is,  for  the  purpose  of  enforcement  of  their  revenue  laws,  and  in 
order  to  prevent  foreign  armed  vessels  from  hovering  on  their  coasts  in  a  menacing  and 
annoying  manner." 

And  Halleck  says  (Int.  Law,  chap.  6,  sec.  13)  the  three-mile  belt  is  the  subject  of 
territorial  jurisdiction.  "  Even  beyond  this  limit  states  may  exercise  a  qualified  jurisdiction 
for  fiscal  and  defensive  purposes." 


1 
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foreiofn  vessel  found  to  have  been  intendingf  such  trade  was  seized  on 
the  high  seas,  carried  into  a  Portuguese  port,  and  there  condemned. 
And  it  was  held  that  the  seizure  was  legal,  Chief  Justice  Marshall  deliver- 
ing the  opinion  of  the  court.  He  points  out  with  great  clearness  the 
difference  between  the  right  of  a  nation  to  exercise  jurisdiction,  and  its 
right  of  self-defense.^ 

Lord  Chief  Justice  Cockburn,  in  his.  opinion  in  the  case  of  Queen  v. 
Kehn,  supra,  cites  this  decision  with  approval,  and  quotes  from  the 
opinion.     He  says  (2  Law  Rep.,  214)  : 

Hitherto  legislation,  so  far  as  relates  to  foreigners  in  foreign  ships 
in  this  part  of  the  sea,  has  been  confined  to  the  maintenance  of  neutral 
rights  and  obligations,  the  prevention  of  breaches  of  the  revenue  and 
fishery  laws,  and,  under  particular  circumstances,  to  cases  of  collision. 
In  the  two  first,  the  legislation  is  altogether  irrespective  of  the  three- 
mile  distance,  being  founded  on  a  totally  different  principle,  viz,  the 
right  of  the  state  to  take  all  necessary  measures  for  the  protection  of 
its  territory  and  rights,  and  the  prevention  of  any  breach  of  its  revenue 
laws.  This  principle  was  well  explained  by  Marshall,  C.  J.,  in  the  case  of 
Church  V.  Hubbart.'^ 

The  opinion  of  Chief  Justice  Marshall  and  the  language  of  Lord 
Cockburn,  above  cited,  very  clearly  illustrate  the  distinction  between 
a  municipal  statute  and  a  defensive  regulation.  The  one  emanates  from 
the  legislative  power,  and  has  effect  only  within  the  territorial  jurisdic- 
tion in  which  it  is  enacted,  and  upon  those  subject  to  that  jurisdic- 
tion elsewhere.  The  other  is  the  exertion  of  executive  authority  when 
necessary  for  the  protection  of  the  national  interest,  and  may  take  place 
wherever  that  necessity  exists.  Statutes  intended  for  such  protection 
may,  therefore,  have  effect  as  statutes  within  the  jurisdiction,  and  as 
defensive  regulations  without  it,  if  the  Government  choose  so  to  enforce 
them,  provided  only  that  such  enforcement  is  necessary  for  just  defense, 
and  that  the  regulations  are  reasonable  for  that  purpose.  (Infra, 
pp.  169-171.) 

Such  was  the  view  of  the  United  States  Supreme  Court  in  the  Say- 
ward  Case,  in  respect  to  the  operation  of  the  acts  of  Congress  before 
referred  to,  for  the  protection  of  the  seal  in  Bering  Sea.     In   that   case 

'  For  full  quotations  from  this  oj)inion,  see  Appendix  to  this  argument,  infra,  p.  181. 

^  After  quoting  at  large  from  Chief  Justice  Marshall's  opinion.  Lord  Cockburn  proceeds 
to  say  :  "  To  this  class  of  enactments  belong  the  acts  imposing  penalties  for  the  violation  of 
neutrality  and  the  so-called  'hovering  acts'  and  acts  relating  to  the  customs.  Thus,  the 
foreign  enlistment  act  (33  and  34  Vic.  C.  90)  which  imposes  penalties  for  various  acts  done 
in  violation  of  neutral  obligations,  some  of  "which  are  applicable  to  foreigners  as  well  as  to 
British  subjects,  is  extended  in  S.  2  to  all  the  dominions  of  Her  Majesty,  '  including 
the  adjacent  territorial  waters.'  " 
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a  Canadian  vessel  had  been  captured  on  the  high  sea  bj  a  United 
States  cruiser,  and  condemned  by  decree  of  the  United  States  District 
court,  for  violation  of  the  regulations  prescribed  in  those  acts  ;  and  it  was 
claimed  by  the  owners  that  the  capture  was  unjustifiable,  as  being  an 
attempt  to  give  efPect  to  a  municipal  statute  outside  the  municipal  juris- 
diction. The  case  was  dismissed  because  it  was  not  properly  before  the 
court.  But  in  the  opinion  it  is  intimated  that  if  it  had  been  necessary  to 
decide  the  question  the  capture  would  have  been  regarded  as  an  executive 
act  in  defense  of  national  interests,  and  not  as  the  enforcement  of  a  statute 
beyond  the  limits  of  its  effect.  (Case  of  the  Sayward,  U.  S.  Sup.  Ct. 
Kept.,  Vol.  143.) 

As  such  defensive  regulations,  if  the  United  States  Government  thinks 
proper  so  to  enforce  them  beyond  the  territorial  line,  the  provisions  of  those 
acts  of  Congress  fulfill  the  conditions  of  being  both  necessary  and  reason- 
able. They  interfere  in  no  respect  with  the  freedom  of  the  sea,  except  for 
the  protection  of  the  seal.  And  for  the  purposes  of  that  protection  they 
are  not  only  such  as  the  Government  prescribes  as  against  its  own  subjects, 
but  are  clearly  shown  by  the  evidence  to  be  necessary  to  be  so  enforced,  in 
order  to  prevent  the  extermination  of  the  seals  and  its  consequences  to  the 
United  States. 

The  decision  in  Church  v.  Hubbart  is  cited  as  stating  the  law,  by 
Chancellor  Kent  (1  Com.,  31)  ;  and  also  by  Mr.  Wharton  (Dig.  Int.  Law, 
p.  113)  and  by  Wheaton  (Int.  Law,  6th  ed.,  p.  235).  It  was  followed 
in  the  same  court  by  the  case  of  Hudson  v.  Guestier  (6  Cranch  Rep., 
281),  in  which  it  was  held  that  the  jurisdiction  of  the  French  court  as 
to  seizures  is  not  confined  to  seizures  made  within  two  leagues  of  the 
coast.  And  that  a  seizure  beyond  the  limits  of  the  territorial  juris- 
diction for  breach  of  a  municipal  regulation  is  warranted  by  the  law  of 
nations. 

This  decision  overruled  a  previous  case  (Rose  v.  Himely,  4  Cranch 
Rep.,  287)  made,  though  upon  very  different  facts,  by  a  divided  court. 
The  dissenting  opinion  of  Johnson,  J.,  in  that  case,  which  by  the  subse- 
quent decision  became  the  law,  is  worthy  of  perusal.^ 

'Mr.  Dana,  who  published  an  edition  of  Wheaton,  with  notes  which 
so  far  as  they  were  his  own  did  not  add  to  its  value,  is  of  opinion  that 
in  the  decision  in  Church  v.  Hubbart,  Chief  Justice  Marshall  and  his 
eminent  associates  were  mistaken.  And  this  remark  of  his  is  cited 
in  the  British   Case.     Mr.   Dana  has   no   such  repute  as  makes    liim  an 


'  For  opinion  see  Appendix,  infra,  p.  182. 
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authority,    especia.llj   when   he   undertakes    to   overrule    the    greatest    of 
American  judges,  and  the  repeated  decisions  of  the  Supreme  Court  of  the 
United  States.     No  other  writer  or  judge,  so  far  as  we  are  aware,  has  ever 
shared  his  opinion.     And,  as  has  been  seen,  the  decision  of  Chief  Justice 
Marshall  has  received  the  approval  of  very  great  lawyers. 

In  the  comments  in  his  note  upon  these  cases,  Mr.  Dana  does  not 
correctly  state  them.  The  decision  in  Church  v.  Hubbart  was  upon 
the  unanimous  opinion  of  the  court,  and  has  never  been  questioned 
except  by  him.  Tiie  subsequent  case  of  Rose  v.  Himely  decided  that 
the  seizure  of  a  vessel  without  the  territorial  domain  of  the  sovereign 
under  cover  of  whose  authority  it  is  made  will  not  give  jurisdiction  to 
condemn  the  vessel,  if  it  is  never  brought  within  the  dominions  of 
that  sovereign,  It  would  seem  from  some  of  the  language  of  Chief 
Justice  Marshall  that  he  mmj  have  been  of  opinion  that  the  seizure 
itself  was  unwarranted,  irrespective  of  the  fact  that  the  vessel  never 
was  brought  in,  though  this  is  by  no  means  clear.  Judges  Livingston, 
Cushing,  and  Chase  concurred  in  the  decision,  on  the  sole  ground  that 
the  captured  ship  was  not  brought  into  a  port  of  the  country  to  which 
the  capturing  vessel  belonged ;  and  declined  to  express  an  opinion  as 
to  the  validity  of  the  seizure  upon  the  high  sea,  for  breach  of  a  municipal 
regulation,  provided  the  vessel  had  been  so  brought  in.  While 
Judge  Johnson  dissented  altogether,  holding  in  the  opinion  above 
referred  to,  that  the  seizure  was  valid,  although  never  brought  in. 
Mr.  Dana  mistakes  the  case  of  Rose  ?;.  Himely  in  saying  that  it  was 
there  decided  that  a  seizure  of  a  vessel  outside  of  the  territorial  jurisdiction 
is  unwarranted.  And  he  mistakes  the  case  of  Hudson  v.  Guestier, 
in  which  the  contrary  is  distinctly  held,  Chief  Justice  Marshall 
concurring. 

The  cases  of  the  Marianna  Flora  (11  Wheaton  Rep.  U.  S.  Sup.  Court), 
above  cited,  in  which  the  opinion  was  delivered  by  Mr.  Justice  Story,  and 
the  case  of  the  Schooner  Betsey  (Mason's  Rep.  354),  a  decision  of  Judge 
Story,  were  to  the  same  effect.^ 

^  In  the  recent  case  (1890)  of  Manchester  v.  Massachusetts  (139  U.  8.  Supreme 
Court  Eep.,  240),  the  law  on  this  subject  was  thus  stated  by  Mr.  Ohoate,  of  counsel : 
"  Without  these  limits  were  the  '  high  seas,'  the  common  property  of  all  nations.  Over 
these  England,  as  one  of  the  common  sovereigns  or  the  ocean,  had  certain  rights  of 
jurisdiction  and  dominion  derived  from  and  sanctioned  by  the  agreement  of  nations 
expressed  or  implied. 

"Such  jurisdiction  and  dominion  she  had  for  all  purposes  of  self-defense,  and  for  the 
regulation  of  coast  fisheries. 

"The  exercise  of  such  rights  over  adjacent   waters  would  not  necessarily  be  limited 
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The  Continental  publicists  are  in  full  concurrence  on  this  point  with 
English  and  American  authorities.^ 

In  respect  to  the  exercise  of  the  right  of  self-defense,  not  merely  upon 
the  high  seas  but  in  the  territory  or  territorial  waters  of  a  foreign  and 
friendly  state,  authority  is  equally  strong.  Says  Mr.  Wharton  (1  Dig.  of 
Int.  Law,  p.  50)  : 

Intrusion  on  the  territory  or  territorial  waters  of  a  foreign  state  is 
excusable  when  necessary  for  self-protection  in  matters  of  vital  importance, 
and  when  no  other  mode  of  relief  is  attainable. 

And  (pp.  221,  222)  : 

When  there  is  no  other  way  of  warding  off  a  perilous  attack  upon  a 
country,  the  sovereign  of  such  country  can  intervene  by  force  in  the 
territory  from  which  the  attack  is  threatened,  in  order  to  prevent  such 
attack. 

A  belligerent  may,  under  extreme  necessity,  enter  neutral  territory  and 
do  what  is  actually  necessary  for  protection. 

And  he  cites  the  case  of  Amelia  Island,  in  respect  to  which  he  says  : 

Amelia  Island,  at  the  mouth  of  St.  Mary's  River,  and  at  that  time  in 
Spanish  territory,  was  seized  in  1817  by  a  band  of  buccaneers  under 
the  direction  of  an  adventurer  named  McGregor,  whoj  in  the  name  of 
the  insurgent  colonies  of  Bnenos  Ayres  and  Venezuela,  preyed  indis- 
criminately on  the  commerce  of  Spain  and  of  the  United  States. 
The  Spanish  (xovernment  not  being  able  or  Avilling  to  drive  them  off, 
and  the  nuisance  being  one  which  required  immediate  action,  President 

to  a  3-mile  belt,  but,  would  undoubtedly  be  sanctioned  as  far  as  reasonably  neeessarv 
to  secure  the  practical  benefits  of  their  possession.  If  self-defense  or  regulation  of  fisheries 
should  reasonably  require  assumption  of  control  to  a  greater  distance  than  3  miles, 
it  would  undoubtedly  be  acquiesced  in  by  other  nations. 

"  The  marine  league  distance  has  acquired  prominence  merely  because  of  its  adoption  as 
a  boundary  in  certain  agreements  and  treaties,  and  from  its  frequent  mention  in  text- 
books, but  has  never  been  established  in  law  as  a  fixed  boundary. 

"  These  rights  belonged  to  England  as  a  member  of  the  family  of  nations,  and  did  not 
constitute  her  the  possessor  of  a  proprietary  title  in  any  part  of  the  high  seas  nor  add  any 
portion  of  these  waters  to  her  realm.  In  their  nature  they  were  rights  of  dominion  and 
sovereignty  rather  than  of  property." 

Mr.  Justice  Blatchford,  in  delivering  the  opinion  of  the  court,  says  :  "  We  think  it  must 
be  regarded  as  established  that,  as  between  nations,  the  minimum  limit  of  the  territorial 
jurisdiction  of  a  nation  over  tide- waters  is  a  marine  league  from  its  coast;  that 
bays  wholly  within  its  territory,  not  exceeding  two  marine  leagues  in  width  at  the  mouth, 
are  within  this  limit ;  and  that  included  in  this  territorial  jurisdiction  is  the  right  of 
control  over  fisheries,  whether  the  fish  be  migratory,  free-swimming  fish,  or  free-moving 
fish,  or  fish  attached  to  or  embedded  in  the  soil.  The  open  sea  within  this  limit  is,  of 
course,  subject  to  the  common  right  of  navigation,  and  all  governments,  for  the  purpose  of 
selfprotection  in  time  of  war  or  for  the  prevention  of  frauds  on  its  revenue,  exercise 
an  authority  beyond  this  limit." 

1  For  citations  from  Azuni,  Plocque,  La  Tour,  Calvo,  HefCter,  Bluntschli,  and  Carnazza- 
Amari,  see  Appendix,  infra,  pp.  183-180. 
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Monroe  called  his  Cabinet  together  in  October,  1817,  and  directed  that 
a  vessel  of  war  should  proceed  to  the  island  and  expel  the  marauders, 
destroying  their  works  and  vessels. 

In  the  case  of  the  Caroline,  in  the  year  1838,  during  the  Canadian 
rebellion,  a  British  armed  force  pursued  that  vessel  into  an  American 
port  on  Lake  Erie,  cut  her  out  and  destroyed  her  by  fire,  killing  one  or 
more  of  her  crew.  This  otherwise  gross  violation  of  the  territory  of  a 
friendly  nation  was  justified  by  the  British  Government  as  a  necessary 
measure  of  self-defense,  since  the  Caroline  had  been  engaged  in  carrying 
supplies  to  the  insurgents.  In  the  correspondence  that  .ensued 
between  the  two  governments,  the  British  right  to  intrude  as  they  did 
upon  American  territory  was  conceded  by  Mr.  Webster,  the  American 
Secretary  of  State,  provided  the  necessities  of  self-defense  required  it, 
and  the  only  question  made  was  whether  the  necessity  for  its  exercise 
actually  existed.  In  the  end,  that  point  seems  to  have  been  given  up,  and 
no  reparation  or  apology  was  ever  made.  Though  it  is  certainly  difficult 
to  see  how  any  greater  necessity  was  to  be  found  in  that  case  than  may 
always  be  said  to  exist  for  attacking  an  enemy's  ship,  the  case  presents  a 
very  strong  illustration  of  the  application  of  an  undoubted  principle.  A 
very  interesting  discussion  of  the  question  will  be  found  in  the 
correspondence.^ 

Phillimore  says  of  the  Caroline  case  (vol.  I,  p.  255,  sec.  ccxvi)  : 

« 

The  act  was  made  the  subject  of  complaint  on  the  ground  of  violation  of 
territory  by  the  American  Government,  and  vindicated  by  Great  Britain 
on  the  ground  of  self-preservation  ;  Avhich,  if  her  version  of  the  facts  were 
correct,  was  a  sufficient  answer  and  a  complete  vindication. 

Hall  (Int.  Law,  p.  267,  par.  34)  expresses  similar  views. 

In  1815,  under  orders  of  Mr.  Monroe,  measures  were  taken  for  the 
destruction  oE  a  fort  held  by  outlaws  of  all  kinds  on  the  Appalachicola 
River,  then  within  Spanish  territory,  from  which  parties  had  gone  forth  to 
pillage  within  the  United  States.  The  governor  of  Pensacola  had  been 
called  upon  to  repress  the  evil  and  punish  the  marauders,  but  he  refused  ; 
and  on  his  refusal  the  Spanish  territory  was  entered,  and  the  fort  attacked 
and  destroyed,  on  the  ground  of  necessity. 

A  similar  case  was  that  of  Grey  town.  It  was  a  port  on  the  Mosquito 
coast,  in  which  some  United  States  citizens  resided.  These  citizens, 
and  others  interested  with  them  in  business,  were  subjected  to  gross 
indignities  and  injuries   by  the  local   authorities,  who   were   British,   but 

^  For  correspondence  between  Mr.  Webster  and  Lord  .ishburton,  and  rcriarks  of 
Mr.  Calhoun  and  Lord  Campbell,  see  Appendix,  i)>fra,  p.  18G. 
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who  professed  to  act  from  the  authority  of  the  king  or  chief  of  the 
Mosquito  Islands.  The  parties  then  appealed  to  the  commander  of  the 
United  States  sloop  of  war  Cyane,  then  lying  near  the  port,  for  protection. 
To  punish  the  authorities  for  their  action  he  bombarded  the  town. 
For  this  act  he  was  denounced  by  the  British  residents,  who  claimed 
that  the  British  Government  had  a  protectorate  over  that  region. 
His  action  was  sustained  by  the  Government  of  the  United  States, 
the  ground  being  the  necessity  of  punishing  in  this  way  the  wrong 
to  citizens  of  the  United  States,  and  preventing  its  continuance. 
(1  Wharton's  Dig.,  p.  229.) 

When  the  sovereign  of  a  territory  permits  it  to  be  made  the  base  of 
hostilities  by  outlaws  and  savages  against  a  country  with  which  such 
sovereign  is  at  peace,  the  government  of  the  latter  country  is  entitled,  as  a 
matter  of  necessity,  to  pursue  the  assailants  wherever  they  may  be,  and  to 
take  such  measures  as  are  necessary  to  put  an  end  to  the'r  aggressions. 
(lb.,  p.  226.) 

An  incursion  into  the  territory  of  Mexico  for  the  purpose  of  dispersing 
a  band  of  Indian  marauders,  is,  if  necessary,  not  a  violation  of  the  law  of 
nations.     (75.,  p.  233.)^ 

In  all  these  cases  the  discussion  proceeded  upon  the  question  of  the 
existence  of  the  particular  necessity.  The  right  to  enter  upon  neutral 
territory,  if  necessity  really  required  it,  was  not  controverted  by  any  of  the 
governments  concerned. 

A  still  more  striking  illustration  of  the  exercise  of  the  national  right 
of  eelf-defense  upon  the  high  seas,  at  the  expense  of  innocent  commerce, 
and  to  the  entire  subordination  of  private  rights,  which,  except  for  the 
consequences  to  national  interests,  would  have  been  unquestionable,  is 
found  in  the  British  Orders  in  Council  in.  the  year  1809,  prohibiting 
neutral  commerce  of  every  kind  with  ports  which  the  Emperor  of 
France  had   declared   to  be  closed  against   British   trade.     The  effect   of 

^  "Temporaiy  invasion  of  the  territory  of  an  adjoining  country,  when  necessary 
to  prevent  and  check  crime,  '  rests  upon  principles  of  the  law  of  nations  entirely  distinct 
from  those  on  which  war  is  justified — upon  the  immutable  principles  of  self-defense — 
upon  the  principles  which  justify  decisive  measures  of  precautions  to  prevent  irreparable 
evil  to  our  own  or  to  a  neighboring  people.' "  (Mr.  Forsyth,  Sec.  of  State, 
1  Wharton,  p.  230.) 

"The  first  duty  of  a  government  is  to  protect  life  and  property.  This  is  a  jjaramount 
obligation.  For  this  governments  are  instituted,  and  governments  neglecting  or 
failing  to  perform  it  become  worse  tlian  useless.  *  *  *  The  United  States 
Government  cannot  allow  marauding  bands  to  establish  themselves  upon  its  borders 
with  liberty  to  invade  and  plunder  United  States  territory  with  impunity,  and  then, 
when  pursued,  to  take  refuge  across  the  Rio  Grande  under  the  protection  of  the  plea 
of  the  integrity  of  the  soil  of  the  Mexican  Republic."  -(Mr.  Evarts,  Sec.  of  State,  1 
Wharton,  p.  232.) 
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these  orders  was  to  arrest  upon  tlie  sea  the  lawful  trade  of  neutrals,  not 
with  blockaded  ports,  nor  even  belligerent  ports  not  blockaded,  but  with 
neutral  ports.  Tet  the  validity  of  these  orders  upon  the  principles  of 
international  law,  severe  as  their  consequences  were,  was  affirmed  by  the 
great  judicial  authority  of  Lord  Stowell,  then  Sir  William  Scott,  in  several 
cases  of  capture  that  came  before  him  in  admiralty,  upon  the  ground  that 
they  were  necessary  measures  of  self-defense  to  which  all  private  rights 
must  give  way. 

In  the  case  of  the  Success  (1  Dodson  Rep.,  p.  133),  he  said : 

The  blockade  thus  imposed  is  certainly  of  a  new  and  extended  kind,  but 
has  arisen  necessarily  out  of  the  extraordinary  decrees  issued  by  the  ruler 
of  France  against  the  commerce  of  this  country,  and  subsists,  therefore,  in 
the  apprehension  of  the  court  at  least,  in  perfect  justice. 

In  the  case  of  the  Fox  (1  Edwards  Adm.  Rep.,  314),  he  remarked  in 
reference  to  the  same  orders  : 

When  the  state,  in  consequence  of  gross  outrages  upon  the  laws  of 
nations  committed  by  its  adversary,  was  compelled  by  a  necessity  which  it 
laments,  to  resort  to  measures  which  it  otherwise  condemns,  it  pledged 
itself  to  the  revocation  of  those  measures  as  soon  as  the  necessity 
ceases. 

Again,  speaking  of  those  retaliatory  measures  as  necessary  for  the  defense 
of  commerce,  he  says  in  another  case : 

In  that  character  they  have  been  justly,  in  my  apprehension,  deemed  re- 
concilable with  those  rules  of  natural  justice  by  which  the  international 
communication  of  independent  states  is  usually  governed.  {The  Snijje, 
Edw.  Adm.  Rep.,  382.) 

Lord  Stowell's  judgments  in  these  cases  have  never  been  criticised  or 
disapproved  by  any  court  of  justice,  nor  by  any  writer  of  repute  on  inter- 
national law.  The  necessity  relied  upon  might  perhaps  be  questioned,  but 
when  that  is  established,  it  is  not  to  be  doubted  that  it  becomes  the 
measure  of  the  right. 

Another  very  forcible  illustration  of  the  principle  contended  for,  is  to  be 
seen  in  the  exclusive  right  asserted  by  Great  Britain  to  the  fisheries  on  the 
Newfoundland  and  Nova  Scotia  coasts,  not  only  within  what  are  called  tlio 
territorial  seas,  but  as  far  from  the  coast  as  the  fisheries  extend.  Tho 
full  diplomatic  discussion  of  this  subject  will  be  found  in  the  ^^Docu- 
ments relating  to  the  transactions  at  the  negotiation  of  Ghent,  collected 
and  published  hij  John  Quincy  Adams,  one  of  the  Commissioners  of  the 
United  States.^'  The  occasion  was  the  negotiation  of  the  treaty  of  peace 
between  the  United  States  and  Great  Britain,  at  the  conclusion  of  the  war 
of  1812. 

[317]  L 
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One  material  question  very  mnch  discussed  and  considered,  was  the 
right  to  be  accorded  to  the  United  States  in  these  fisheries.  By  the  treaty 
of  1783  between  those  countries,  at  the  close  of  the  Revolutionary  War, 
certain  rights  in  them  had  been  conceded  by  Great  Britain  to  her  colonies, 
whose  independence  was  in  that  treaty  admitted.  When  the  treaty  of 
1815  was  made,  it  was  claimed  by  Great  Britain  that  the  treaty  of  1783 
had  been  abrogated  by  the  subsequent  wa,r,  and  that  the  right  of  the 
Americans  to  participate  in  the  fisheries,  granted  by  that  treaty,  had  by 
its  abrogation  been  lost.  The  relative  contentions  of  the  parties  will  be 
clearly  seen  by  perusal  of  Mr.  Adams's  exhaustive  resume  of  the  history 
and  merits  of  the  question,  and  from  the  citations  he  adduced.  (Pp.  106- 
109,  167-169,  184-185,  187-190.) 

It  was  contended  by  Great  Britain  and  conceded  by  the  United  States 
that  all  those  fisheries,  both  within  and  without  the  line  of  territorial 
jurisdiction,  were  previous  to  the  Revolutionary  War,  the  exclusive 
property  of  Great  Britain,  as  an  appurtenant  to  its  territory.  On  this 
point  there  was  no  dispute,  although  the  fisheries  in  question  extended  in  " 
the  open  sea  almost  five  degrees  of  latitude  from  the  coast,  and  along  the 
whole  northern  coast  of  New  England,  Nova  Scotia,  the  Gulf  of  St. 
Lawrence,  and  Labrador.^ 

Upon  this  vieAV,  entertained  by  both  nations  and  by  all  the  eminent 
diplomatists  and  statesmen  w4io  participated  in  making  or  discussing  these 
treaties,  the  contention  turned  upon  the  true  construction  of  the  grant  of 
fishing  rights  contained  in  the  treaty  of  1783.  It  was  claimed  by  the 
British  Government  that  this  was  a  pure  grant  of  rights  belonging 
exclusively  to  Great  Britain,  and  to  which  the  Americans  could  have 
no  claim,  except  so  far  as  they  were  conferred  by  treaty.  It  Avas 
contended  on  tlie  other  side,  that  the  Americans,  being  British  subjects 
up  to  the  time  of  the  Revolutionary  War,  entitled  and  accustomed  as 
such  to  share  in  these  fisheries,  the  acquisition  of  which  from  France 
had  been  largely  due  to  their  valour  and  exertions,  their  right  to  par- 
ticipate in  them  was  not  lost  by  the  Revolution,  nor  by  the  change  of 
government  wdiich  it  brought  about,  when  consummated  by  the  treaty 
of  1783.  And  that  the  provisions  of  that  treaty  on  the  subject  were  to 
be  construed,  not  as  a  grant  of  a  new  right,  but  as  a  recognition  of  the 
American  title  still  to  participate  in  a  property  that  before  the  war  was 
common  to  both  countries.  Which  side  of  this  contention  was  right 
it  is  quite  foreign  to  the  present  purpose  to  consider.      It  is  enough  to 

^  For  full  quotations  from  Mr.  Adams,  see  Appendix,  infra,  pp.  187-189. 
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perceive  that  it  never  occurred  to  the  United  States  Government  or  its 
eminent  representatives  to  claim,  far  less  to  the  British  Government  to 
concede,  nor  to  any  diplomatist  or  w^riter,  either  in  1783  or  1815,  to  con- 
ceive, that  these  fisheries,  extending  far  beyond  and  outside  of  any 
limit  of  territorial  jurisdiciion  over  the  sea  that  ever  was  asserted  there 
or  elsewhere,  were  the  general  property  of  mankind,  or  that  a  partici- 
pation in  them  was  a  part  of  the  liberty  of  the  open  sea.  If  that  propo- 
sition could  have  been  maintained,  the  right  of  the  Americans  would 
have  been  plain  and  clear.  No  treaty  stipulations  would  have  been 
necessary  at  the  end  of  either  war.  (See  also  Wharton's  Dig.  vol.  in, 
pp.  39-48.) 

It  will  be  perceived,  also,  that  in  the  case  of  these  fisheries  there  was 
no  pretense  that  an  exclusion  of  the  world  from  participating  in  them 
outside  the  line  of  the  littoral  sea  was  necessary  to  their  preservation,  or 
that  such  participation  would  tend  to  their  extinction  ;  though  unquestion- 
ably it  might  lead  to  a  diminution  of  the  profits  to  be  derived  from  them 
by  the  inhabitants  of  the  territory  to  which  they  appertained. 

If  the  countries  now  contending  were  right,  then  in  the  views  enter- 
tained by  both  governments  and  by  all  who  were  concerned  for  them, 
in  cabinets,  diplomacy,  Congress,  and  Parliament,  and  in  the  claims 
then  made,  conceded  and  acted  npon  ever  since,  the  precedent  thus 
established  must  be  decisive  between  them  in  the  present  case.  There 
can  not  be  one  international  law  for  the  Atlantic  and  another  for  the 
Pacific.  If  the  seals  may  be  treated,  like  the  fish,  as  only  /eros  naturce, 
and  not  property,  if  the  maintenance  of  the  herd  in  the  Pribilof 
Islands  is  only  a  fishery,  how  then  can  the  case  be  distinguished 
from  that  of  the  fisheries  of  Nova  Scotia  and  Newfoundland  ? 
Why  would  it  not  be,  nntil  conceded  away  by  treaty  or  thrown  open 
to  the  world  by  consent,  a  proprietary  right  belonging  to  the  territory 
to  w^hich  it  appertains,  and  which  the  G-overnment  has  a  right  to 
defend  ? 

But  the  case  of  the  seal  industry  is  far  stronger  than  that  of  the 
fisheries  in  favour  of  such  a  right.  The  great  facts  of  the  nature  of 
the  animals,  their  attachment  to  the  land,  without  which  they  could  not 
exist,  their  constant  animus  revertendi,  the  protection  there,  in  default 
of  which  they  would  perish,  and  the  absolute  necessity  of  excluding 
outside  interference  with  them,  in  order  to  prevent  their  extinction,  not 
only  greatly  strengthen  the  proprietary  title,  but  annex  to  it  the 
further  and  unquestionable  right  of  self-defense,  in  respect  to  those 
[317]  -i^-- 
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interests   on   shore    in   which    tlie    property   is     not    denied   nor  open    to 
dispute. 

The  jurisdiction  accorded  to  nations  over  the  littoral  seas  is  by  no 
means  the  only  instance  in  which  rales  of  international  law,  now  com- 
pletely established  and  universally  recognized,  and  under  which  the 
freedom  of  the  sea  has  been  largely  abridged,  have  arisen  out  of  the 
right  and  necessity  of  self-defense,  and  out  of  the  general  principle  that 
to  such  necessity  individual  rights  and  the  acquisition  of  private  emolu- 
ments upon  the  ocean  must  give  way. 

Some  of  these  rules  relate  to  the  interests  of  nations  when  engaged 
in  war,  and  others,  like  that  which  concedes  the  jurisdiction  over  territorial 
seas,  chiefly  to  the  interests  of  peace. 

The  right  of  self-defense,  as  affecting  nations,  is  no  greater  in  war 
than  in  peace.  Certain  necessities  are  sometimes  greater  in  one  state 
than  in  the  other.  But  in  both  the  measure  of  the  necessity  is  the 
measure  of  the  right,  and  the  justifiable  means  of  self-protection  are  such 
as  the  case  requires.  It  is  the  principle  that  controls  the  case,  not  the  case 
that  controls  the  principle.  The  state  of  war  only  exists  between  the 
belligerents,  and  is  only  material  between  them  and  neutrals,  so  far 
as  it  gives  rise  to  a  particular  necessity  on  the  part  of  a  belligerent, 
that  would  not  otherwise  arise. 

The  international  law  of  piracy  is  an  infringement  of  the  right  which 
even  a  criminal  has,  to  be  tried  in  the  jurisdiction  where  his  crime  was 
committed,  and  if  upon  the  high  sea,  in  the  jurisdiction  to  which  his 
vessel  belongs.  Such  is  the  rule  in  respect  to  every  other  crime  known 
to  the  law.  But  if  an  American  in  an  American  ship  commits  an  act 
of  piracy  on  the  high  seas  on  a  British  vessel,  he  may,  by  the  rules  of 
international  law,  be  captured  by  a  French  cruiser,  taken  into  a  French 
port,  and  there  tried  and  executed,  if  France  thinks  proper  to  extend 
the  jurisdiction  of  her  courts  to  such  a  case.  The  reason  of  this  well- 
settled  rule  is  not  found  in  the  character  of  the  crime,  which  is  but  rob- 
bery and  murder  at  worst,  hut  in  the  necessity  of  general  defense,  in 
which  all  sea-going  nations  have  a  like  interest  and  therefore  a  like 
right  to  intervene,  without  waiting  for  the  tardy  or  uncertain  action  of 
othei'o. 

The  slave  trade  is  an  offense  for  which  the  sea  is  not  free,  though  not 
yet  regarded  in  international  law  as  piracy,  because  there  are  still 
countries  where  slavery  is  legalized.  But  there  is  no  question  that  a 
nation  whose  laws  prohibit  slavery  may  capture  on  the  high  sea  any 
vessel  laden  with  .slaves  intended  to  be  landed  on  her  coast,  or  any  ves- 
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sel  sailing  for  the  purpose  of  prosecuting  the  slave  trade  on  her  shores. 
Nor  is  there  any  doubt  that  so  soon  as  the  abolition  of  slavery  becomes 
universal,  international  law  Avill  sanction  dealing  with  a  slaver  as  with  a 
pirate,  and  for  the  same  reason  of  general  self-defense. 

Nor  is  the  sea  free  to  any  vessel  whatever,  not  carrying  the  flag  of  some 
country,  and  shown  by  its  papers  to  be  entitled  to  carry  that  flag  ;  and  the 
armed  vessel  of  any  nation  may  capture  a  vessel  not  so  protected.  Sailing 
independently  of  any  particulai'  nationality  is  harmless  in  itself,  and  may 
be  consistent  with  entire  innocence  of  conduct.  But  if  allowed,  it  might 
offer  a  oonvenient  shelter  for  many  Avrongs,  and  it  is  therefore  prohibited 
by  the  law  of  nations. 

Innocent  trade  may  also  be  prohibited  by  any  nation  between  other 
nations  and  its  colonies,  for  reasons  of  policy.  Such  restrictions  have 
been  frequent,  and  their  propriety  has  never  been  questioned.  That  a 
vessel  engaged  in  such  prohibited  trade  may  be  captured  on  the  high  seas 
and  condemned,  is  shown  by  the  case  of  Chui'ch  v.  Hubbart,  and  other 
authorities  above  cited. 

These  are  instances  of  the  exercise  upon  the  sea  of  the  general  right 
of  self -protection,  for  the  common  benefit  of  nations,  irrespective  of  the 
particular  necessity  of  any  one  country.  In  most  cases,  restrictions 
imposed  upon  the  freedom  of  the  sea  arise  out  of  some  particular  national 
necessity. 

Thus  it  is  well  settled,  that  any  vessel  guilty  of  an  infraction  of  a 
revenue  or  other  law  within  the  territorial  waters  of  a  nation,  may  be 
pursued  and  captured  on  the  high  seas  ;  because,  otherwise,  such  laws, 
devised  for  the  protection  of  the  national  interests,  might  fail  of  being 
adequately  enforced. 

Upon  this  principle  also,  was  based  the  British  act  putting  restrictions 
upon  the  passage  of  a  vessel  on  'the  high  sea,  ai3proaching  Great  Britain 
from  a  port  where  infectious  disease  was  raging.  Quarantine  and  health 
regulations  are  usually  enforced  within  the  jurisdictional  limit,  and  so 
confined,  are  in  ordinary  cases  sufticient  for  their  purpose.  But  when  in  a 
particular  case  they  are  insufficient,  and  the  necessity  of  protecting  the 
country  from  incursion  of  dangerous  disease  requires  it,  no  right  of  freedom 
of  the  sea  stands  in  the  way  of  putting  proper  restrictions  on  the  approach 
of  vessels,  at  any  distance  from  the  shore  that  may  be  found  requisite. 
(6  Geo.  IV,  chap.  78.) 

The  very  grave,  and  often,  to  innocent  individuals,  ruinous  restraints 
upon  neutral  trade  for  the  interest  of  belligerents,  the  validity  of  which 
has  long  been  established  in  international  law,  afford  a  strong  example  of 
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the  application  of  the   same  principle.     If  a  port  is  blockaded,  no  neutral 
ship  can  enter  it  for  any  purpose  whatever,  even  for  the  continuance  of 
a   regular   and   legitimate   commerce   established  before   the    war   began. 
And  such  ship  is  not  only  prevented  from  entering  the  port,  on  pain  of 
capture  and  confiscation   of   vessel    and   cargo,  but   is  liable   to    be  cap- 
tured anywhere  upon  the  high   seas  and  condemned,  if  it  can  be  shown 
either   that  the  voyage  is  intended  for  a  breach  of  the  blockade,  or  that 
such   breach   has    actually   taken   place.     And,    though   such   is   not   the 
general  rule,  it  is  shown  by  the  decision  of  Lord   Stovvell,  before   cited, 
that  if  the  necessities  of  a  successful  prosecution  of  the  war  require  it, 
a  belligerent  may  even  interdict  neutral  commerce  with  ports  not  block- 
aded.    Admitted  by  that  great  judge   that   such   a   measure    is    unusual, 
harsh,  and  distressing,  and   not  to  be  resorted  to  without  necessity,  it  is 
nevertheless   held    to    be    justifiable    when   the    necessity    does   actually 
arise,  though  that  necessity  is  only  for  the  more  effectual  prosecution  of 
a  war. 

The  same  rule  applies  to  the  conveyance  by  a  neutral  to  a  belligerent 
port,  of  freight  which  is  contraband  of  war,  though  such  freight  may 
not  be  designed  to  be  in  aid  of  the  war,  but  may  be  only  the  continu- 
ance of  a  just  and  regular  commerce,  before  established.  And  a  vessel 
may  be  captured  anywhere  on  the  high  seas  if  found  to  be  engaged  in  that 
business. 

And  so  if  a  neutral  vessel  is  engaged  in  the   conveyance  of  belligerent 
dispatches  or  of  passengers  belonging  to  the  military  or  naval  service  of  a    " 
belligerent,  though  the  vessel  so  employed  may  be  a  regular  passenger  ship 
on  its  accustomed  route  as  a  common  carrier. 

Hostile  freight  on  a  neutral  ship  has  long  been  held  liable  to  capture. 
If  the  rule  that  the  flag  covers  the  cargo  may  now  be  said  to  be  established, 
it  is  of  comparatively  recent  origin. 

Upon  the  same  principle  has  been  maintained  the  right  of  visitation 
and  search,  as  against  every  private  vessel  on  the  high  seas,  by  the 
armed  ships  of  any  other  nationality-.  Though  this  vexatious  and 
injurious  claim  has  been  much  questioned,  it  is  firmly  established  in 
time  of  war,  at  least,  as  against  all  neutrals.  Says  Sir  William  Scott, 
in  the  case  of  Lc  Louis  (2  Dodson,  244) : 

This  right  (of  search),  incommodious  as  its  exercise  may  occasionally 
be,  *  *  *  has  been  fully  established  in  the  legal  practice  of  nations, 
having  for  its  foundation  the  necessities  of  self-defense.^ 


1  Says  Mr.  Twiss  (Eights  and  Duties  of  Nations  in  Time  of  War,  ed.  1863,  p.  176)  : 

"  The   right   of    visiting    and    searching   merchant   ships    on   the  high  seas,  observes 
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It  has  been  said  that  the  right  of  search  is  confined  to  a  time  of  war. 
That  assertion  proceeds  upon  the  ground  that  only  in  time  of  war  can 
the  necessity  for  it  arise.  No  one  has  ever  claimed  that  the  right 
should  be  denied  in  time  of  peace,  if  an  equal  necessity  for  it  exists. 
And  when  such  necessity  has  been  regarded  as  existing,  the  right  has 
been  asserted.  Prior  to  the  war  of  1812,  between  the  United  States 
and  Great  Britain,  the  latter  country  claimed  the  right  in  time  of  peace 
to  search  American  ships  on  the  high  seas  for  British  subjects  serving 
as  seamen.  Though  the  war  grew  out  of  this  claim,  it  was  not  relin-. 
quished  by  Great  Britain  when  a  treaty  of  peace  was  made.  It  has  been 
disused,  but  never  abandoned.  The  objection  to  it  on  the  part  of  the 
United  States  was  the  obvious  one  that  it  was  founded  upon  no  just 
necessity  or  propriety.  Had  it  been  a  measure  in  any  reasonable  sense 
necessary  to  self-defense  on  the  part  of  Great  Britain,  its  claim  would  have 
rested  on  a  very  different  foundation,  and  would  have  been  supported  by 
the  analogy  of  all  similar  cases.  The  right  of  search  is  exercised  without 
question  as  against  private  vessels  suspected  of  being  engaged  in  the 
slave  trade.  And  it  is  very  apparent,  that  as  the  increasing  exigencies  of 
international  intercourse  of  all  kinds  render  it  necessary,  the  principle 
that  allows  it  in  time  of  war  will  be  found  sufficient  to  allow  it  in  time  of 
peace.  The  x'ule,  as  has  been  seen,  grows  out  of  necessity  alone,  and  must 
therefore  extend  with  the  necessity. 

Lord  Aberdeen,  in  a  letter  of  20th  of  December,  1841,  to  Mr.  Everett, 
Amexncan  minister  (British  and  Foreign  State  Papers,  vol.  30,  p.  1177), 
claims  the  right  of  visitation  of  vessels  on  high  seas  in  time  of  peace, 
far  enough  at  least  to  ascertain  their  nationality.  And  in  his  dispatch 
to  Mr.  Fox,  says  : 

Lord  Stowell  in  the  well-known  case  of  the  Swedish  convoy,  whatever  be  the  ships, 
whatever  be  the  cargoes,  whatever  be  the  destinations,  is  an  incontestable  right  of  the 
lawfully  commissioned  ship  of  a  belligerent  nation ;  because,  till  they  are  visited  and 
searched,  it  does  not  appear  what  tlie  ships,  or  the  cargoes,  or  the  destinations  are ;  and 
it  is  for  the  purpose  of  ascertaining  these  points  tliat  the  necessity  of  this  right  of 
visitation  and  search  exists." 

Everv  vessel  "is  bound  to  submit  to  visitation  and  search,  Avhether  it  be  the  vessel 
of  a  friend  or  of  an  ally  or  even  of  a  subject ;  and  submission  may  be  compelled,  if 
necessary,  by  force  of  arras,  without  giving  claim  for  any  damage  incurred  thereby, 
if  the  vessel  ujjon  visitation  should  be  found  not  liable  to  be  detained.  *  *  * 
If  the  vessel  be  neutral,  a  belligerent  is  entitled  to  ascertain  whether  there  is  a  con- 
traband of  war  or  enemy's  dispatches  or  military  or  naval  officers  of  the  enemy  on 
board. 

"  If  the  master  of  a  neutral  vessel  resists  by  force  (the  right  of  search)  that  is  a  ground 
of  confiscation,  and  consequently  of  capture."  (Wildman's  Rights  of  Vesseb.  chap,  "it 
p.  6.) 
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That  it  (the  British  Government)  still  maintains,  and  would  exercise 
when  necessary  its  own  right  to  ascertain  the  genuineness  of  any  flag 
which  a  suspected  vessel  might  bear ;  that  if  in  the  exercise  of  this 
ri^ht,  either  from  involuntary  error  or  in  spite  of  every  precaution,  loss 
or  injury  should  be  sustained,  a  prompt  reparation  would  be  afforded : 
but  that  it  should  entertain  for  a  single  instant  the  notion  of  abandon- 
ing the  right  itself  would  be  quite  impossible.  (Webster's  Works,  vol.  6, 
p.  334.) 

Mr.  Webster  disputes  this  right,  but  has  to  admit  that  it  does  exist  when 
specially  necessary.     He  says  : 

That  there  is  no  right  to  visit  in  time  of  peace  except  in  the  execution 
of  revenue  laws  or  other  municipal  regulations,  in  which  cases  the  right 
is  usually  exercised  near  the  coast  or  within  the  marine  league,  or 
where  the  vessel  is  justly  suspected  of  violating  the  law  of  nations  by 
piratical  aggression;  but  wherever  exercised^  it  is  a  right  of  search. 
(Webster's  Works,  vol.  vi,  p.  336.) 

The  principle  that  thus  subordinates  private  right  to  national  necessity, 
is  well  stated  by  Mr.  Manning  (Int.  Law,  chap.  3,  p.  252)  : 

The  greatest  liberty  which  law  should  allow  in  civil  government,  is 
the  power  of  doing  everything  chat  does  not  injure  any  other  person, 
and  the  greatest  liberty  which  justice  among  nations  demands,  is  that 
every  state  may  do  anything  that  does  not  injure  another  state  with 
which  it  is  at  amity.  The  freedom  of  commerce  and  the  rights  of  war, 
both  undoubted  as  long  as  no  injustice  results  from  them,  become  ques- 
tionable as  soon  as  their  exercise  is  grievously  injurious  to  any  inde- 
pendent state,  but  the  great  difference  of  the  interest  concerned  makes 
the  trivial  nature  of  the  restriction  that  can  justly  be  placed  upon 
neutrals  appear  inconsiderable,  when  balanced  against  the  magnitude 
of  the  national  enterprises  which  unrestricted  neutral  trade  might  com- 
promise. That  some  interference  is  justifiable,  will  be  obvious  on  the  con- 
sideration that  if  a  neutral  had  the  power  of  unrestricted  commerce,  he 
might  carry  to  a  port  blockaded  and  on  the  point  of  surrendering,  pro- 
visions which  should  enable  it  to  hold  out  and  so  change  the  whole 
issue  of  a  war ;  and  thus  the  vital  interests  of  a  nation  might  be  sacrificed 
to  augment  the  riches  of  a  single  individual. 

Azuni  carries  the  principle  still  further,  and  holds  that  even  national 
rights  should  yield  to  the  rights  of  another  nation,  when  the  conse- 
quences to  the  latter  are  the  more  important.  He  remarks  (part  ii,  chap,  in, 
art.  2,  sec.  4,  p.  178)  : 

When  the  perfect  right  of  one  nation  clashes  with  the  perfect  right 
of  another,  reason,  justice,  and  humanity  require  that  in  such  case  the 
one  that  will  experience  the  least  damage  should  yield  to  the  other. 

And  Paley,  in  a  striking  passage,  applies  the  same  principle  even  to 
the  obligation  to  observe  treaties,  one  of  the  highest  obligations  known 
to  international  law.     (Moral  Philosophy,  book  6,  chap.  12.) 
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When  tlie  adherence  to  a  public  treaty  would  enslave  a  whole  people, 
would  block  up  seas,  rivers,  or  harbors,  depopulate  cities,  condemn  fertile 
regions  to  eternal  desolation,  cut  off  a  country  from  its  sources  of  provision 
or  deprive  it  of  those  commercial  advantages  to  which  its  climate,  pro- 
ductions, or  commercial  situation  naturally  entitle  it,  the  magnitude  of 
the  particular  evil  induces  us  to  call  in  question  the  obligation  of  the 
general  rule.  Moral  philosophy  furnishes  no  precise  solution  to  these 
doubts.  *  *  *  She  confesses  that  the  obligation  of  every  law  depends 
upon  its  ultimate  utility ;  that  this  utility  having  a  finite  and  determinate 
value,  situations  may  be  feigned  and  consequently  may  possibly  arise,  in 
which  the  general  tendency  is  outweighed  by  the  enormity  of  the  par- 
ticular mischief. 

In  all  these  cases  of  restrictions  upon  private  rights  oil  the  high  seas, 
familiar  and  well  settled,  the  principle  upon  which  they  rest  is  the  same, 
the  subordination  of  individual  interest  to  that  of  a  nation,  when  necessity 
requires  it.  Upon  no  other  ground  could  they  be  defended.  Grotius, 
speaking  of  neutral  trade  in  articles  not  usually  contraband  of  war,  but 
used  indiscriminately  in  war  and  peace,  such  as  money,  provisions,  &c., 
says  (book  III,  ch.  1,  sec.  5)  :  » 

For,  if  I  can  not  defend  myself  without  seizing  articles  of  this  nature 
which  are  being  sent  to  my  enemy,  necessity  gives  me  the  right  to  seize 
them,  as  we  have  already  explained  elsewhere,  under  the  obligation  of 
restoring  them  unless  there  be  some  other  reason  supervening  to  pre- 
vent me. 

Mr.  Wheaton,  commenting  upon  this  opinion  of  Grotius,  points  out 
that  it  is  placed  by  that  author  entirely  upon  the  ground  of  the  right 
of  self-defense,  under  the  necessities  of  a  particular  case  ;  that  Grotius 
does  not  claim  that  the  transportation  of  such  property  is  illegal  in 
itself,  or  exposes  the  vessel  carrying  it  to  capture ;  but  that  necessity 
nevertheless  justifies  in  the  case  in  which  it  actually  arises,  the  seizure 
of  the  vessel  as  a  measure  of  self-defense.  And  he  shows  by  further 
reference  that  it  was  the  opinion  of  Grotius  that  a  necessity  of  that  sort 
exempts  a  case  from  all  general  rules.     (Law  of  Nations,  p.  128.) 

Mr.  Manning  (p.  263)  thus  defines  the  rights  of  belligerents  as  against 
neutral  commerce  : 

"  It  consists  merely  in  preventing  vessels  from  interfering  with  the 
rights  of  belligerents,  and  seeking  their  own  emolument  at  the  direct 
expense  of  one  party  in  the  contest." 

And  Azuni  (part  2,  chap.  II,  art.  2,  sec.  14,  p.  91)  remarks  : 

"  The  truth  of  this  theory  (right  of  neutral  trade)  does  not,  however, 
deprive  belligerents  of  the  right  of  stopping  the  commerce  of  neutrals 
with  the  enemy,  when  they  deem  it  necessary  for  their  own  defense." 
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The  illustrations  thus  cited  are  cases  of  such  common  and  frequent 
occurrence,  that  the  rules  which  control  them  have  become  exactly 
formulated  by  courts  of  jastice,  as  well  as  by  writers  on  the  subject, 
and  have  passed  by  common  consent  and  usage  into  the  domain  of  set- 
tled international  law. 

But  many  instances  have  occurred  in  the  history  of  nations,  excep- 
tional in  their  character  and  not  provided  for  xmder  any  general  rule, 
where  a  similar  necessity  to  that  which  dictated  those  rules  has  required 
an  analogous  act  of  self-defense  by  a  nation  in  some  particular  case. 
And  such  protection  has  been  extended,  through  both  legislative  and 
executive  action,  by  the  governments  affected.  Some  of  these  instances 
may  be  usefully  referred  to,  since  they  are  in  complete  analogy  to  the 
present  case,  except  that,  both  in  respect  to  the  necessity  that  prompted 
them  and  the  importance  of  the  injury  sought  to  be  restrained,  they  all 
fall  far  short  of  the  exigency  here  under  consideration. 

In  the  valuable  pearl  fisheries  of  Ceylon,  the  British  authorities  have 
long  excluded  all  other  nations  from  participation  in  or  interference  witli 
thorn,  though  these  fisheries  extend  into  the  open  sea  for  a  distance 
varying  from  6  to  20  miles  from  the  shore. 

A  regulation  was  enacted  by  the  local  British  authorities,  of  March 
9,  1811,  authorizing  the  seizure  and  forfeiture  of  any  vessel  found  hovering 
on  the  pearl  banks  on  the  west  coast  of  Ceylon,  on  water  of  between 
4>  and  12  fathoms,  the  same  being  an  area  of  the  open  sea  extending 
90  miles  up  and  down  the  coast  and  of  variable  width,  but  distant  about 
20  marine  miles  from  the  coast  at  the  farthest  point.  This  regulation  is 
still  in  force.  (Regulations  No.  3,  of  1811,  for  the  protection  of  Her 
Majesty's  pearl  banks  of  Ceylon.) 

An  ordinance  issued  in  1842  prohibited  the  use  of  any  dredge  for 
fishing  within  the  limits  of  the  pearl  banks,  on  pain  of  forfeiture  and 
imprisonment. 

The  ordinance  of  November  30,  1843,  prohibited  the  possession  or 
use  of  nets,  dredges,  and  other  instruments  such  as  might  be  prejudicial 
to  the  Government  pearl  banks,  iviihin  12  miles  of  any  part  of  the 
shore  lying  between  two  designated  points.  The  penalties  annexed 
were  forfeiture  and  imprisonment.  Suspected  persons  might  be  searched. 
This  regulation  is  still  in  force,  (No.  18,  1843,  an  ordinance  to 
declare  illegal  the  possession  of  certain  nets  and  instruments  within 
certain  limits.) 

The   ordinance   of    November    18,    1890,    prohibited    all   persons   from 
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fishing  for  chanks,  beches-de-mer,  corals,  or  shells,  within  an  area  Ijino* 
inside  of  a  straight  line  drawn  up  and  down  the  coast,  the  ends  being  dis- 
tant 6  miles  from  shore,  and  the  most  remote  point  being  distant  over 
20  miles  from  shore.  Forfeiture,  fine,  and  imprisonment  were  the  penalties 
prescribed.  This  regulation  is  still  in  force.  (No.  18,  1890,  an  ordinance 
relating  to  chanks.)  (For  copies  of  these  acts,  see  Case  of  the  United 
States,  App.,  Yol.  i,  p.  461.) 

An  act  passed  in  1888  by  the  federal  council  of  Australia  extended  (with 
respect  to  British  vessels)  the  local  regulations  of  Queensland  on  the 
subject  of  the  pearl  fisheries  to  an  area  of  open  sea  off  the  coast  of  Australia, 
varying  in  width  from  12  to  250  marine  miles.  Fines,  seizures,  and  for- 
feitures were  the  penalties  prescribed.     (51  Vict,,  No.  1.) 

An  act  passed  in  1889  by  the  federal  council  of  Australia  extended  (with 
respect  to  British  vessels)  the  local  regulations  of  western  Australia  on  the 
subject  of  the  pearl  fisheries  to  an  area  of  open  sea  off  the  north Avestern 
coast  of  Australia  lying  within  a  parallelogram  of  which  the  northwestern 
corner  is  600  marine  miles  from  the  coast.  (52  Yict.,  4th  Feb.,  1889,  Case 
of  the  United  States,  App.,  Vol.  i,  p.  468.) 

Similar  restrictions  upon  the  pearl  fisheries  in  the  open  sea  have  been 
likewise  interposed  by  the  Government  of  Colombia. 

A  decree  by  the  governor  of  Panama  in  the  United  States  of  Colombia, 
in  1890,  prohibited  the  use  of  diving  machines  for  the  collection  of  pearls 
within  a  section  of  the  Gulf  of  Panama,  which  is  between  60  and  70  marine 
miles  in  width,  and  of  which  the  most  remote  point  is  30  marine  miles 
from  the  main  land.  (Gaceta  de  Panama,  February  6,  1890,  Case  of  the 
United  States,  App.,  Yol.  i,  p.  485.) 

Legislation  of  the  same  character  has  also  taken  place  in  France  and 
Italy  in  reference  to  coral  reefs  in  the  open  sea  and  outside  the  jurisdic- 
tional limits. 

The  French  law  of  1864  relating  to  the  coral  fisheries  of  Algeria  and 
Tunis  required  all  fishermen  to  take  out  licenses  to  fish  anywhere  on  the 
coral  banks,  which  extend  into  the  Mediterranean  7  miles  from  shore.  In 
addition  to  this  license  all  foreign  fishermen  were  required  to  take  out 
patents  from  the  Government,  for  which  a  considerable  sum  had  to  be  paid  ; 
and  by  the  recent  act  of  1888,  foreign  fishermen  are  precluded  entirely 
from  fishing  within  3  miles  from  shore,  apparently  leaving  the  former 
regulations  in  force  with  respect  to  such  portions  of  the  coral  banks  as  lie 
outside  of  those  limits.  (Journal  Officiel,  March  2,  1888),  (Case  of  the 
United  States,  App.,  Yol.  I,  p.  469.) 
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By  a  law  enacted  in  Italy  in  1877,  and  a  decree  issued  in  1892,  licenses 
are  required  of  all  vessels  operating  on  the  coral  banks  lying  oft'  the  coast  of 
Sardinia,  at  distances  which  vary  from  8  to  15  miles  from  land. 

Under  the  regulations  there  prescribed,  tlie  discoverer  of  a  new  coral  bed 
at  any  point  is  entitled  to  take  possession  of  it,  and  to  identify  his  dis- 
covery by  means  of  a  buoy  suitably  marked,  which  confers  upon 
him  the  privilege  of  working  the  bank  as  a  private  monopoly  for  two 
years. 

Off  the  southwestern  coast  of  Sicily  there  are  three  coral  reefs,  situated, 
respectively,  at  a  distance  of  14,  21,  and  32  miles  from  shore. 

The  Italian  law  of  1877  and  decree  of  1882  extend  to  these,  subject  to 
the  modifications  introduced  by  the  three  following  decrees.  (Official 
Pamphlets,  I^o.  3706,  series  2  of  March  4,  1877 ;  No.  1090,  series  3,  Novem- 
ber 13,  1882.) 

The  decree  of  1877  prohibited  all  fishing  on  the  nearest  of  the  three 
banks,  viz.,  that  situated  14  miles  from  shore,  and  provided  that  the 
other  two  shonld  be  divided  into  sections  which  should  be  fished  in 
rotation. 

The  decree  of  1888  prohibited  all  operations  on  all  three  banks  until 
further  notice,  in  order  that  the  coral,  which  was  then  almost  exhausted, 
might  be  given  time  to  renew  itself. 

The  decree  of  1892  provided  that  fishing  might  begin  again  under  the 
original  regulations  after  the  close  of  the  fishing  season  of  1893.  (Case  of 
the  United  States,  App.,  Vol.  I,  p.  470.) 

Oyster  beds  in  the  open  sea  have  been  made  the  subject  of  similar  legis- 
lation in  Great  Britain. 

A  section  of  the  British  "  Sea  Fisheries  Act,"  1868,  conferred  upon  the 
Crown  the  right  by  orders  in  council  to  restrict  and  regulate  dredging  for 
oysters  on  any  oyster  bed  within  twenty  miles  of  a  straight  line  drawn 
between  two  specified  points  on  the  coast  of  Ireland,  "  outside  of  the 
exclusive  fishery  limits  of  the  British  Isles."  The  act  extends  to  all  boats 
specified  in  the  order,  whether  British  or  foreign  (31  and  32  Vict.,  eh.  45, 
sec.  Q'?  ;  Case  of  the  United  States,  App.,  Vol.  I,  p.  457). 

The  same  as  to  herring  fisheries  :  "  The  Herring  Fishery  [Scotland)  Act^ 
1889,"  conferred  authority  upon  the  Fishery  Board  of  Scotland,  to  prohibit 
certain  modes  of  fishing  known  as  beam  trawling  and  other  trawling,  within 
an  area  of  the  open  sea  on  the  northeastern  coast  of  Scotland  over  2,000 
square  miles  in  extent,  of  which  the  most  remote  point  is  about  30  marine 
miles  from  land  (52  and  53  Vict.,  ch.  23,  sees.  6,  7;  Case  of  the  United 
States,  App.,  Vol.  I,  p.  458). 
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The  taking  of  seal,  in  whatever  country  thej  have  been  found,  has 
been  in  an  especial  manner  the  subject  of  legislative  and  governmental 
regulation  and  restriction  in  the  open  sea.  And  in  such  actions  Great 
Britain  and  Canada  have  been  conspicuous. 

By  an  act  of  the  British  Parliament  passed  in  1863,  the  colony  of  New 
Zealand  was  made  coextensive  with  the  area  of  land  and  sea  bounded  by 
the  following  parallels  of  latitude  and  longitude,  viz.,  33°  S.,  53°  S. ; 
162°  E.,  175°  W.  The  southeastern  corner  of  this  parallelogram  is  situated 
in  the  Pacific  Ocean  over  700  miles  from  the  coast  of  New  Zealand  (26 
and  27  Yict.,  ch.  23,  sec.  2). 

In  1878  the  legislature  of  New  Zealand  passed  an  act  to  protect  the  seal 
fisheries  of  the  colony,  which  provides : 

(1)  For  the  establishment  of  an  annual  close  season  for  seals,  to  last 
from  October  1  to  June  1. 

(2)  That  the  governor  of  New  Zealand  might,  by  orders  in  council^ 
extend  or  vary  this  close  season  as  to  the  whole  colony  or  any  part  thereof, 
for  three  years  or  less,  and  before  the  expiration  of  such  assigned  period 
extend  the  clo&e  season  for  another  three  years.  (See  Fish  Protection  Act, 
1878,  42  Yict.,  No.  43.) 

Under  the  authority  of  this  statute,  a  continuous  close  season  was 
enforced  by  successive  orders  in  council,  from  November  1,  1881,  until 
December  31,  1889.  These  extreme  measures  were  deemed  necesssaiy  in 
order  to  prevent  the  complete  extermination  of  the  seals  at  an  early  date. 
(See  Reports  of  Department  of  Marine  of  New  Zealand  for  the  years  1882, 
1885,  1886-'87,  1887-88,  1889-'90.  Also  the  Report  of  the  U.  S.  Fish 
Commission.) 

Another  act,  passed  in  1884,  conferred  additional  authorit}'  upon  the 
governor  in  council  to  make  such  special,  limited,  and  temporary  regula- 
tions concerning  close  seasons  "  as  may  be  suitable  for  the  whole  or  any  part 
or  'parts  of  this  colony,"  etc.  All  seals  or  other  fish  taken  in  violation  of 
guch  orders  were  to  be  forfeited  with  the  implements  used  in  taking  them. 
(The  Fisheries  Conservative  Act,  1884,  47  Vict.,  No.  48.) 

A  third  act,  even  more  stringent  in  its  terms,  was  passed  in  1887,  which 
provided  : 

(1)  That  the  mere  possession  of  a  seal  by  any  person  during  a  close 
season  should  be  proof,  in  the  absence  of  satisfactory  evidence  to  the 
contrary,  that  it  had  been  illegally  taken. 

(2)  That  all  vessels  taking  or  containing  seals  at  such  times  should  be 
forfeited  to  the  Crow 
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(8)  That  the  commander  of  any  public  vessel  might  seize,  search,  and 
take  any  vessel  so  offending  anywhere  "  within  the  jurisdiction  of  the 
government  of  the  colony  of  New  Zealand." 

In  other  words,  authority  was  conferred  by  these  acts  to  seize  vessels  for 
illegally  taking  seals  over  an  area  of  the  open  sea  extending  at  the  furthest 
point  700  miles  from  the  coast;  and  the  government  of  New  Zealand  has 
since  kept  a  cruiser  actively  employed  in  enforcing  these  regulations. 
(The  Fisheries  Conservative  Act,  1887,  51  Vict.,  JSTo.  27  ;  Rep.  of  U.  S. 
Fish  Com. ;  Case  of  the  United  States,  App.,  Vol.  i,  p.  440.) 

An  ordinance  of  the  Falkland  Islands,  passed  in  1881,  established  a  close 
season  for  the  islands  and  the  surrounding  waters,  from  October  to  April 
in  each  year.  Two  of  the  islands  lie  28  miles  apart,  and  this  regulation  is 
enforced  in  the  open  sea  lying  between  them.  (Rep.  of  U.  S.  Fish  Com. ; 
afiBdavit  of  Capt.  Buddington;  Case  of  the  United  States,  App.,  Vol.  I, 
p.  435.) 

The  Newfoundland  Seal  Fishery  Act,  1892,  passed  in  April  of  that  year 
by  the  legislature  of  that  country,  provides  : 

(1)  That  no  seals  shall  be  killed  in  the  seal-fishing  grounds  lying  ofp  the 
island  at  any  period  of  the  year,  except  between  March  14  and  April  20, 
inclusive,  and  that  no  seal  so  caught  shall  be  brought  within  the  limits'  of 
the  colony,  under  a  penalty  of  $4,000  in  either  instance. 

(2)  That  no  steamer  shall  leave  any  port  of  the  colony  for  the  seal 
fisheries  before  six  o'clock  a.m.  on  March  12,  under  a  penalty  of  $5,000. 

(3)  That  no  steamer  shall  proceed  to  the  seal  fisheries  a  second  time  in 
any  one  year  unless  obliged  to  return  to  port  by  accident. 

This  act  extends  and  enlarges  the  scope  of  a  previous  act,  dated 
February  22,  1879,  which  contained  similar  provisions,  but  with  smaller 
penalties,  and  also  the  provision  which  is  still  in  force,  that  no  seal  shall  be 
caught  of  less  weight  than  28  pounds.  (55  Vict.,  Case  of  the  United 
States,  App.,  Vol.  I,  p.  442.) 

The  seal  fisheries  of  Greenland  were  the  subject  of  concurrent  legislation 
in  1875,  L876,  and  1877  by  England,  Norway,  Sweden,  Denmark,  and 
Netherlands,  which  prohibits  all  fishing  for  seals  by  the  inhabitants  of 
those  countries  before  April  3  in  any  year,  within  an  area  of  the  open  sea 
bounded  by  the  following  parallels  of  latitude  and  longitude,  viz.,  67°  N"., 
75°  N.,  5°  E.,  17^  W.  (British  and  Foreign  State  Papers,  vol.  lxx, 
pp.367,  368,  513  ;  vol.  lxxiit,  pp.  282,  283,  708.  "The  Seal  Fishery  Act, 
1875,"  38  Vict.,  cap.  18.) 

Under  the  law  of    Uruguay  the    killing    of    seals  on   the  Lobos  and 
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other  islands  "in  that  part  of  the  ocean  adjacent  to  the  departments 
of  Maldonado  and  Kocha "  is  secured  to  contractors,  who  pay  to  the 
Government  a  license  fee  and  duty.  (Acts  of  July  23,  1857,  and  June 
28,  1858,  Caraira,  vol.  i,  pp.  440  and  448,  Digest  of  Laws.  Appendix 
to  the  Case  of  the  United  States,  Vol.  I,  p.  448.) 

By  the  law  of  Russia,  the  whole  business  of  the  pursuit  of  seals  in 
the  White  Sea  and  Caspian  Sea,  both  as  to  time  and  manner,  is  regu- 
lated, and  all  killing  of  the  seals  except  in  pursuance  of  such  regula- 
tions is  prohibited.  (Code  of  Russian  Laws  Covering  Rural  Industries, 
vol.  XII,  part  11.  Appendix  to  the  Case  of  the  United  States,  Vol.  T, 
p.  445.) 

The  firm  and  resolute  recent  action  of  the  Russian  Government  in 
prohibiting  in  the  'open  sea,  near  the  Commander  Islands,  the  same 
depredations  upon  the  seal  herd  that  are  complained  of  by  the  United 
States  in  the  present  case,  and  in  capturing  the  Canadian  vessels  en- 
gaged in  it,  is  well  known  and  will  be  universally  approved.  That 
Great  Britain,  strong  and  fearless  to  defend  her  rights  in  every  quarter 
of  the  globe,  will  send  a  fleet  into  those  waters  to  mount  guard  over 
the  extermination  of  the  Russian  seals  by  the  sla':ighter  of  pregnant 
and  nursing  females,  is  not  to  be  reasonably  expected.  The  world  will 
see  no  war  between  Great  Britain  and  Russia  on  that  score. 

The  "hovering  acts"  of  the  British  Parliament  and  of  the  American 
Congress  have  already  been  mentioned.  These  hovering  acts  were  enacted 
in  England  in  1736  and  in  the  United  States  in  1799,  and  prohibited 
the  transhipment  of  goods  at  sea  within  4  leagues  or  12  miles  of  the 
coast.     Fine  and  forfeiture  were  the  prescribed  penalties. 

The  English  act  prohibited  any  foreign  vessel  having  on  board  tea  or 
spirits  from  "  hovering  "  within  2  leagues  or  6  miles  of  the  coast. 

The  American  act  authorized  the  officers  of  revenue  cutters  to  board, 
search,  examine,  and  remain  on  board  of  all  incoming  vessels,  domestic 
or  foreign,  when  within  4  leagues  or  12  miles  of  the  coast.  (9  Geo.  11, 
ch.  35;  U.  S.  Rev.  Stat.,  sees.  2760,  2867,  2868;  Case  of  the  United 
States,  App.,  Vol.  I,  p.  493.) 

The  French  legislation,  which  is  in  effect  similar  to  the  English  and 
American  hovering  acts,  has  also  been  before  alluded  to.^ 

The  British  act  in  reference  to  vessels  clearing  from  infected  ports 
has  also  been  referred  to,  which  required  all  vessels  coming  from  plague- 

^  For  the  substance  of  tlieoe  acts,  as  stated  by  M.  Cresp,  see  Appendix,  infra, 
page  189. 
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stricken  places  to  make  signals   on  meeting  other  ships,  4  leagues    from 
coast.     (26  Geo.  II,  Ch.  — .) 

Another  act  establishes  2  leagues  from  the  coast  as  the  distance 
within  which  ships  are  amenable  to  the  British  quarantine  regulations. 
(6  Geo.  IV,  ch.  78.) 

Another  act  of  the  British  Parliament  affords  a  conspicuous  instance 
of  a  control  exercised  over  the  high  sea,  for  a  long  distance  outside  the 
utmost  boundary  o".  a  littoral  sea,  as  a  means  of  a  defense  against  a 
special  danger  then  thought  to  exist.  It  was  passed  and  enforced  for 
the  purpose  of  preventing  the  escape  of  the  Emperor  Napoleon  when 
confined  on  the  island  of  St.  Helena. 

•This  act  authorized  the  seizure  and  condemnation  of  all  vessels  found 
hovering  within  8  leagues  or  24  miles  of  the  coast  of  St,  Helena  during 
the  captivity  of  N"apoleon  Bonaparte  on  the  island,  reserving  to  ships 
owned  exclusively  by  foreigners  the  privilege  of  first  being  warned  to 
depart  before  they  could  legally  be  seized  and  condemned.  (5G  Geo.  Ill, 
Ich.  23  ;  Case  of  the  United  States,  App.,  vol.  I,  p.  496.) 

A  still  more  extensive  and  very  recent  assumption  of  dominion  over 
the  sea  for  defensive  and  fiscal  purposes,  is  to  be  found  in  an  act  passed 
by  the  legislature  of  Queensland  on  June  24,  1879,  which  annexed  to 
that  country  all  the  islands  lying  off  the  northeastern  coast  of  Australia, 
within  a  defined  limit,  which  at  its  farthest  point,  extends  250  miles 
out  to  sea. 

The  boundary  thus  adopted  includes  nearly  the  whole  of  Torres 
Strait,  a  body  of  water  60  miles  in  width,  separating  Australia  from 
New  Guinea,  and  forming  the  connecting  link  between  the  Pacific  and 
Indian  oceans. 

Under  the  authority  of  this  Annexation  Act,  the  Government  of 
Queensland  has  exercised  complete  police  jurisdiction  over  the  Strait, 
has  suppressed  the  traffic  in  liquor  in  the  objectionable  form  in  which 
it  formerly  prevailed,  and  has  derived  from  the  traffic  as  since  restricted, 
a  large  revenue  through  the  medium  of  customs  duties.  (43  Vict.,  ch.  1. 
Rep.  U.  S.  Fish  Cora.  See  "  Gold-Gems  and  Pearls  in  Ceylon  and 
Southern  India,"  by  A.  M.  &  I.,  1888,  p.  296.)  (Case  of  the  United 
States,  App.,  Vol.  I,  p.  467.) 

An  effort  is  made  in  the  British  counter  case  to  diminish  the  force  of 
the  various  statutes,  regulations  and  decrees  above  cited,  by  the  sug- 
gestions that  they  only  take  effect  within  the  municipal  jurisdiction 
of  the  countries  where  they  are  promulgated,  and   upon  the  citizens  of 
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those  countries  outside  the  territorial  limits  of  such  jurisdiction.  In 
their  strictly  legal  character  as  statutes,  this  is  true.  No  authority  need 
have  been  produced  on  that  point.  But  the  distinction  has  already 
been  pointed  out,  which  attends  the  operation  of  such  enactments  for 
such  purposes.  Within  the  territory  where  they  prevail,  and  upon  its 
subjects,  they  are  binding  as  statutes,  whether  reasonable  and  necessary  or 
not.  Without,  they  become  defensiv^e  regulations,  which  if  they  are 
reasonable  and  necessary  for  the  defense  of  a  national  interest  or  right,  will 
be  submitted  to  by  other  nations,  and  if  not,  may  be  enforced  by  the 
government  at  its  discretion. 

Otherwise  their  effect  would  be  to  exclude  the  citizens  of  the  country  in 
which  they  are  enacted  from  a  use  of  the  marine  products  it  is  seeking  to 
defend,  which  is  left  open  to  the  inhabitants  of  all  other  countries,  thus 
leaving  those  products  to  be  destroyed,  but  excluding  their  own  people 
from  sharing  in  the  profits  to  be  made  out  of  the  destruction.  Will  it  be 
contended  that  such  is  the  result  that  is  either  contemplated  or  allowed  to 
take  place  by  the  governments  which  have  found  it  necessary  to  adopt 
such  restrictions  ? 

It  would  be  much  more  to  the  purpose  if  it  could  be  shown  either 
that  any  nation  had  ever  protested  against  or  challenged  the  validity 
of  any  of  these  regulations  outside  the  territorial  line,  or  that  any 
individual  had  ever  been  permitted  to  transgress  there  with  impunity. 
In  the  ca^e  of  any  of  the  statutes  of  Great  Britain  and  her  colonies 
that  have  been  referred  to,  if  any  enterprising  poacher,  armed  with  an 
attorney  and  a  battery  of  authorities  on  the  subject  of  the  extent  of 
statute  jurisdiction,  should  attempt  the  extermination  or  even  the  injury 
of  the  protected  products,  in  defiance  of  the  regulations  prescribed,  he 
would  speedily  ascertain,  without  the  assistance  of  an  international  arbi- 
tration, that  he  had  made  a  mistake,  and  that  to  succeed  in  his  undertaking 
he  would  need  to  be  backed  up  by  a  fleet  too  strong  for  Great  Britain  to 
resist. 

In  the  light  of  this  accumulation    of    authority  and  precedent,  drawn 

from  every   source  through  which  the  sanction  of  international  law  can 

be   derived  or    the    general    assent   of    mankind   expressed,    what    more 

need  be  said  in  elucidation    of   the    grounds    upon  which  this  branch  of 

the  case  of  the  United  States  reposes  ?     Have  we  not  clearly  established 

the  proposition,  that   the    dominion   over   the  sea,    once   maintained    by 

maritime  nations,   has    been  surrendered   only  so  far  as   to  permit  such 

private  use  as  is   neither  temporarily  nor  permanently  injurious  to  the 
[317]  M 
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importani  and  just  interests  of  those  nations,  and  that  as  against  such 
injury,  however  occasioned,  the  right  of  defense  has  always  been  preserved, 
and  has  always  been  asserted  on  the  high  sea,  and  even  npon  foreign 
territory.  It  will  be  seen,  we  respectfully  submit,  that  this  case  presents 
nothing  new,  except  the  particular  circamstances  of  the  application  of  an 
universal  and  necessary  principle  to  an  exigency  that  has  not  arisen  in  this 
precise  form  before. 

=  The  steadfast  advance  which  the  law  of  nations  has  made,  from  the 
days  of  its  rudiments  to  the  present  time,  and  which  still  must  con- 
tinue to  be  made  through  all  time,  has  been  and  must  always  be  by 
the  process  of  analogy,  in  the  application  of  fundamental  principles 
from  which  the  rales  of  all  new  cases  as  they  successively  and  constantly 
arise  must  be  deduced.  Neither  this  nor  any  other  system  of  human  law 
can  stand  still,  for  it  must  perish  unless  it  keeps  pace  with  the  vicissitudes 
of  society,  and  meets  adequately  all  the  new  emergencies  and  requirements 
which  they  from  time  to  time  produce.  Law  has  its  roots  in  the  past,  but 
its  efficacy  must  take  place  in  the  present.  Says  Mr.  Phillimore  (Int.  Law, 
vol.  1,  sec.  39)  : 

Analogy  has  great  influence  in  the  decision  of  international  as  well  as 
municipal  tribunals  ;  that  is  to  say,  the  application  of  the  principle  of  a 
rule  which  has  been  adopted  in  certain  former  cases,  to  govern  others  of  a 
similar  character  as  yet  undetermined. 

Analogy  is  the  instrument  of  the  progress  and  development  of  the  law. 
(Bowyer's  Readings,  p.  88.) 

If  a  precedent  arising  upon  the  same  facts  is  not  forthcoming,  it  is  only 
because  there  is  no  precedent  for  the  conduct  complained  of.  The  same 
right  was  never  before  invaded  in  the  same  way.  That  does  not  take  the 
case  out  of  the  operation  of  the  principle  upon  which  all  precedents  in 
analogous  incidents  depend,  and  it  applies  with  the  same  force  to  every 
case  that  arises  within  its  scope.  The  particular  precedent  is  created  when 
the  necessity  for  it  appears.  The  absence  of  it  when  the  necessity  has 
never  arisen,  proves  nothing.  The  only  inquiry  is  whether  the  case  comes 
within  the  general  rule. 

But  were  it  possible  to  regard  the  present  case  as  in  any  respect  out- 
side the  scope  of  rules  hitherto  established,  its  determination  would 
then  be  remitted  to  those  broader  considerations  of  moral  right  and 
justice  which  constitute  the  foundation  of  international  law.  It  is  the 
application  of  those  cardinal  principles  that  must  control  every  case  of 
new   impression   that   can   arise    between   nations.      The   law   of  nations 
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has  no  otbei*   source  than  that,  except  in    its  conventionalities.     Sir   R. 
'  Phillimore,  in  Queen  v.  Kehn  (supra,  p.  68),  remarks  in  respect  to  such 
a  case  : 

Too  rudimental  an  inquiry  must  be  avoided,  but  it  must  be  remem- 
bered that  the  case  is  one  of  primce  impressionis,  of  the  greatest  im- 
portance both  to  England  and  to  other  states,  and  the  character  of  it 
in  some  degree  necessitates  a  reference  to  first  principles.  In  the 
memorable  answer  pronounced  by  Montesquieu  to  be  reponse  sans  repllque, 
and  framed  by  Lord  Mansfield  and  Sir  George  Lae,  of  the  British,  to 
the  Prussian  Government :  "  The  law  of  nations  is  said  to  be  founded 
upon  justice,  equity,  convenience,  and  the  reason  of  the  thing,  and 
confirmed  by  long  usage. 

Chancellor  Kent  says  (1   Commentaries,  p.  32)  : 

As  the  end  of  the  law  of  nations  is  the  happiness  and  perfection  of 
the  general  society  of  mankind,  it  enjoins  upon  every  nation  the  punctual 
observance  of  benevolence  and  good  will  as  well  as  of  justice  towards 
its  neighbors.  This  is  equally  the  policy  and  the  duty  of  nations. 
*  *  *  (p.  181).  The  law  of  nations  is  placed  under  the  protection  of 
public  opinion.  *  *  *  Its  great  fundamental  principles  are  founded 
in  the  maxims  of  eternal  truth,  in  the  immutable  law  of  moral  obliga- 
tion, and  in  the  suggestions  of  enlightened  public  interest,^ 

Many  authorities  on  this  point  have  been  presented  in  a  former  branch 
of  this  argument.  They  might  be  multiplied  to  an  indefinite  extent,  as 
well  from  continental  as  from  English  and  American  writers  and  judges. 
But  apology  should  rather  be  offered  for  citing  any  authority  at  all, 
upon  a  proposition  so  fundamental  and  so  obvious. 

It  is  with  the    greatest    respect    submitted,  and    in    our   judgment    it 


^  Says  Judge  Story  (Con.  of  Laws,  sec.  3):  "In  resting  on  the  basis  of  general 
convenience  and  the  enlarged  sense  of  national  duty,  rules  have  from  time  to  time 
been  promulgated  by  jurists  and  supported  by  courts  of  justice  by  a  course  of  judicial 
reasoning  wl^ich  has  commanded  almost  universal  confidence,  respect,  and  obedience, 
without  the  aid  either  of  municipal  statutes  or  of  royal  ordinances,  or  of  international 
treaties." 

Mr.  Twiss  (Int.  Law,  part  1,  sec.  8C),  divides  the  soiu'ces  of  law  of  nations  as  follows  : 
"The  natural  or  necessary  law  of  nations,  in  which  the  principles  of  natural  justice  are 
applied  to  the  intercourse  between  states ;  secondly,  customary  law  of  nations  which 
embodies  those  usages  which  the  continvied  habit  of  nations  has  sanctioned  for  their 
mutual  interest  and  convenience,  and  thirdly,  the  conventional  or  diplomatic  law  of 
nations.  *  *  *  Under  this  last  head  many  regulations  will  now  be  found  which  at 
first  resulted  from  custom  or  a  general  sense  of  justice." 

Mr.  Amos,  in  his  note  to  Manning  (book  2,  chap.  1,  p.  85)  remarks:  "  Though  the 
customary  usages  of  states  in  their  mutual  intercourse  must  always  be  held  to  afford 
evidence  of  implied  assent,  and  to  continue  to  be  a  mean  basis  of  a  structure  of  the 
law  of  nations,  yet  there  are  several  circumstances  in  modern  society  Avhich  seem  to 
indicate  that  the  region  of  the  influence  will  become  increasingly  restricted  as  com- 
pared with  that  of  the  influence  of  well-ascertained  ethical  principles  and  formal 
convention." 
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can  not  be  too  clearly  kept  in  view,  that  the  duty  requested  of  this  High 
Tribunal  is  not  the  discussion  of  abstract  theories,  nor  >  the  establish- 
ment of  propositions  applicable  to  cases  not  before  it,  nor  the  determi- 
nation of  diplomatic  controversies  that  have  long  ceased  to  be  material. 
The  question,  and  the  only  question  to  be  decided,  is  whether  the  own- 
ers of  the  Canadian  vessels  engaged  in  the  destruction  of  the  seals  in 
Bering  Sea,  have  an  indefeasible  right  as  against  the  Government  of 
the  United  States,  upon  the  circumstances  of  this  case,  to  continue  such 
destruction,  at  the  times,  in  the  places,  in  the  manner,  and  with  the 
consequences  shown  by  the  evidence.  That  question  is  neither  tech- 
nical nor  scholastic,  nor  does  it  depend  upon  finespun  reasoning  or  rec- 
ondite learning.  It  is  to  be  regarded  in  the  large  and  fair-minded 
view  which  accords  with  the  dignity  of  the  parties  to  this  controversy, 
the  character  of  the  Tribunal  to  which  they  have  submitted  it,  and  a 
just  deference  to  that  opinion  of  civilized  mankind  which  is  the  ulti- 
mate criterion  of  international  law,  and  the  final  arbitrator  in  all  inter- 
national disputes.  Surveyed  in  this  light,  upon  its  just  and  actual  facts, 
and  looking  at  it  as  it  stands  apparent  to  the  world,  what  are  its  pro- 
posals, when  fairly  and  simply  stated  ?  Let  the  leading  facts  before 
stated,  be  recapitulated. 

Here  is  a  herd  of  amphibious  animals,  half  human  in  their  intelli- 
gence, valuable  to  mankind,  almost  the  last  of  their  species,  which  from 
time  immemorial  have  established  their  home  with  a  constant  animus 
revertendi  on  islands  once  so  remote  from  the  footsteps  of  man,  that  these, 
their  only  denizens,  might  reasonably  have  been  expected  to  be  permitted 
to  exist,  and  to  continue  the  usefulness  for  which  the  beneficence  of  the 
Creator  designed  them.  Upon  these  islands  their  young  are  begotten, 
brought  forth,  nurtured  during  the  early  months  of  their  lives,  the  land 
being  absolutely  necessary  to  these  processes,  and  no  other  land  having 
ever  been  sought  by  them,  if  any  other  is  in  fact  available,  which  is 
gravely  to  be  doubted. 

The  Russian  and  United  States  Governments,  successively  proprie- 
tors of  the  islands,  have  by  wise  and  careful  supervision  cherished  and 
protected  this  herd,  and  have  built  up  from  its  product  a  permanent 
business  and  industry  valuable  to  themselves  and  to  the  world,  and  a 
large  source  of  public  revenue,  and  which  at  the  same  time  preserves  the 
animal  from  extinction,  or  from  any  interference  inconsistent  with  the 
dictates  of  humanity. 

It   is  now   proposed   by    individual  citizens  of   another   country,  to  'lie 
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in  wait  for  these  animals  on  the  adjacent  sea  during  the  season  of  repro- 
duction, and  to  destroy  the  pregnant  females  on  their  way  to  the  islands, 
the  nursing  mothers  after  delivery  while  temporarily  off  the  islands  in 
pursuit  of  food,  and  thereby  the  young  left  there  to  starve  after  the  mothers 
have  been  slaughtered  ;  the  unavoidable  result  being  the  extermination  of 
the  whole  race,  and  the  destruction  of  the  valuable  interests  therein 
of  the  United  States  Government  and  of  mankind ;  and  the  only 
object  being  the  small,  uncertain,  and  temporary  profits  to  be 
derived  while  the  process  of  destruction  lasts,  by  the  individuals 
concerned. 

And  it  is  this  conduct,  inhuman  and  barbarous  beyond  the  power  of 
description,  criminal  by  the  laws  of  the  United  States  and  of  every 
civilized  country  so  far  as  its  municipal  jurisdiction  extends,  in  respect 
to  any  wild  animal  useful  to  man  or  even  ministering  to  his  harmless 
pleasure,  that  is  insisted  upon  as  a  part  of  the  sacred  right  of  the  freedom 
of  the  sea,  which  no  nation  can  repress  or  defend  against,  whatever  its 
necessity.  Can  anything  be  added  to  the  statement  of  this  proposition  that 
is  necessary  to  its  rftfutation  ? 

What  precedent  for  it,  ever  tolerated  by  any  nation  of  the  earth,  is  pro- 
duced ?  From  what  writer,  judge,  jurist,  or  treaty  is  authority  to  be 
derived  for  the  assertion  that  the  high  sea  is  or  ever  has  been  free  for  such 
conduct  as  this,  or  that  any  such  construction  was  ever  before  given  to  the 
term  "freedom  of  the  sea"  as  to  throw  it  open  to  the  destruction,  for  the 
profit  of  individuals,  of  valuable  national  interests  of  any  description 
whatever?  Let  those  who  claim  to  set  up  such  a  right  as  justified  by 
any  known  law  of  nations,  produce  the  authority  of  the  precedent  to 
establish  it. 

If  this  proposal  were  submitted  to  the  enlightened  judgment  of  mankind, 
if  the  question  of  its  acceptance  were  made  to  depend,  upon  those  con- 
siderations of  justice,  morality,  humanity,  benevolence,  and  fair  dealing, 
that,  as  we  have  seen,  form  the  groundwork  of  international  law,  and  of  all 
usages  under  it  that  have  become  isstablished,  it  can  not  be  open  to  doubt 
what  the  answer  to  it  must  be.  There  can  be  but  one  side  to  such  an 
inquiry,  if  ideas  of  right  and  wrong,  or  even  of  sound  policy,  are  to 
prevail.  To  escape  that  result,  some  arbitrary  and  inflexible  rule  of 
controlling  law  must  be  discovere  d,  against  which  justice,  morality,  and 
fair  dealing  are  powerless.  We  deny  that  any  such  rule  forms  a  part, 
or  can  ever  be  permitted  to  form  Pi  part,  of  any  recognized  system  of  inter- 
national law. 
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Many  cases  may  be  supposed,  each  of  which,  should  it  arise,  would  be  in 
its  particular  facts  a  new  case,  in  illustration  of  the  proposition  for  which 
we  contend.  Suppose  that  some  method  of  explosive  destruction  should 
be  discovered  by  which  vessels  on  the  seas  adjacent  to  the  Newfoundland 
coast  outside  of  the  jurisdictional  'line  could,  with  profit  to  themselves, 
destroy  all  the  fish  that  resort  to  those  coasts,  and  so  put  an  end  to  the 
whole  fishing  industry  upon  which  their  inhabitants  so  largely  depend. 
Would  this  be  a  business  that  would  be  held  justifiable  as  a  part  of  the 
freedom  of  the  sea  ?  although  the  fish  are  admitted  to  be  purely  jerae, 
naturcB,  and  the  general  right  of  fishing  in  the  open  sea  outside  of  certain 
limits  is  not  denied. 

An  Atlantic  cable  has  been  laid  between  America  and  G-reat  Britain, 'the 
operation  of  which  is  important  to  those  countries  and  to  the  world. 
Suppose  some  method  of  deep-sea  fishing  or  marine  exploration  should  be 
invented,  profitable  to  those  engaged  in  it,  but  which  should  interrupt  the 
operation  of  the  cable  and  perhaps  endanger  its  existence.  Would  those 
nations  be  powerless  to  defend  themselves  against  such  consequences, 
because  the  act  is  perpetrated  upon  the  high  sea  ? 

Suppose  vessels  belonging  to  citizens  of  one  country  to  be  engaged  in 
transporting  for  hire  across  the  sea  to  ports  of  another,  emigrants  from 
plague  -  stricken  and  infected  places,  thus  carrying  into  those  ports  a 
destructive  contagion.  If  it  should  be  found  that  measures  of  defense 
inside  of  the  three-mile  or  cannon-shot  lines  were  totally  inadequate  and 
ineffectual,  would  the  nation  thus  assailed  be  deprived  of  the  power  of 
defending  itself  against  the  approach  of  such  vessels,  as  far  outside  that 
line  as  the  actual  necessity  of  the  case  might  require  ?  This  question  is 
answered  by  the  acts  of  the  British  Parliament  before  referred  to,  applic- 
able to  just  such  a  case. 

If  a  light-house  were  erected  by  a  nation  in  waters  outside  of  the  three- 
mile  line,  for  the  benefit  of  its  own  commerce  and  that  of  the  world,  if  some 
pursuit  for  gain  on  the  adjacent  high  sea  should  be  discovered  which  would 
obscure  the  light  or  endanger  the  light-house  or  the  lives  of  its  in- 
mates, would  that  government  be  defenseless  ?  Lord  Chief  Justice 
Cockburn  answers  this  inqairy  in  tlie  case  of  Queen  v.  Kehn  above 
cited  (p.  198)  when  he  declares  that  such  encroachments  upon  the  high 
sea  would  form  a  part  of  the  defense  of  a  country,  and  "come  within  the 
principle  that  a  nation  may  do  what  i.'j  necessary  for  the  protection  of  its 
own  territory." 

In   any   of  these   cases,   would  it  be?  necessary  for  the  nation  assailed 
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to  supplicate  the  government  to  which  its  assailants  belonged,  to  prevent 
the  mischief  complained  of,  as  a  matter  of  voluntary  comity,  and  if  such 
application  were  disregarded,  to  submit  ?  The  ^vhole  history  of  the 
maritime  world,  and  of  Great  Britain  above  all  other  countries  is  to  the 
contrary.  So  far  from  individual  rights  on  the  sea  of  such  a  mischievous 
and  injurious  character  having  become  recognized  and  established  by  the 
assent  of  mankind,  so  as  to  be  regarded  as  justified  by  the  international 
law  that  results  from  such  an  assent,  the  judgment  and  the  conduct  of 
nations  have  been  altogether  the  other  way,  and  necessarily  must  always 
be  the  other  way  if  they  are  to  protect  themselves,  their  interests,  and 
their  people  from  destruction. 

It  will  be  seen  from  the  correspondence  between  the  governments  of 
Great  Britain  and  the  United  States,  printed  in  the  Appendix  to  the 
Case  of  the  United  States,  that  a  convention  between  the  two  countries 
was  virtually  agreed  npon  as  early  as  1887,  with  the  full  concurrence  of 
Russia,  under  which  pelagic  sealing  in  Behring  Sea  would  have  been 
prohibited  between  April  15  and  October  1  or  November  1  in  each  year, 
and  that  the  consummation  of  this  agreement  was  only  prevented  by  the 
refusal  of  the  Canadian  Government  to  assent  to  it.  The  propriety  and 
necessity  of  such  a  repression  was  not  doubted,  either  by  the  United 
States,  Great  Britain,  or  Russia.  This  convention,  if  completed,  would 
have  fallen  far  short  both  of  the  ju&t  right  and  the  necessity  of  the  United 
States  in  respect  of  the  protection  of  the  seals,  as  is  now  made  apparent 
in  the  light  of  the  much  larger  knowledge  of  the  subject  which  has 
since  been  obtained.  Still,  it  would  have  been  a  step  toward  the  de- 
sired end. 

When  it  became  apparent  that  Great  Britain  would  be  unable  to 
consummate  the  proposed  agreement,  and  that  no  restraint  would  be 
put  by  Her  Majesty's  Government  on  the  depredations  of  its  colonists 
complained  of,  if  the  United  States  Government  had  then  taken  the 
course  w^hich  has  since  been  pursued  by  the  Government  of  Russia 
in  respect  to  the  seals  on  the  Commander  Islands,  and  refused  to  per- 
mit further  slaughter  of  the  seals  in  Bering  Sea  during  the  breeding 
time,  what  is  it  reasonable  to  believe  would  have  been  the  judgment  of 
the  civilized  world,  as  to  the  justice  and  propriety  of  the  position  thus 
assumed  ?  Would  not  such  action  have  been  approved  and  acquiesced 
in  by  all  nations,  as  it  has  been  shown  that  similar  action  by  many 
countries  in  all  similar  cases  that  have  arisen  have  been  approved  and 
acquiesced  in  ?     And  if  it  can   be   supposed,  as  it  certainly  can  not  be 
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supposed  without  casting  an  unwarrantable  aspersion  upon  Her  Majesty's 
Government,  that  Great  Britain  would  have  undertaken  to  maintain 
by  naval  force  the  Canadian  vessels  in  the  conduct  in  question,  how 
far  is  it  to  be  believed  that  she  would  have  been  sustained  by  the  general 
opinion  of  the  world  ?  More  especially  in  view  of  the  claim  she  has 
always  successfully  and  justly  asserted,  of  the  right  to  protect  all  interests 
of  her  own  against  injury  by  individuals  on  the  high  sea  for  the  sake 
of  gain. 

And  finally,  if  by  the  concurrent  action  of  the  United  States,  Great 
Britain,  and  Russia,  a  prohibition  of  pelagic  sealing  during  the  breeding 
time  had  been  effected,  as  proposed,  would  those  three  powers  combined 
have  had  a  better  right  to  exclude  any  casual  poacher  under  the  flag  of 
some  other  government  from  the  depredations  prohibited,  than  the  United 
States  now  has,  standing  alone  ?  Or  would  they  have  been  constrained, 
by  the  requirements  of  what  is  called  international  law,  to  occupy  the 
humiliating  position  of  standing  idly  by,  while  the  interests  they  had 
found  it  necessary  to  unite  in  protecting,  should  be  deliberately  destroyed 
for  the  benefit  of  a  few  adventurers,  whose  methods  defied  law  and 
disgraced  humanity. 

What  the  United  States  Government  would  have  been  justified  in 
doing  in  self-defense,  by  the  exertion  of  such  reasonable  force  as  might 
be  necessary,  is  precisely  what  she  has  a  right  to  ask  in  the  judgment  of 
this  Tribunal.  There  can  not  be  one  system  o£  international  law  for  the 
world  and  another  for  the  closet,  because  the  closet  does  not  prescribe  the 
law  of  nations;  it  derives  it  from  those  principles  of  right  and  justice 
which  are  adopted  as  a  rule  of  action  by  the  general  assent  and  approval 
of  mankind. 

Instead  of  taking  its  defence  into  its  own  hands,  the  Government  of 
the  United  States  has  refrained  from  the  exercise  of  that  right,  has 
submitted  itself  to  the  judgment  of  this  Tribunal,  and  has  agreed  to 
abide  the  result.  Its  controversy  is  only  nominally  with  Great  Britain, 
whose  sentiment  and  whose  interest  concur  in  this  matter  with  those, 
of  the  United  States.  It  is  really  with  a  province  of  Great  Britain, 
not  amenable  to  her  control,  with  which  the  United  States  Government 
has  no  diplomatic  relations,  and  can  not  deal  independently.  Although 
the  erroneous  assumption  that  the  United  States  claimed  the  right  to 
make  Bering  Sea  a  mare  clausum,  has  undoubtedly  drawn  Her  Majesty's 
Government  into  a  position  in  this  dispute  that  it  might  not  otherwise 
have  taken. 
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If  by  the  judgment  of  this  high  and  distinguished  Tribunal  the 
Alaskan  seal  herd  is  sentenced  to  be  exterminated,  a  result  which  the 
United  States  Government  has  been  unable  to  anticipate,  it  must  submit, 
because  it  has  so  agreed.  But  it  will  not  the  less  regret  having  thus 
bartered  away  that  plain  right  of  self-defense  against  unwarranted 
injury,  which  no  nation  strong  enough  to  assert  itself  has  ever  surren- 
dered before. 

E.  J.  Phelps. 
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APPENDIX  TO   PART  THIRD,   DIVISION  II  (MR    PHELPS'S 

ARGUMENT). 

Additional  Authorities  on  the  Question  of  Peopektt. 

[note    1,   PAGE   132.       OPINION    IN    HANNAM   V9.   MOCKETT.        (2     BAENWALL    AND     CRES- 

WELL,   943.)] 

Bagley,  J.  A  man's  rights  are  the  rights  of  personal  security,  per- 
sonal liberty,  and  private  property.  Private  property  is  either  property 
in  possession,  property  in  action,  or  property  that  an  individual  has  a 
special  right  to  acquire.  The  injury  in  this  case  does  not  affect  any 
right  of  personal  security  or  personal  liberty,  nor  any  property  in  posses- 
sion or  in  action,  and  the  question  then  is  whether  there  is  any  injury  to 
any  property  the  plaintiff  had  a  special  right  to  acquire. 

A  man  in  trade  has  a  right  in  his  fair  chances  of  profit,  and  he  gives 
up  time  and  capital  to  acquire  it.  It  is  for  the  good  of  the  public  that 
he  should.  But,  has  it  ever  been  held  that  a  man  has  a  right  in  the 
chance  of  obtaining  animals  ferae  naturcBy  where  he  is  at  no  expense  in 
enticing  them  to  his  premises,  and  where  it  may  be  at  least  question- 
able whether  they  will  be  of  any  service  to  him,  and  whether,  indeed, 
they  will  not  be  a  nuisance  to  the  neighborhood  ?  This  is  not  a  claim 
propter  impotentiam  because  they  are  young,  propter  solum  because  they  are 
on  the  plaintiff's  land,  or  propter  industriani  because  the  plaintiff  has 
brought  them  to  the  place  or  reclaimed  them,  but  propter  uswin  et  con- 
suetudineni  of  the  birds. 

They,  of  their  own  choice,  and  without  any  expenditure  or  trouble  on 
his  part,  have  a  predilection  for  his  trees,  and  are  disposed  to  resort  to 
them.  But,  has  he  a  legal  right  to  insist  that  they  shall  be  permitted 
to  do  so  ?  Allow  the  right  as  to  these  birds,  and  how  can  it  be  denied 
as  to  all  others  ?  In  considering  a  claim  of  this  kind  the  nature  and 
properties  of  the  birds  are  not  immaterial.  The  law  makes  a  distinc- 
tion between  animals  fitted  for  food  and  those  which  are  not ;  between 
those  which  are  destructive  of  private  property  and  those  which  are 
not ;  between  those  which  have  received  protection  by  common  law 
or  by  statute  and  those  which  have  not. 

It  is  not  alleged  in  this  declaration  that  these  rooks  were  fit  for  food  ;  and 
we  know  in  fact  that  they  are  not  generally  so  used.  So  far  from  being 
protected  by  law,  they  have  been  looked  upon  by  the  legislature  as  destruc- 
tive in  their  nature,  and  as  nuisances  to  the  neighborhood  where  they  are 
established.  Keeble  va.  Hickeringill  (11  East,  574)  bears  a  stronger 
resemblance  to  the  present  than  any  other  case,  but  it  is  distinguish- 
able. -^  *  *  But  in  the  first  place,  it  is  observable  that  wild  fowl 
are  protected  by  the  statute  25  H.  8,  c.  11 ;  that  they  constitute  a  known 
article  of  food ;  and  that  a  person  keeping  up  a  decoy  expends  money  and 
employs  skill  in  taking  that  which  is  of  use  to  the  public. 

It  is  a  profitable  mode  of  employing  his  land,  and  was  considered  by 
Lord  Holt  as   a  description  of  trade.      That  case,  therefore,  stands  on  a 
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difFerent  foundation  from  tliis.  All  the  other  instances  which  were 
referred  to  in  the  argument  on  the  part  of  the  plaintiff  are  cases  of  animals 
specially  protected  by  acts  of  Parliament,  or  which  are  clearly  the  subjects 
of  property.  Thus  hawks,  falcons,  swans,  partridges,  pheasants,  pigeons, 
wild  ducks,  mallards,  teals,  widgeons,  wild  geese,  black  game,  red  game, 
bustards,  and  herons  are  all  recognized  by  different  statutes  as  entitled  to 
protection,  and  consequently  in  the  eye  of  the  law  are  fit  to  be 
preserved. 

[ZEEBLE   VS.    HICKERINGULL,      HILARY   TEEM   5   AKNE,    HOLT'S   EEPOETS,   p.    17.] 

Action  by  owner  of  a  decoy  pond,  frequented  by  wild  fowl,  against  one 
who  shot  off  a  gun  near  his  pond  to  the  plaintiff's  loss,  etc. 

During  the  course  of  the  discussion  by  the  judges.  Holt,  C.  J.,  said: 
*  *  *  "  And  the  decoys  spoil  gentlemen's  game,  yet  they  are  not 
unlawful,  for  they  bring  money  into  the  country.  Dove  cotes  are  lawtul 
to  keep  pigeons." 

Powell :  The  declaration  is  not  good,  but  this  being  a  special  action  on 
the  case,  it  is  helped  by  the  verdict.  If  you  frighten  pigeons  from  my 
dove  cote,  is  not  that  actionable  ? 

Montague  :  Yes,  for  they  have  animum  revertendi,  and  therefore  you 
have  property. 

In  Vol.  II,  East's  Reports,  p.  571,  is  the  case  of  Carrington  vs.  Taylor, 
which  is  also  a  case  upon  the  subject  of  injury  to  the  owner  of  a  decoy 
pond.  The  reporter,  in  a  note  to  this  case,  reports  at  lengfh  Keeble 
vs.  Hickeringill,  which  he  states  "is  taken  from  a  copy  of  Lord  C.  J.  Holt's 
own  MSS.  in  my  possession." 

In  this  report  it  is  said  :  "  Holt,  C.J.  I  am  of  opinion  that  this  action 
doth  lie.  It  seems  to  be  new  in  its  instance,  but  it  is  not  new  in  the  reason 
or  principle  of  it.  *  *  ««  And  we  do  know  that  of  long  time  in  the 
kingdom  these  artificial  contrivances  of  decoy  ponds  and  decoy  ducks  have 
been  used  for  enticing  into  those  ponds  wild  fowl,  in  order  to  be  taken  for 
the  profit  of  the  owner  of  the  pond,  who  is  at  the  expense  of  servants, 
engines,  and  other  management,  whereby  the  markets  of  the  nation 
may  be  furnished  ;  there  is  great  reason  to  give  encouragement  thereunto  ; 
that  the  people  who  are  so  instrumental  by  their  skill  and 
industry  so  to  furnish  the  markets  should  reap  the  benefit  and  have 
their  action." 

[kOTE     1,     (page     149).        EXTEACT    FEOil    OPINION     OF     CHIEF     JUSTICE     MAESHALL    IN 

CHUECn    VS.    3UBBAET,    2   CE.,    187.] 

That  the  law  of  nations  prohibits  the  exercise  of  any  act  of  authority 
over  a  vessel  in  the  situation  of  the  Aurora,  and  that  this  seizure  is,  on  that 
account,  a  mere  maritime  trespass  not  within  the  exception,  cannot  be 
admitted.  To  reason  from  the  extent  of  the  protection  a  nation  will 
afford  to  foreigners,  to  the  extent  of  the  means  it  may  use  for  its  own 
security,  does  not  seem  to  be  perfectly  correct.  It  is  opposed  by  principles 
which  are  universally  acknowledged.  The  autho.^ity  of  a  nation  withia  its 
own  territory  is  absolute  and  exclusive.  The  seizure  of  a  vessel  within  the 
range  of  its  cannon  by  a  foreign  force  is  an  invasion  of  that  territory, 
and  is  a  hostile  act  which  it  is  its  duty  to  repel.  But  its  power  to 
secure  itself  from  injury  may  certainly  be  exercised  beyond  the  limits  of 
its  territory. 

Upon  this  principle,  the  right  of  a  belligerent  to  search  a  neutral 
vessel  on  the  high   seas  for  contraband   of   war  is  universally  admitted, 
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because  the  belligerent  has  a  right  to  prevent  the  injury  done  to  himself 
by  the  assistance  intended  for  his  enemy.  So,  too,  a  nation  has  a  right  to 
prohibit  any  commerce  with  its  colonies.  Any  attempt  to  violate  the  lau'S 
made  to  protect  this  right  is  an  injury  to  itself  Avhich  it  may 
prevent,  and  it  has  a  right  to  use  the  means  necessary  for  its  prevention. 
These  means  do  not  appear  to  be  limited  within  any  certain  marked 
boundaries,  which  remain  the  same  at  all  times  and  in  all  situations.  If 
they  are  such  as  unnecessarily  to  vex  and  harass  foreign  lawful  commerce, 
foreign  nations  will  resist  their  exercise.  If  they  are  such  as  are  reasonable 
and  necessary  to  secure  their  laws  from  violation,  they  will  be 
sabmitted  to. 

^>  In  different  seas  and  on  different  coasts  a  Avider  or  more  contracted 
range  in  which  to  exercise  the  vigilance  of  the  Government  will  be 
assented  to.  Thus  in  the  Channel,  where  a  very  great  part  of  the 
commerce  to  and  from  all  the  north  of  Europe  passes  through  a  very 
narrow  sea,  the  seizure  of  vessels  on  suspicion  of  attempting  an  illicit  trade 
must  necessarily  be  restricted  to  very  narrow  limits ;  but  on  the  coast 
of  South  America,  seldom  frequented  by  vessels  but  for  the  purpose  of 
illicit  trade,  the  vigilance  of  the  Government  may  be  extended  somewhat 
further,  and  foreign  nations  submit  to  such  regulations  as  are  reasonable 
in  themselves,  and  are  really  necessary  to  secure  that  monopoly  of 
colonial  commerce,  which  is  claimed  by  all  nations  holding  distant 
possessions. 

If  this  right  be  extended  too  far,  the  exercise  of  it  will  be  resisted.  It 
has  occasioned  long  and  frequent  contests  which  have  sometimes  ended  in 
open  war.  The  English,  it  will  be  well  recollected,  complained  of  the  right 
claimed  by  Spain  to  search  their  vessels  on  the  high  seas,  which  was 
carried  so  far  that  the  Guarda  Costas  of  that  nation  seized  vessels  not  in 
the  neighborhood  of  their  coasts.  This  practice  was  the  subject  of  long 
and  fruitless  negotiations,  and  at  length  of  open  war.  The  right  of  the 
Spaniards  was  supposed  to  be  exercised  unreasonably  and  vexatiously,  but 
it  never  was  contended  that  it  could  only  be  exercised  Avithin  the  range 
of  the  cannon  from  their  batteries. 

Indeed,  the  right  given  to  our  own  revenue  cutters  to  visit  vessels  four 
leagues  from  our  coasts  is  a  declaration  that  in  the  opinion  of  the  American 
Government  no  such  principle  as  that  contended  for  has  a  real  existence. 
Nothing,  then,  is  to  be  drawn  from  the  laws  of  the  usages  of  nations,  which 
gives  to  this  part  of  the  contract  before  the  court  the  very  limited 
construction  which  the  plaintiff  insists  on,  or  which  proves  that  the 
seizure  of  the  Am-ora  by  the  Portuguese  governor  was  an  act  of  lawless 
violence. 

[note    1,    PAGE   150.      OPINION   OF   JUDGE    JOHNSON   IN   ROSE   VS.   HIMELT,   4  CE.   241.] 

I  am  of  opinion  that  the  evidence  befoije  us  plainly  makes  out  a  case  of 
belligerent  capture,  and  though  not  so,  that  the  capture  may  be  justified, 
although  for  the  breach  of  a  municipal  law.  In  support  of  my  latter 
position,  both  principle  and  the  practice  of  Great  Britain  and  our  own 
Government  maybe  appealed  to.  The  ocean  is  the  common  jurisdiction  of 
all  sovereign  powers  ;  from  w^hich  it  does  not  result  that  their  powers  upon 
the  ocean  exist  in  a  state  of  suspension  or  equipoise,  but  that  every  power 
is  at  liberty  upon  the  ocean  to  exercise  its  sovereign  right,  provided  it  does 
not  act  inconsistent  with  that  general  equality  of  nations  which  exists 
upon  the  ocean. 

The  seizure  of  a  ship  upon  the  high  seas,  after  she  has  committed  an 
act  of  forfeiture  within  a  territory  is  not  inconsistent  with  the  sovereign 
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riglitfe  of  the  nation  to  whicL.  she  belongs,  because  it  is  the  law  of  reason 
and  the  general  understanding  of  nations  that  the  oifending  individual 
forfeits  his  claim  to  protection,  and  every  nation  is  the  legal  avenger 
of  its  own  wrongs.  Within  their  jurisdictional  limits  the  rights  of 
sovereignty  are  exclusive;  upon  the  ocean  they  are  concurrent.  What- 
ever the  great  principle  of  self-defense  in  its  reasonable  and  necessary 
exercise  will  sanction  in  an  individual  in  a  slate  of  nature,  nations  may 
lawfully  perform  upon  the  ocean.  This  principle,  as  well  as  most  others, 
may  be  carried  to  an  unreasonable  extent ;  it  may  be  made  the  pretence 
instead  of  the  real  ground  of  aggression,  and  then  it  will  become  a  just 
cause  of  war.     I  contend  only  for  its  reasonable  exercise. 

The  act  of  Great  Britain  of  24  Geo.,  3,  Chap.  47,  is  predicated  upon 
these  principles.  It  subjects  vessels  to  seizure  which  approach  with 
certain  caro;oes  on  board  within  the  distance  of  four  leagues  of  her 
coast,  because  it  would  be  difficult,  if  not  impossible,  to  execute  her 
trade  laws  if  they  were  suffered  to  approach  nearer  in  the  prosecution  of 
an  illicit  design ;  but  if  they  have  been  within  that  distance,  they  are 
afterwards  subject  to  be  seized  on  the  high  seas.  They  have  then  violated 
her  laws,  and  have  forfeited  the  protection  of  their  sovereign.  The  laws 
of  the  United  States  upon  the  subject  of  trade  appear  to  have  been  framed 
in  some  measure  after  the  model  of  the  English  statutes  ;  and  the  twenty- 
ninth  section  of  the  act  of  1799  expressly  authorizes  the  seizure  of  a  vessel 
that  has  within  the  jurisdiction  of  the  United  States  committed  an  act 
of  forfeiture,  wherever  she  may  be  met  Avith  by  a  revenue  cutter,  with- 
out limiting  the  distance  from  the  coast. 

So  also  the  act  of  1806,  for  prohibiting  the  imjDortation  of  slaves, 
authorizes  a  seizure  beyond  our  jurisdictional  limits,  if  the  vessel  be 
found  with  slaves  on  board,  hovering  on  the  coast ;  a  latitude  of  expres- 
sion that  can  only  be  limited  by  circumstances,  and  the  discretion  of  a 
court,  and  in  case  of  fresh  pursuit  would  be  actually  without  limitation. 
Indeed,  after  passing  the  jurisdictional  limits  of  a  State,  a  vessel  is  as  much 
on  the  high  seas  as  if  in  the  middle  of  the  ocean,  and  if  France  could 
authorize  a  seizure  at  the  distance  of  2  leagues,  she  could  at  the  distance 
of  20.  *  *  *  Seizure  on  the  high  seas  for  a  breach  of  the  right  of 
blockade  during  ihe  whole  return  vo^'age,  is  universally  acquiesced  in  as 
reasonable  exercise  of  sovereign  power.  The  principle  of  blockade  has, 
indeed,  in  modern  times,  been  pushed  to  such  an  extravagant  extent  as 
to  become  a  very  justifiable  cause  of  war,  but  still  it  is  admitted  to  be 
consistent  with  the  law  of  nations  when  confined  within  the  limits  of 
reason  and  necessitv. 

[note    1    (page    152).      CITATIONS     FROil     CONTINENTAL    WEITEES     ON    THE     SUBJECT    OF 

SELF  DEFENSE.] 

Every  nation  may  appropriate  things,  the  use  of  which,  if  left  free 
and  common,  would  be  greatly  to  its  prejudice.  This  is  another  reason 
why  maritime  powers  may  extend  their  domain  along  the  seacoast,  as  far 
as  it  is  possible,  to  defend  their  rights.  *  *  *  It  is  essential  to  their 
security  and  the  welfare  of  their  dominions.  (Azuni,  Part  I,  Chap,  ii, 
Art  I,  Sec.  4,  page  185.) 

Plocque  (De  la  Mer  et  de  la  Navigation  Maritime,  ch.  i,  pp.  6-8),  after 
discussing  the  limits  of  the  territorial  sea,  and  pointing  out  the  great 
divergence  of  opinion  that  had  existed  on  that  point,  remarks : 

"Moreover,  in  custom-house  matters,  a  nation  can  fix  at  will  the 
point  where  its   territorial  sea  ends ;    the  neighboring   nations    are  sup- 
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posed  to  be  acquainted  with  these  regulations,  and  are,  consequently, 
obliged  to  conform  thereto.  As  an  example,  we  will  content  ourselves 
with  quoting  the  law  of  Germinal  4th,  ^^ear  II,  Art.  7,  Tit.  2  :  '  Captains 
and  officers  and  other  functionaries  directing  the  custom-house,  or  the 
commercial  or  naval  service,  maj''  search  all  vessels  of  less  than  100  tons 
burden  vi^hen  lying  at  anchor  or  tacking  within  four  leagues  from  the  coast 
of  France,  cases  of  vis  major  excepted.  If  such  vessels  have  on  board  any 
goods  whose  importation  or  exportation  is  prohibited  in  France,  the  vessels 
shall  be  confiscated  as  well  as  their  cargoes,  and  the  captains  of  the  vessels 
shall  be  required  to  pay  a  fine  of  500  livres. 


»    5' 


Says  Pradier-Fodere  (Traite  de  Droit  Internationale,  Vol.  ii,  sec.  G33)  : 

"  Independently  of  treaties,  the  law  of  each  state  can  determine  of  its 
own  accord  a  certain  distance  on  the  sea,  within  which  the  state  can 
claim  to  exercise  power  and  jurisdiction,  and  which  constitntes  the  terri- 
torial sea,  for  it  and  for  those  w^ho  admit  the  limitation.  This  is  especially 
for  the  surveillance  and  control  of  revenues." 

And  in  a  note  to  this  passage  he  says  : 

"  In  effect,  in  the  matter  of  revenue,  a  nation  can  fix  its  own  limits, 
notwithstanding  the  termination  of  the  territorial  sea.  Neighboring 
nations  are  held  to  recognize  these  rules,  and  in  consequence  are  considered 
to  conform  to  them.  On  this  point  the  French  law  of  the  4th  Germinal, 
year  II,  can  be  cited." 

This  law  fixes  two  myriameters,  or  about  twelve  English  miles  as  the 
limit  within  which  vessels  are  subject  to  inspection  to  prevent  fraud  on  the 
revenue. 

La  Tour  (De  la  mer  territoriale,  page  230),  speaking  of  the  exterri- 
torial effect  of  the  French  revenue  laws  at  four  leagues  from  the  coast, 
thus  justifies  them. 

"  Is  not  this  an  excessive  limit  to  which  to  extend  the  territorial  sea? 
No,  we  assert.  At  the  present  day  this  question  w411  hardly  bear  dis- 
cussion, on  account  of  the  long  range  of  cannon  ;  and  though  we  should 
return  to  the  time  when  that  range  was  less,  we  should  still  undertake 
to  justify  this  extension  of  the  custom-house  radius  ;  and  for  this  it  is 
sufficient  to  invoke  the  reasons  given  in  matters  of  sanitary  police.  It 
does  not  involve  simply  a  reciprocal  concession  of  states,  or  a  tacit 
agreement  between  them,  but  it  is  the  exercise  of  their  respective 
rights.     *     *     * 

"  The  American  and  English  practice  allows  the  seizure,  even  outside 
of  the  ordinary  limit  of  the  territorial  waters,  of  vessels  violating  the 
custom  laws." 

Says  M.  Calvo  (Le  droit  international,  sec.  244)  : 

"  In  order  to  decide  the  question  in  a  manner  at  once  rational  and 
practical,  it  should  not  be  lost  sight  of  at  the  outset  that  the  state  has 
not  over  the  territorial  sea  a  right  of  property,  but  a  right  of  inspection 
and  of  jurisdiction  in  the  interest  of  its  own  safety,  or  of  the  protection  of 
its  revenue  interests. 

"  The  nature  of  things  demonstrates,  then,  that  the  right  extends  up 
to  that  point  where  its  existence  justifies  itself,  and  that  it  ceases  when  the 
apprehension  of  serious  danger,  practical  utility,  and  the  possibility  of 
effectively  carrying  on  definite  action  cease. 

"  Maritime  states  have  an  incontestible  right,  however,  for  the  de- 
fense of  their  respective  territories  against  sudden  attack,  and  for  the 
protection  of  their    interests  of  commerce   and  of  revenues,  to    establish 
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an  active  inspection  on  their  coast  and  its  vicinity,  and  to  adopt  all  neces- 
sary measures  for  shutting  off  access  to  their  territory  to  those  whom  they 
may  refuse  to  receive,  where  they  do  not  conform  to  established  regula- 
tions. It  is  a  natural  consequence  of  the  general  principle,  that  whatever 
anjone  shall  have  done  in  behalf  of  his  self-defense  he  will  be  taken  to 
have  done  rightly. 

"  Every  nation  is  thus  free  to  establish  an  inspection  and  a  police  over 
its  coasts  as  it  pleases,  at  least  where  it  has  not  bound  itself  by  treaties. 
It  can,  according  to  the  particular  conditions  of  the  coasts  and  waters, 
fix  the  distance  correspondingly.  A  common  usage  has  established  a 
cannon  shot  as  the  distance  which  it  is  not  permitted  to  overleap,  except 
in  the  exceptional  case,  a  line  which  has  not  alone  received  the  approval 
of  Grotius,  Bynkershok,  Galiana,  and  Kluber,  but  has  been  confirmed 
likewise  by  the  laws  and  treaties  of  many  of  the  nations. 

"  Nevertheless  we  can  maintain  further  with  Vattel  that  the  domin- 
ion of  the  state  over  the  neig'hborinq'  sea  extends  as  far  as  it  is  neces- 
sary  to  insure  its  safety,  and  as  far  as  it  can  make  its  power  respected. 
And  we  can  further  regard  with  Rayneval  the  distance  of  the  horizon 
which  can  be  fixed  upon  the  coast  as  the  extreme  limit  of  the  measure  of 
surveillance.  The  line  of  the  cannon  shot,  which  is  generally  regarded  as 
of  common  right,  presents  no  invariable  base,  and  the  line  can  be  fixed  by 
the  laws  of  each  state  at  least  in  a  provisional  wav."  (Heffter,  Int.  Law, 
Sees.  74-75.) 

Bluntschli  says  (Int.  Law,  Book  iv,  sec.  322)  : 

"  The  jurisdiction  of  the  neighboring  sea  does  not  extend  further  than 
the  limit  judged  necessary  by  the  police  and  the  military  authorities." 

And  section  342  : 

"Whenever  the  crew  of  a  ship  has  committed  a  crime  upon  land  or 
within  waier  included  in  the  territory  of  another  state  and  is  pursued 
by  judicial  authorities  of  such  state,  the  pursuit  of  the  vessel  may  be 
continued  beyond  the  waters  which  are  a  part  of  the  territory,  and  even 
into  the  open  sea." 

And  in  a  note  he  says  : 

"  This  extension  is  necessary  to  insure  the  efficiency  of  penal  justice. 
It  ends  with  the  pursuit." 

Camazza-Amari  (Int.  Law,  sec.  2,  chap.  7,  page  60),  after  citing  from 
M.  Calvo  the  passage  quoted  above  says  : 

"  Nevertheless  states  have  a  right  to  exact  that  their  security  should  not 
be  jeopardized  by  an  easy  access  of  foreign  vessels  menacing  their  terri- 
tory ;  they  may  see  to  the  collection  of  duties  indispensable  to  their 
existence,  w^hich  are  levied  upon  the  national  and  foreign  produce,  and 
which  maritime  contraband  would  doubtless  lessen  if  it  should  not  be 
suppressed.  From  all  these  points  of  view  it  is  necessary  to  grant  to 
each  nation  the  right  of  inspection  over  the  sea  which  washes  its  coasts, 
within  the  limits  required  for  its  securit}',  its  tranquillity,  and  the  pro- 
tection of  its  wealth.  *  *  *  States  are  obliged,  in  the  interest  of 
their  defense  and  their  existence,  to  subject  to  their  authority  the  sea 
bordering  the  coast  as  far  as  they  are  able,  or  as  far  as  there  is  need  to 
maintain  their  dominion  by  force  of  arms.     *     *     * 
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"  It  is  necessary  to  concede  to  every  nation  a  right  of  surveillance 
over  the  bordering  sea  within  the  limits  which  its  security,  its  tran- 
quillity, and  its  wealth  demand.  *  *  *  Balde  and  other  authorities 
place  the  line  at  60  miles  from  the  shore.  Gryphiander  and  Pacuinez, 
at  100.  Locennias,  at  a  point  from  which  a  ship  can  sail  in  two  days. 
Bynkershock  maintains  that  the  territorial  sea  extends  as  far  as  the 
power  of  artillery.  This  limit  is  regarded  as  the  correct  one,  not  because 
it  is  founded  on  force,  but  because  it  is  the  limit  necessary  for  the  safety 
of  the  state." 

[note   1,   PAGE    153.      THE    CAROLINE   CASE.] 

Mr.  Webster  said,  addressing  the  British  Government : 

"  Under  those  circumstances,  and  under  those  immediately  connected 
Avith  the  transaction  itself,  it  will  be  for  Her  Majesty's  Government  to 
show  upon  what  state  of  facts  and  what  rules  of  international  law  the 
destruction  cf  the  Caroline  is  to  be  defended.  It  will  be  for  that  Govern- 
ment to  show  a  necessity  of  self-defense,  instant,  overwhelming,  leaving 
no  choice  of  means  and  no  moment  for  deliberation. 

"  It  will  be  for  it  to  show,  also,  that  the  local  authorities  of  Canada, 
even  supposing  the  necessity  of  the  moment  authorized  them  to  enter  the 
territories  of  the  United  States  at  all,  did  nothing  unreasonable  or  exces- 
sive ;  since  the  act,  justified  by  the  necessity  of  self-defense,  must  be 
limited  by  that  necessity,  and  kept  clearly  within  it.  It  must  be  shown 
that  admonition  or  remonstrance  to  the  persons  on  board  the  Caroline  was 
impracticable,  or  would  have  been  unavailing."  (Webster's  Works,  Vol. 
VI,  page  261.) 

Lord  Ashburton  in  his  reply  says  : 

"  Everj^  consideration,  therefore,  leads  us  to  set  as  highly  as  your  Govern- 
ment can  possibly  do  this  paramount  obligation  of  reciprocal  respect  for 
the  independent  territory  of  each.  But  however  strong  his  duty  may  be, 
it  is  admitted  by  all  writers,  by  all  jurists,  by  the  occasional  practice  of 
all  nations,  not  excepting  your  own,  that  a  strong  overpowering  necessity 
may  arise  when  this  great  principle  may  and  must  be  suspended.  It  must 
be  so,  for  the  shortest  possible  period  during  the  continuance  of  an 
admitted  overruling  necessity,  and  strictly  confined  within  the  narrowest 
limits  imposed  by  that  necessity.  Self-defense  is  the  first  law  of  our 
nature,  and  it  must  be  recognized  by  every  code  which  professes  to  reoju- 
late  the  condition  and  relations  of  man.  Upon  this  modification,  if  I  may  so 
call  it,  of  the  great  general  principle,  we  seem  also  to  be  agreed  ;  and  on 
this  part  of  the  subject  I  have  done  little  more  than  repeat  the  sentiments, 
though  in  less  forcible  language,  admitted  and  maintained  by  you  in  the 
letter  to  which  you  refer  me. 

"  Agreeing,  therefore,  on  the  general  principle,  and  on  the  possible  ex- 
ception to  which  it  is  liable,  the  only  question  between  us  is  whether 
this  occurrence  came  within  the  limits  fairly  to  be  assigned  to  such  ex- 
ceptions ;  whether,  to  use  your  words,  there  was  that  necessity  of 
self-defense,  instant,  overwhelming,  leaving  no  choice  of  means,  which 
preceded  the  destruction  of  the  Caroline  while  moored  to  the  shore  of 
the  United  States.  Give  me  leave,  sir,  to  say,  with  all  possible  admi- 
ration of  your  very  ingenious  discussion  of  the  general  principles  which 
are  supposed  to  govern  the  right  and  practice  of  interference  by  the 
people  of  one  country  in  the  wars  and  quarrels  of  others,  that  this  part 
of  your  argument  is  little  applicable  to  our  immediate  case.  If  Great 
Britain,  America,  or  any  other  country,    suffer   their   people  to   fit   out 
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expeditions  to  take  part  in  distant  quarrels,  such  conduct  may,  accord* 
.  ing  to  the  circumstances  of   each   case,  be  justly   matter   of  complaint^, 
and  pej'haps  these  transactions  have  generally  been  in  late  times  too  much 
overlooked  or  connived  at. 

"  But  the  case  we  ai^e  considering  is  of  a  wholly  different  description^, 
and  may  be  best  determined  by  answering  the  following  question  :  Sup- 
posing a  man  standing  on  ground  where  you  have  no  legal  right  to  fol- 
low him,  has  a  weapon  long  enough  to  reach  you,  and  is  striking  you. 
down  and  endangering  your  life,  how  long  are  yoa  bound  to  wait  for 
the  assistance  of  the  authority  having  the  legal  power  to  relieve  you  ? 
Or,  to  bring  the  facts  more  immediately  home  to  the  case,  if  cannon 
are  moving  and  setting  up  in  a  battery  which  can  reach  you,  and  are^ 
actually  destroying  life  and  property  by  their  fire ;  if  you  have  remon- 
strated for  some  time  without  effect  and  see  no  prospect  of  relief,  when 
begins  your  right  to  defend  yourself,  should  you  have  no  other  means 
of  doing  so  than  by  seizing  your  assailant  on  the  verge  of  neutral  ter- 
ritory ?  "  (British  and  Foreign  Correspondence  for  1841,  1842,  Vol.  30, 
page  196.) 

Lord  Campbell  says  of  this  case  in  his  autobiography  (Life,  etc.,  edited 
by  Mrs.  Hardcastle,  1881,  Vol.  2,  p.  118)  : 

"  The  affair  of  the  Caroline  was  much  more  difficult.  Even  Lord 
Grey  told  me  he  thought  we  were  quite  wrong  in  what  we  had  done ; 
but  assuming*  the  facts  that  the  Caroline  had  been  engaged  and  when 
seized  by  us  was  still  engaged  in  carrying  supplies  and  military  stores 
from  the  American  side  of  the  river  to  the  rebels  in  Navy  Island,  part 
of  the  British  territory,  that  this  was  permitted  or  could  not  be  pre- 
vented by  the  American  authorities,  I  was  clearly  of  opinion  that 
although  she  lay  on  the  American  side  of  the  river  when  she  was  seized,, 
we  had  a  clear  right  to  seize  and  to  destroy  her,  just  as  we  might  have 
taken  a  battery  erected  by  the  rebels  on  the  American  shore,  the  guns, 
of  which  were  fired  against  the  Queen's  troops  in  Navy  Island.  I  wrote 
a  long  jastification  of  our  Government,  and  this  supplied  the  arguments- 
used  by  onr  foreign  secretary,  till  the  Ashburtou  treaty  hushed  up  the 
dispute." 

Mr.  Calhoun  said  of  it  in  a  speech  in  the  Senate  in  which  he  insisted 
that  the  capture  of  the  Caroline  in  American  waters  was  unjustifiable,, 
because  unnecessary : 

"It  is  a  fundamental  principle  in  the  law  of  nations  that  every  state 
or  nation  has  full  and  complete  jurisdiction  over  its  own  territory  ta 
the  exclusion  of  all  others,  a  principle  essential  to  independence,  and 
therefore  held  most  sacred.  It  is  accordingly  laid  down  by  all  writers 
on  those  laws  who  treat  of  the  subject  that  nothing  short  of  extreme 
necessity  can  justify  a  belligerent  in  entering  with  an  armed  force  on 
the  territory  of  a  neutral  power,  and  when  entered,  in  doing  any  act 
which  is  not  forced  on  him  by  the  like  necessity  which  justified  the  en- 
tering." 


[note    1     (PAQE     156).      NEGOTIATION    BETWEEN    UNITED    STATES    AND    GEEAT    BEITAIK 

EELATIVE    TO   THE   NEWFOUNDLAND   FISHERIES.] 

Mr.  Adams  says    (documents   relating   to   the   negotiations   of    Ghent^ 
page  184)  : 

"  That  fishery,  covering   the  bottom    of  the  banks  which  surround  the 
island  of  Newfoundland,  the  coasts  of  New  England,  Nova    Scotia,    the 
Gulfs   of  St.   Lawrence  and  Labrador,  furni.shes  the  richest  treasure  and. 
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the  most  beneficent  tribute  the  ocean  pays  to  earth  on  this  terraqueoas 
globe.  By  the  pleasure  of  the  Creator  of  earths  and  seas,  it  has  been 
constituted  in  its  physical  nature  one  fishery,  extending  in  the  open 
seas  around  that  island  to  little  less  than  five  degrees  of  latitude  from 
the  coast,  spreading  along  the  whole  northern  coast  of  this  continent, 
and  insinuating  itself  into  all  the  bays,  creeks,  and  harbors  to  the 
very  borders  of  the  shores.  For  the  full  enjoyment  of  an  equal  share 
in  this  fisheiy  it  was  necessary  to  have  a  nearly  general  access  to  every 
part  of  it,     *     *     * 

"  By  the  law  of  nature  this  fishery  belonged  to  the  inhabitants  of 
the  regions  in  the  neighborhood  of  which  it  was  situated.  By  the  con- 
ventional law  of  Europe  it  belonged  to  the  European  nations  which  had 
formed  settlements  in  those  regions.  France,  as  the  first  principal  set- 
tler in  them,  had  long  claimed  exclusive  right  to  it.  Great  Britain, 
moved  in  no  small  degree  by  the  value  of  the  fishery  itself,  had  made 
the  conquest  of  all  those  regions  from  France  (by  force),  and  had  lim- 
ited, by  treaty,  within  a  naiTOw  compass  the  right  of  France  to  any 
share  in  the  fishery.  Spain,  upon  some  claim  of  prior  discovery,  had 
for  some  time  enjoyed  a  share  of  the  fishery  on  the  banks,  but  at  the 
last  treaty  of  peace  prior  to  the  American  Revolution  had  expressly 
renounced  it.  At  the  commencement  of  the  American  Revolution, 
therefore,  this  fishery  belonged  exclusively  to  the  British  Nation,  sub- 
ject to  a  certain  limited  participation  in  it  reserved  by  treaty  stipulations 
to  France." 

He  further  cites  (page  185)  an  act  of  the  British  Parliament  passed 
in  March,   1775  : 

"  In  March,  1775,  the  British  Parliament  passed  an  act  to  restrain 
the  trade  and  commerce  of  the  provinces  of  Mas.sachusetts  Bay  and  New 
Hampshire,  and  colonies  of  Connecticut  and  Rhode  Island,  and  Provi- 
dence Plantation  in  North  America,  to  Great  Britain,  Ireland,  and  the 
British  Islands  in  the  West  Indies,  and  to  prohibit  such  provinces  and 
colonies  from  cariying  on  any  fishery  on  the  banks  of  Newfoundland 
and  other  places  therein  mentioned,  under  certain  conditions  and  limi- 
tations." 

And  the  remarks  of  Lord  North  in  bringing  in  the  bill  : 

"In  particular  he  said  that  the  fishery  on  the  banks  of  Newfound- 
land and  the  other  banks  and  all  the  others  in  America  was  the  un- 
doubted rif^ht  of  Great  Britain;  therefore  toe  might  disjjose  of  them  as 
ice  pleased.'^ 

Mr.  Adams  again  observes  (page  187)  : 

"  The  whole  fishery  (with  the  exception  of  the  reserved  and  limited 
right  of  France)  Avas  the  exclusive  property  of  the  Brit'sh  Empire.  The 
right  to  a  full  participation  in  that  property  belonged  by  the  law  of 
nature  to  the  2)eople  of  New  England  from  their  locality." 

And  in  support  of  the  validity  of  this  proprietary  right,  he  quotes 
(page  107)  the  pai^sage  from  Vattel  heretofore  cited.      (Vattel,  1  Ch.,  23.) 

He  cites  also  (page  169)  from  Valin  (Vol.  2,  page  693)  in  respect  to 
these  fisheries  as  follows  : 

"  As  to  the  right  of  fishing  upon  the  bank  of  Newfoundland,  as  that 
island  which  is  as  it  were  the  seat  of  this  fishery  then  belonged  to 
France,  it  was  so  held  by  the  French  that  other  nations  could  naturally 
fish  there  only  by  virtue  of  the  treaties.  This  has  since  changed  by 
means  of  the  cession  of  the  island  of  Newfoundland  made  to  the  English 
by  the  treaty  of  Utrecht ;  but  Louis  XIY,  at  the  time  of  that  cession, 
made  an  express  reservation  of  the  right  of  fishing  upon  the  bank  of 
Newfoundland,  in  favor  of  the  French  as  before." 
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Ancl^  Mr.  Adams  quotes  (page  169)  from  Mr.  Jeiferson's  Report  on  the 
Fisheries,  of  February  1,  1791,  as  follows: 

"  Spain  had  formally  relinquished  her  pretensions  to  a  participation  in 
these  fisheries  at  the  close  of  the  preceding  war,  and  at  the  end  of  this,  the 
adjacent  continent  and  islands  being  divided  between  the  United  States 
and  the  English  and  French,  for  the  last  retained  two  small  islands 
merely  for  this  object,  the  right  of  fishing  was  appropriated  to  them 
also." 

And  he  quotes  also  (pages  189,  190)  the  language  of  Lord  North  and 
Lord  Loughborough  in  the  debate  in  Parliament  on  the  treaty  of  1763,  in 
which  the  concession  to  the  Americans  in  that  treaty  of  rights  of  fishing 
'^was  treated  as  an  improvident  and  unnecessary  concession. 

[note    1,    PAGE    169.      FRENCH    LEGISLATION    FOE    EE VENUE    PEOTECTION.] 

Law  or  decree  of  August  6,  1791,  Title  iii,  Article  i  :  "All  goods  pro- 
hibited admission  which  may  be  entered  by  sea  or  by  land  shall  be  confis- 
cated as  well  as  the  ships  under  fifty  tons,  etc." 

Article  ir :  "All  prohibited  goods  shall  be  accounted  for  according  to  the 
terms  of  the  above  article,  *  *  #  which  the  revenue  ofiicers 
shall  have  found  within  the  two  leagues  of  the  coasts  on  vessels  under 
fiftv  tons." 

Title  13  of  the  police  in  general,  article  6  :  "  The  inspection  of  the  vessels, 
tenders,  or  of  the  sloops,  can  take  place  at  sea  or  on  the  rivers.'' 

Article  VII  :  "  The  officers  of  inspections  on  the  said  tenders  can  visit  the 
vessels  under  fifty  tons  which  may  be  found  at  sea  at  the  distance  of  two 
leagues  from  the  coast,  and  to  receive  the  bills  of  lading  concerning* 
their  cargo.  If  these  ves.sels  are  loaded  with  prohibitive  goods  the 
seizure  of  the  same  shall  be  made,  and  confiscation  shall  be  pronounced 
>agaiDst  the  master  of  the  vessel  with  a  penalty  of  five  hundred 
pounds." 

Law  or  decree  of  the  4th  Germinal,  year  2d,  March  24,  1794,  relating  to 
maritime  commerce  and  revenue  : 

Title  II,  article  3  :  "  The  captain  arriving  within  the  four  miles  of  the 
coast  will  submit  when  required,  a  copy  of  the  manifest  to  the  custom-housj 
official  who  Avill  come  on  board,  and  will  vise  the  original." 

Article  7 :  "  The  captain  and  the  other  officers  on  the  revenue  vessels 
jn'dj  visit  all  ships  under  one  hundred  tons  which  are  at  anchor  or  luffing 
within  the  four  leagues  of  the  coasts  of  France,  excepting  they  be  of 
Superior  strength.  If  the  ships  have  on  board  goods  of  which  the  import 
into  and  export  from  France  is  prohibited,  they  shall  be  confiscated,  as  well 
as  the  cargoes,  together  with  a  fine  of  five  hundred  pounds  against  the 
captains  of  the  ships." 

Provisions  confirmed  by  the  following  laws  : 

Law  of  March  27,  1817,  article  13  :  "  The  same  penalty  shall  be  applied 
in  the  case  provided  by  article  7  of  law  of  the  4tli  Germinal,  year  2,  Title  ii, 
to  ships  under  one  hundred  tons  overtaken,  except  they  be  of  superior 
strength,  within  the  two  myriameters  (four  leagues)  of  the  coasts,  having 
•on  board  forbidden  merchandise." 
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FOURTH, 

CONCURRENT    REGULATIONS. 

The  five  questions  wliicb,  in  the  order  adopted  by  the  Treaty,  are- 
first  submitted  to  the  Tribunal  of  Arbitration,  may  for  practical  pur- 
poses be  reduced  to  two  ;  and  these  present  for  consideration  the  two 
general  grounds  upon  which,  in  the  contemplation  of  the  Treaty,  the 
United  States  might  assert  a  right  to  prevent  the  pursuit  and  capture 
of  the  Alaskan  fur-seals  on  the  high  seas.  The  first  is  the  possession 
by  the  United  States  of  a  jurisdiction  or  right  to  exercise  authority  in 
Bering  Sea  sufiicient  to  enable  it  to  protect  their  seahng  industries 
against  injury  from  the  prosecution  of  pelagfic  sealing  by  the  vessels 
of  any  nation.  The  second  is  the  property  right  or  interest  in  the  seal 
herd,  or  in  the  industry  of  cherishing  and  cultivating  that  herd  an  the 
Pribilof  Islands,  and  taking  the  annual  increase  for  the  purpose  of 
supplying  the  world's  demand.  The  treaty  apparently  assumes  that 
a  determination  in  favor  of  the  United  States  of  the  question  of  juris- 
diction in  Bering  Sea  might  amount  to  a  final  disposition  of  the  whole 
substance  of  the  controversy ;  but  it  is  cautious  in  this  particular,  and, 
having  in  view  the  extreme  importance  of  preserving  the  seals  from 
threatened  extermination,  contemplates  that  even  in  the  event  of  such 
favorable  decision  the  United  States  might  not  be  able,  by  any  exer- 
cise of  the  powers  thus  conceded  to  them,  to  insure  this  preservation  ; 
but  that  regulations  to  be  adopted  by  the  concurrent  action  of  both^ 
nations  might  be  necessary ;  and  this  contemplated  possibility  is  not,  in 
the  view  of  the  Treaty,  displaced  by  any  determination  which  may  be 
reached  upon  the  question  of  property. 

The  seventh  article,  therefore,  broadly  provides  that : 

If  the  determination  of  the  foregoing  questions  as  to  the  exclusive 
jurisdiction  of  the  United  States  shall  leave  the  subject  in  such  position  that 
the  concurrence  of  Great  Britain  is  necessary  to  the  establishment  of 
regulations  for  the  proper  protection  and  preservation  of  the  fur-seal  in  or 
habitually  resorting  to  the  Behring  Sea,  the  arbitrators  shall  then  deter- 
mine what  concurrent  regulations  outside  the  jurisdictional  limits  of  the 
respective  governments  are  necessary,  and  over  what  waters  such  regula- 
tions should  extend,  etc.,  etc. 


CONCURRENT  REGULATIONS.  191 

The   reasons   for    leaving    the    consideration  of    concurrent  regulations 
thus  broadly  open    are   manifest.      In   all   judicial   controversies,  except 
such  as  plainly  involve  nothing  more  than  the  question  of  the  right  to 
a  money  payment,  the  particular  relief;  which  may  be  bssfc  suited  to  the 
exigency    of   the    case   can  never  be    accurately   perceived   until    all    the 
rights,    both    principal    and    incidental,    are    ascertained  ;    and,     conse- 
quently, the   character  and  extent  of  the  relief  are  left  to  be  determined 
^along  with,  or   subsequent    to,  the    determination   of    the    merits    of    the 
case.     This  was  especially  true  of    the    present    controversy   in  the  form 
which  it  assumed  at  the  time  of  the  Treaty.     The  questions  at  that  time 
had  receiv^ed  a  diplomatic  treatment    only.      This  disclosed  that  several 
novel  legal  questions  were  involved  concerning  which  the  high  contract- 
ing  parties    were    not   agreed.      But    they    were    agreed    that,  whatever 
might  be  the  true  solution  of    such    questions,  there  was  one  object  ex- 
tremely desirable  to  both,  namely,  ibat  the  fur-seals  should  be  preserved 
from  the  peril  of  extermination.     If  it  were  determined  that  the   United 
States  had  no  property  interest  in  the  seals,  and  no  exclusive  jurisdiction 
in   Bering    Sea,  concurrent    regulations    would    certainly    be    necessary. 
And  if  it  were  determined  that  they  had  no  property  interest,  but  had  the 
exclusive  jurisdiction,  it  might  yet  be  that  the  inadequacy  of  a  protection, 
however   efficiently   exerted,    which   would  be    limited    to    these    waters, 
would  still  render   concurrent    regulations  necessary  to  complete  protec- 
tion.    And,  even  if  it  were  determined  that  they  had  both  the  requisite 
jurisdiction  and  the    property  interest,    there    might    be    a  question    con- 
cerning  the    action    which  they  might   take  to   protect  such  interest    in 
the  Pacific  Ocean,  south  of  Bering  Sea.     Satisfactory  conclusions  upon 
all  these  questions  could  only  be  had  by  an  attentive  examination,  aided 
by  a  full  production  of  proofs,  not  only   of   the    questions    of  right,  but 
also  of    the   whole    subject   of    sealing,    and    of    the    practical   measures 
which    might    be    requisite  to  assure  the    protection  which   both    parties 
•agreed  to   be  supremely  desirable.     The  single  event  which   appears   to 
ihave  been   regarded  as  possibly  rendering  it  unnecessary  to  consider  the 
•question  of  concurrent  regulations  was  a  determination  that  the  United 
States   possessed   the    exclusive    jurisdiction    in   or  over    some    part   of 
Bering    Sea.     A   protection  enforced  by  the  United   States  in  the  exer- 
■cise  of   such  an  authority   might  be    sufficiently  effective  for  the    agreed 
purpose  of  preservation,    and   render   any  concurrent  action  on  the  part 
of  Great  Britain  unnecessary  ;  but  this  was  uncertain.     Hence  the    lan- 
guage of  the  Treaty,  carefully  shaped   so   as  not  to  attempt  anticipations 
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which  might  be  disappointed,  made  it  the  duty  of  the  Tribunal,  "  if  the 
determination  of  the  foregoing  questions  as  to  the  exclusive  jurisdic-. 
tion  of  the  United  States  shall  leave  the  subject  in>  such  a  position  that 
the  concurrence  of  Great  Britain  is  necessary  to  the  establishment  of 
regulations,"  etc.,  to  proceed  and  "  determine  what  concurrent  regula- 
tions outside  the  jurisdictional  limits  of  the  respective  Governments 
are  necessary,"  etc. 

The    first    question    which   arises   here   is,    what    is    the    sc^pe  of    the- 
inquir}"  which    the    Tribunal  is  called    upon    to   make  ?     Is  it   to   deter- . 
mine  what    regulations    consistent  with    the  pursuit   of  pelagic  sealing  are  . 
necessary  ?     Is   it  thus,  or   in    any    other    way,  limited   in    its  inquiry  ? 
It    may  be    urged   that   we   are   at   liberty    to  look    into  the    diplomatic 
communications   which  preceded  the  treaty  and  led  to  it,  with    the  view 
of  more  clearly  ascertaining  what  the  precise  intent   in   this    and   other, 
respects  was,  and  that,  when  these  are  taken  into  view,  it  appears  that  all 
that  the  United   States  claimed  was  that  the  operations  of  tlie    Canadian 
sealers  should  be  placed  under  restrictions,  such  as   those  afforded   by  a 
close  time  and  prohibited  areas. 

It  is  freely  admitted  that  when  suggestions  were  first  made  for  the- 
settlement  of  questions  growing  out  of  the  depredations  of  the  Cana- 
dian sealers  and  the  seizures  of  vessels  employed  for  that  purpose,  it 
was  believed  by  the  United  States  that  the  substantial  enjoyment  by 
them  of  the  rights  acquired  by  their  acquisition  of  Alaska  from  Russia- 
might  be  secured,  and  the  herds  of  seals  protected  sufficiently  for  that 
purpose  by  some  scheme  of  restriction  in  place  or  time,  or  both,  of  pelagic 
sealing.  And  it  is  believed  that  the  Government  of  Great  Britain  at  the 
same  time  supposed  that  such  restrictions  would  suffice  for  the  preser*^ 
vation  of  the  herd. 

But    the    whole   subject  was  at  that  time  novel    and   very  imperfectl}' 
understood  in   either   country.     The    cause,  pelagic    sealing  with   its    re- 
sults,   which  gave  rise    to    the   complaints    on  each  side  was  recent,  and 
had  not  assumed    the    proportions  which    it    subsequently    exhibited,  nor  r 
was  the  actual  magnitude  of  it  at  that  time  known.     Nor  had  the  habits 
of  the  seals,  their  migrations,   and  the  places  at  which  they  might  from 
time  to  time   be   found,  upon   which  the    questions    respecting    rights  of  . 
property  in  them  so    much    depend,  been    studied   and    fully  ascertained. 
The  United   States  had,  from  the  first,  a  conviction  that  their   industry, 
which  came  to  them  as  a  part  of  their  acquisition   from  Russia,  of  cher-.^ 
ishing  and  protecting  their  seals  upon    the    Pribilof  islands,  to    the   end 
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that  they  niio-ht  appropriate  to  themselves  the  anrnial  increase  without 
impairing  the  stock,  could  not  be  destroyed  by  the  iudiscriminate  and 
unrestricted  blaughter  of  the  animal  upon  the  seas.  What  the  precise 
nature  of  their  right  was,  and  what  its  limits  were,  had  not  been  sub- 
jected to  thorough  consideration.  That  they  could  prevent  marauding 
upon  the  islands  themselves  and  in  the  waters  immediately  surround- 
ing them,  and  also  any  hovering  in  the  neighbourhood  of  them  for  such 
purposes,  seemed  too  j^lain  for  question.  And  in  view  of  the  circum- 
stance that  this  industr}'  had  been  cherished  by  Russia  for  lialf  a  cen- 
tury, find  that  the  claims  to  prohibitive  jurisdiction  over  Bering  Sea  had 
been  for  a  similar  period  asserted,  and,  as  was  believed  by  the  Govern- 
ment of  the  United  States,  for  the  most  part  acquiesced  in,  it  seemed 
to  the  Congress  of  the  United  States  a  reasonable  exercise  of  natural 
I'ights  to  prohibit  the  capture  of  fur-bearing  animals  in  the  eastern  half 
of  Bering  Sea,  and  laAvs  were  enacted  by  that  body  designed  to  effect 
such  prohibition. 

These  laws  were  not  limited  in  their  operation  to  citizens  of  the  United' 
States,  but  might  be  enforced  against  the  citizens  of  other  nations; 
and  while,  by  their  terms,  they  assumed  to  be  operative  only  over  the 
Territory  of  Alaska  and  "  the  waters  thereof,"  their  language  was  in- 
terpreted to  include  so  much  of  Bering  Sea  as  was  embraced  by  the 
terms  of  the  cession  fi'om  Russia  to  the  United  States.  At  first  there 
was  little,  if  any,  occasion  for  any  attempt  to  enforce  the  prohibitions 
of  this  legislation  against  any  persons  engaging  in  pelagic  sealing.  It 
was  not  until  the  year  1886  that  this  mode  of  pursuit  had  been  prose- 
cuted sufficientlv  to  attract  the  serious  notice  of  the  United  States ; 
but  in  rliat  year  quite  a  large  number  of  vessels  w^ere  fitted  out  for  this 
purpose  from  Canadian  ports  on  the  northw^est  coast,  and  entered  Ber- 
ino-  Sea.  Some  of  tliem  were  captured  by  armed  vessels  of  the  United 
States,  and  demands  for  the  release  of  them  were  made  by  Her  Majesty's 
Government. 

In  the  discussions  which  followed  those  demands,  the  right  of  the 
United  States  to  make  such  captures  w^as  asserted  by  them  and  denied 
by  Her  Majesty's  Government;  but  the  destructive  tendencies  of  the 
pursuit  thus  sought  to  be  prevented  by  the  United  States  was  substan- 
tially admitted  and  regarded  on  both  sides  as  threatening  practical  exter- 
mination of  the  animals.  This  Avould  have  effected  most  disastrously 
the  interests  of  both  nations.  Both  would  thereby  lose,  in  common  with 
the  world  at  lar^e,  the  benefits  derived  from  the  useful  products  of  tbat^ 
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animal.  And  wliile  the  United  States  would  be  subjected  to  a  particular 
injury  in  being  deprived  of  tlie  profit  coming  from  the  sealing  industries 
on  the  Pribilof  Islands,  Canada,  one  of  the  dependencies  of  Great  Britain, 
would  lose  the  supposed  benefit  of  pelagic  sealing;  and  England  would  be 
■  subjected  to  the  far  greater  loss  which  would  come  from  the  breaking  up 
of  her  industry  in  the  manufacture  of  the  sealskins,  in  which  some  thou- 
sands of  her  people  were  engaged. 

These  considerations  naturally  led  to  the  suggestion  that  both  nations 
■possessed  such  a  common  interest  in  the  preservation  of  the  herd  as  to 
'make  it  expedient  for  them  to  make  an  effort  to  reach  some  agreement 
'designed  to  bring  about  that  result,  which,  if  successful,  would  not  only 
terminate  the  existing  dispute,  but  subserve  the  permanent  interests  of 
^  the  parties. 

In  the  absence  of  full  and  correct  information  by  the  diplomatic  rep- 
'-Tesentatives  of  the   two   governments  of  the    nature    and    habits   of   the 
animal    and    of    the    laws    governing    its  reproduction  and  increase,   the 
'  peculiar  device  for  the  preservation  of  wild  animals  by  restricting  their 
slaughter  to  a  limited  time  was  suggested,  and    apparently  accepted  on 
both  sides,   almost   immediately,   as   being   likely   to   furnish  a  sufficient 
"safeguard    against    the    apprehended    destruction.       The     time     during 
"which  such  a  restriction  should  be  enforced,  the  only  point  upon  which 
difference  of  opinion    might    have  been  anticipated,  was  at  once  agreed 
upon,  and  there  can  be  little  doubt  that  a  formal  agreement  would  have 
been  immediately  framed  and  ratified,  had  not  Canada,  moved,  presum- 
ably, by  the  remonstrances  of  her  pelagic   sealers,  interposed  and  pressed 
an  objection.^     It    is  fortunate,   in   the  view  of    the   United    States,  that 
such  an  agreement  was  not  consummated.     It  would  have  proved  wholly 
illusive. 

The  foundation  of  this  concurrence  in  the  device  of  a  close  season  was 
the  predominating  necessity  of  preserving  the  animals  from  extinction; 
and  there  is  no  reason  to  suppose  that,  had  it  then  appeared  that  ab- 
solute prohibition  of  pelagic  sealing  was  requisite  to  that  end,  such  pro- 
hibition would  have  been  acceded  to  in  the  absence  of  remonstrance 
from  Canada,  originating  in  the  present  interest  of  persons  engaged  in 
pelagic  sealing,  an  interest  which  regarded  with  comparative  indiffer- 
'  ence  the  eventual  fate  of  the  animal.  It  is  not  to  be  supposed  that  the 
enlightened    statesmanship   of    Lord    Salisbury,    unembarrassed    by   any 

1  Diplomatic  Correspondence,  Case  of  the  United  States,  Appendix,  Yol.  I,  pp.  175  to 
•183,  inclusive. 
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difficulty  growing  out  of  the  opposition  of  a  great  dependency  of  the 
British  Empire,  would  have  insisted  for  a  moment  upon  a  continued  in- 
dulgence of  the  pursuit  of  pelagic  sealing,  had  it  appeared  that  such  a 
course  would  have  involved,  in  the  near  future,  the  practical  extermination 
of  the  fur-seals.  He  surely  would  not  have  sacri6ced  the  interests  of  the 
world  and  the  very  large  special  manufacturing  interest  of  Great  Britain,  in 
order  to  save  for  a  few  years  a  pursuit  which  was  rapidly  working  the 
destruction,  not  only  of  the  great  interests  above  referred  to,  but  also  of 
itself. 

The  failure  of  the  negotiations  referred  to  left  the  situation  involved 
not  only  wdth  the  existing  dispute,  but  aggravated  by  the  certainty  that 
fresh  causes  of  irritation  and  contention  would  constantly  arise ;  and  the 
proportions   of   the  controversy  continued  to  increase   until  the  peaceful 
relations  of  the  two  governments  became  most   seriously  threatened.     A 
renewal  of  negotiations  ensued,  which  led  to  the  ratification  of  the  Treaty 
under  which  the  present  Tribunal  has  been  constituted.     Whatever  may 
have  been  the   effect  of  the   later  negotiations  in  separating  the  parties 
more  widely  upon  the  main  questions  of  right  involved  in  the  controversy, 
there  is  one  point  upon  which,  having  been  substantially   agreed  at  first, 
they  were  brought  more  ^nd  more  into  unison,  namely,  the  predominating 
necessity  of   preserving    the    seals.     The  Seventh  Article  of   the  Treaty 
■calls  upon  the  Tribunal  to   determine  simply  "what  concurrent  regula- 
tions outside  the  jurisdictional  limits  of  the  respective  governments  are 
iiecessari)    to    the   proper   protection    and   preservation   of    the   fur-seals." 
Fitness  for  the   accomplishment  of  that   end   is  the  only  description  in 
the   Treaty  of    the    regulations  which    this    Tribunal   is    to   ascertain   or 
devise.     After  the  article  had  assumed  its  present  form  in  the  negotia- 
tions, some   effort  was  made  by  Lord  Salisbury  to  restrict  its  effect  to 
•confer  upon  the  Tribunal  the   full  discretion  whicli  its  terms  import ;  but 
this  was  resisted  on  the.  part  of  the  United  States,  and  the  attempt  was 
abandoned.^ 

The  foregoing  brief  review  of  the  negotiations  will  serve  to  show  that 
the  authority  and  discretion  of  the  Arbitrators  in  respect  of  concurrent 
regulations  is  wholly  unrestricted,  except  by  the  single  condition  that 
they  are  to  be  operative  only  outside  of  the  municipal  jurisdictions. 
There  is  not  only  no  language  importing  that  some  form  or  degree  of 
that  pursuit  is  to  be  retained,  but  there  is  no  implication  even  to  that 

^  Diplomatic  Correspondence,  Case  of  the  United  States,  Appendix,  Yol.  I,  pp.  339  to 
315,  inclusive. 
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effect.  It  is  not  said  that  they  are  to  be  regulations  of  pelagic  sealing. 
They  are  regulations  "  outside  of  the  jurisdictional  limits  of  the  respective 
governments,"  and  "for  the  proper  protection  and  preservation  of  the 
fur-seal." 

We  are  thus  brought  to  the  main  question :  What  regulations  are 
necessary  ?  This  depends  upon  a  consideration  of  the  nature  and  habits 
of  the  seals,  the  perils  to  which  they  are  exposed,  the  causes  which  operate 
to  diminish  their  numbers  and  prevent  their  reproduction,  and  the  con- 
trivances calculated  to  be  most  effectual  to  prevent  the  operation  of  those 
causes.  It  will  be  at  once  perceived  that  such  a  discussion  must  be,  in 
great  part  at  least,  a  simple  repetition  of  that  already  gone  through 
with  upon  the  question  of  the  claim  of  a  property  interest.  This  comes 
from  the  circumstance,  which  we  trust  has  been  made  sufficiently  manifest, 
that  the  institution  of  property  is  but  the  result  of  the  solution  by 
society  of  very  much  the  same  question  which  we  are  now  proposing  to 
enter  upon.  Human  society  has  had  before  itself  repeatedly  or  rather 
constantl}',  from  its  first  beginnings,  this  same  question — ii^lnat  regulations 
are  necessanj  to  preserve  the  useful  races  of  animals — and  the  uniform 
solution  has  been  to  devise  and  adopt  that  particular  class  of  regulations, 
which,  taken  together  and  enforced,  constitute  the  institution  of  pi'ivate 
property  and  its  attendant  safeguards,  so  far  as  that  expedient  is  possible 
and  effectual  to  the  end ;  and  it  has  been  found  thus  possible  and  effectual 
in  the  case  of  all  those  animals  which  V(Dluntarily  so  far  subject  themselves 
to  human  control  as  to  enable  their  masters  to  appropriate  the  increase 
without  destroying  the  stock.  In  respect  to  those  races  which  can  not  be 
subjected  to  human  control  the  solution  has  been  to  devise  that  class  of 
regulations  simply  restrictive  of  slaughter,  of  which  ordinary  game  laws 
are  the  types. 

Inasmuch  as  it  is  indisputable  that  the  fur-seals  of  Alaska  are  ani- 
mals which  submit  themselves  to  human  control,  so  far  as  to  enable  the 
proprietors  of  the  soil  to  which  they  resort  to  take  for  human  use  the 
utmost  increase  without  destroying  the  stock,  the  question  what  regu- 
lations are  necessary  for  their  proper  protection  and  preservation  is  at 
once  and  finally  answered.  There  is  but  one  regulation  needed  "out- 
side the  jurisdictional  limits  of  the  respective  governments,"  and  that 
is  that  all  pelagic  sealing  by  the  citizens  of  either  nation  be  absolutely 
prohibited.  Unless  the  uniform  experience  of  human  society  from  the 
earliest  times  in  respect  to  such  classes  of  animals  is  not  likely  to  be 
repeated,  or  unless  it  seem  probable    that    this  tribunal  has  the  wisdom 
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ftud  ingenuity  to  devise  otlier  regulations  which  human  society  has  never 
as  yet  been  able  to  conceive,  v^hich  will  effectually  counteract  the 
destructive  tendency  of  pursuit  by  men  excited  and  inflamed  by  the  greed 
for  gain,  that  regulation  must  certainly  be  deemed  necessary. 

Yv'e  might  well  dismiss  the  subject  of  regulations  at  this  point,  as 
needing  no  farther  elucidation,  and  should  do  so  except  for  the  circum- 
stance that  it  may  possibly  be  considered  that  there  is  still  a  doubt  con- 
cerning the  extent  and  degree  of  the  destructive  tendency  of  a  method  of 
indiscriminate  slaughter  such  as  pelagic  sealing  is.  That  it  operates 
directly  to  diminish  tlie  birth  rate  by  sacriticiug  females  instead  of  "males, 
that  it  sacrifices  large  numbers  which  are  never  recovered,  and  that  this 
is  unnecessary,  because  there  is  a  mode  of  selective  slaughter  which 
involves  neither  of  these  forms  of  waste,  is  undeniable  ;  and,  inasmuch 
as  it  is  conceded  by  the  Joint  Report  of  the  Commissioners  of  both  Govern- 
ments that  under  this  method  of  capture  the  seals  are  diminishing  with 
cumulative  rapidity,  there  seems  to  be  wanting  no  element  requisite  to 
justify  the  conclusion  that  this  absolute  prohibition  is  necessary.  But  it 
may  still  be  contended  that  this  mode  of  slaughter  may,  without  absolute 
prohibition,  be  so  restricted  as  to  be  compatible  with  the  preservation  of 
the  race.  This  position  is  assumed  in  the  Report  of  the  Commissioners  of 
Great  Britain,  but  no  proofs  are  adduced  or  reasons  offered  by  them,  to 
make  good  their  assumption. 

The'  first  point,  therefore,  Avhich  should  engage  our  attention  is  whether 
any  allowance  of  pelagic  sealing,  hoAvev'er  restricted  in  place  or  time,  is 
compatible  with  the  permanent  existence  of  tiie  seal  herd.  By  the  terms 
"any  allowance,"  we  do  not  mean  the  least  measure  of  formal  permission, 
such,  for  instance,  as  would  alloAv  the  pursuit  to  be  carried  on  during  the 
months  of  December  and  January  only,  when  the  seas  are  so  rough,  and 
the  seals  found  with  such  difficulty  that  there  is  no  temptation  to  engage 
in  the  enterprise,  but  such  j)ermission  as  would  afford  some  chance 
of  success,  and  tempt  undertakings  that  would  result  in  the  capture  of. 
considerable  numbers  of  seals.  Anv  license  more  restricted  than  this  would 
be  Avholly  unimportant  as  a  license,  and  not  worth  discussion.  It  would 
amount  for  all  substantial  purposes  to  absolute  prohibition,  and  should  be 
viewed  as  sach. 

The  question  to  which  a  clear  answer  should  first,  be  given  is,  "  What 
causes  a  diminution  of  the  herd  P  "  It  might  at  first  be  hastily  supposed 
that  any  killing  of  seals  would  work  pro  tan'o  a  decrease  of  the  nor- 
mal numbers ;   but  a  moment's  reflection  will  show  that  this  is  not  neces- 
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sarily  true.  The  animal  being  polygamous,  and  each  male  sufficing  for 
"from  thirty  to  fifty  or  more  females,  we  have  only  to  apply  common  barn- 
yard knowledge  in  order  to  learn  that  under  normal  conditions  there  must 
always  be  produced  a  large  number  of  superfluous  males,  which,  if  not 
taken  away,  would,  of  themselves,  by  their  fierce  and  destructive  contests 
for  the  possession  of  the  fem.ales,  not  only  destroy  themselves  in  large 
numbers,  but  greatly  interfere  with  and  obstruct  the  work  of  reproduction. 
'This  superfluity  of  males,  therefore,  may  be  taken  not  only  without 
injury,  but  with  positive  benefit  to  the  herd.  It  is  obvious  that  it  is 
only  by  diminishing  the  birthrate  that  the  normal  numbers  of  the  herd 
•can  be  injuriously  affected.  If  the  seals  were  not  interfered  with  by 
man  the  herd  would  increase  in  number,  until  by  the  operation  of  natural 
•conditions  tending  to  restrict  increase,  and  which  operate  with  accu- 
mulating force  as  the  numbers  become  large,  such  as  deficiency  of  food, 
•want  of  convenient  room  on  the  breeding  places,  the  occupation  of  the 
males  in  destructive  warfare  among  ^themselves,  which  must  greatly 
interfere  with  the  work  of  reproduction,  the  deaths  become  equal  to  the 
births.  The  numbers  of  the  herd  will,  other  things  being  unchanged, 
then  remain  constant.  This  is  so  clearly  explained  in  the  Report  of  the 
^Commissioners  of  the  United  States  that  it  is  unnecessary  to  further 
■•enlarge  upon  it  here. ' 

Disregarding  the  causes,  other  than  the  interference  of  man,  which  may 
operate  to  reduce  the  numbers  of  the  herd,  such  as  killer- whales  or  other 
enemies,  or  insufficiency  of  food,  or  disease,  matters  concerning  which  we 
have  little  or  no  knowledge,  it  is  manifest  that  the  killing  of  a  single 
•breeding  female  must,  pro  tanto,  operate  to  diminish  the  number  of  births 
and  thus  tend  towards  the  destruction  of  the  animal.  We  need  go  no 
further.  The  conclusion  from  this  single  fact  is  certain  and  irresistible. 
Pelagic  sealing  means  the  killing,  principally  of  females  and  breeding  females ; 
-and  if  practiced  to  such  an  extent  as  to  saci-ifice  such  females  in  considerable 
.numbers^  must,  in  proportion  to  the  numbers  sacrificed,  work  a  destruction 
of  the  herd;  and  the  question  when  the  destruction  will  be  so  complete  as 
to  amount  to  a  sweeping  away  of  the  seals  as  a  subject  of  value  in  commerce 
is  a  question  of  time  only. 

It  is  respectfully  submitted  to  this  Tribunal  that  right  here  is  an  end 
of  legitimate  debate.  Any  further  discussion  must  relate  to  a  question 
how  far  man  can  tamper  with  the  laivs  of  oiat-ure  without  incurring  an 
injurious   penalty.      The  answer  of    a  tribunal  bound  to    take    notice    of 
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and  administer  tlie  law  of  nature  should  be  instant  and  decisive  that 
he  can  not  tamper  with  them  at  all.  His  sole  business  is  to  ascertain  and 
oheij  them,  well  knowing,  as  he  does,  that  any  violation  of  them  entails, 
with  the  certainty  of  fate,  its  corresponding  punishment. 

But,  notwithstanding,  let  the  Inquiry  hoiv  soon  the  destruction  would  be 
complete  be  pursued.  And,  for  this  purpose,  let  it  be  assumed  that  the 
present  magnitude  of  the  pelagic  catch,  and  the  consequent  destruction  of 
females,  be  continued.  That  catch  amounted  in  1891  to  68,000,  according 
to  the  Report  of  the  British  Commissioners,^  and  the  number  of  victims 
dying  from  wounds  and  not  recovered  is  not  included.  If  we  knew  what 
the  number  of  breeding  females  in  the  herds  was  at  the  same  time,  some 
ground  for  conjecture  w^ould  be  furnished.  But  of  this  we  are  wholly 
ignorant.  We  do  not  know  the  numbers  even  of  the  whole  herd  at  that  or 
any  other  time,  still  less  the  number  of  breeding  females.  All  conjectures 
upon  these  points  are  wild  and  untrustworthy.  But  there  are  some  facts 
within  our  knowledge  which  throw  a  certain  measure  of  light  upon  the 
inquiry.  We  know  something  concerning  the  average  drafts  made  by  the 
Russians  during  their  occupation  of  the  Islands,  and  which  were  confined 
to  nonhreecUng  males. 

According  to  the  Report  of  the  British  Commissioners  the  average 
annual  draft  for  the  eighty-one  years  of  Russian  occupation  was  34,000.^ 
But  inasmuch  as  this  includes  long  periods  of  abstinence  made  neces- 
sary by  the  depletion  of  the  herd,  from  exceptional  or  unknown  causes, 
it  would  probably  be  nearer  to  the  truth  to  place  the  usual  draft  un- 
der the  Russian  occupancy  at  from  50,000  to  75,000.  And  during  this 
period  the  draft  was  often  made  smaller  than  it  might  safely  have  been, 
by  reason  of  a  diminished  demand  in  the  market.  The  smaller  num- 
ber, however,  would,  obviously,  bo  less  favorable  to  any  indulgence  of 
pelagic  sealing.  We  also  know  that  under  the  more  careful  manage- 
ment of  the  United  States  an  annual  draft  of  100,000  was  made  with- 
out any  observed  serious  diminution  of  the  herd  until  after  pelagic  seal- 
ing had  assumed  large  proportions.  It  may,  therefore,  probably  be 
assumed  as  reasonably  certain  that  under  normal  conditions,  the  herd 
contains  such  a  numher  of  breeding  feviales  as  will  allow  an  annual  taking 
of  100,000  nonbreeding  males,  provided  pelagic  sealing  is  prohibited,  and 
that  this  draft  of  100,000  is  the  limit  of  nondestructive  capture.  Taking- 
the  pelagic  catch  of  1891,  which  was  68,000,  there  must  be  added  to  it 
the  number  killed  and  not  recovered  ;  which,    as  we   wish   to  keep   rery 
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fa)-  within  tlie  tnitli,  may  be  taken  as  one  in  every  four.  The  number 
68,000  represents,  therefore,  three-fourths  only  of  the  total  killed,  which 
would  thus  amount  to  68,000  plus  22,666,  or  90,666.  Of  this  number,  ob- 
serving the  same -caution  in  statement,  at  least  three-fourths  are  females, 
which  would  thus  number  68,000,  or  the  number  actually  recovered. 
How  many  of  these  may  be  barren  females,  there  is  no  means  of  as- 
certaining. Wc  have  no  reason  to  suppose  that  the  number  is  con- 
siderable. 

The  question  whether  it  would  take  a  long  or  short  period  to  sweep 
away  the  herd  if  68,000  females  were  actually  taken  from  them  each 
5'ear  furnishes  its  own  answer.  The  same  annual  subtraction  from  a 
constantly  diminishing  sum  would  be  an  accelerating  progress  of  de- 
'strruction  which  would  soon  complete  its  work,  even  if  all  taking  of  seals  on 
the  land  were  in'ohihited.  The  only  cause  tending  to  moderate  the  rapidity 
of  the  destruction  would  be  the  increasino'  difficulty  of  securinof  the  annual 
68,000  Avith  the  diminishing  number  of  females;  but  as  this  number  di- 
'minished,  the  draft  would  be  proportionately  larger :  and  even  this  check 
upon  the  destruction  would  be  done  away  with  by  the  increasing  force 
employed  in  the  pelagic  slaughter,  so  long  as  the  pursuit  held  out  a  chance 
of  profit ;  and  the  constantly  increasing  price  of  skins — the  sure  result  of 
diminution  of  the  supply  in  the  market — would,  help  to  stimulate  the  pro- 
secution of  the  work. 

-  It  is  no  longer  matter  of  wonder  that  the  much  smaller  pelagic  catch, 
amounting  in  1882  to  12,000,  and  annually  increasing  until  it  amounted  in 
1887  to  87,500,^  had  produced  an  effect  which  became  distinctly  manifest 
at  the  breeding  places  in  1889  and  1890,  by  the  difficulty  of  finding  the 
regular  number  of  100,000  young  males  for  the  purpose  of  slaughter, 
which  led  to  an  order  to  arrest  the  further  killing.  It  would  be  there  that 
the  invasion  upon  the  numbers  of  the  herd  would  be  first  observable.  No 
o-ne  could  teli  from  any  survey  oc  the  whole  herd,  stretched  out  over  in  the 
aggregate  some  10  miles  in  extent,  and  presenting  differing  appearances 
from  time  to  time,  that  the  numbers  had  diminished  until  the  diminution 
had  reached  an  advanced  stas^e  ;  but  any  considerable  decrease  in  the  num- 
ber  of  breeding  females,  involving,  as  it  would,  a  decrease  of  births,  would 
soon  become  manifest  in  the  crucial  practical  test  of  selecting  the  quota  of 
kill  able  young  males.- 

But  counsel  for  Great  Britain  may  protest  that  it  is  not  to  the  pur- 
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pcse  to  discnss  the  effects  of  present  pelagic  slaughter,  because  everyone 
concedes  that  it  is  destructive  and  should  be  i-estricted.  It  is  true  that 
this  is  admitted  even  by  the  Commissioners  of  Great  Britain,  although 
they  assert  that  the  destruction  is  in  part  imputable  to  excessive  killing  of 
males  upon  the  islands  ;  but  it  is  none  the  less  proper  that,  in  the  inquiry 
we  are  now  upon,  Jioiv  soon  a  destructive  method  of  capture  will  result  in 
complete  destruction,  we  should  begin  with  a  degree  of  it  admitted  to  be 
speedily  fatal.  It  tends  to  simplify  the  inquiry  by  drawing  attention  to 
the  point  how  far  any  suggested  methods  of  destruction  will  arrest  this 
fatal  destruction  of  females. 

The  problem,  of  course,  is  to  devise  some  method  of  pelagic  sealing 
which  will  prevent  this  measure  of  destruction,  or  anything  approaching 
it.  We  must  here  turn  our  attention  to  the  methods  suggested  by  the 
British  Commissioners.  They  have  exercised  their  ingenaity  to  the  utmost 
upon  this  point,  and  if  the  measures  proposed  by  them  are  inadequate,  we 
may  reasonably  infer  that  no  sufficiently  effective  ones  can  be  devised. 
The  final  result  of  their  efforts  is  embodied  in  what  is  termed  by  them 
*'  Specific  scheme  of  Regulations  recommended."  This  is  contained  in  the 
following  paragraphs  of  their  Report : 

155.  In  view  of  the  actual  condition  of  seal  life  as  it  presents  itself  to  us 
at  the  present  time  we  believe  that  the  requisite  degree  of  protection  would 
be  afforded  by  the  application  of  the  following  specific  limitations  at  shore 
and  at  sea : 

(a)  The  maximum  number  of  seals  to  be  taken  on  the  Pribilof  Islands  to 
be  fixed  at  50,000. 

(h)  A  zone  of  protected  waters  to  be  established,  extending  to  a  distance 
of  20  nautical  miles  from  the  islands. 

(c)  A  close  season  to  be  provided,  extending  from  the  15th  September 
to  the  1st  May  in  each  year,  during  which  all  killing  of  seals  shall  be  pro- 
hibited, with  the  additional  provision  that  no  sealing  vessel  shall  enter 
Behring  Sea  before  the  1st  July  in  each  year. 

156.  Respecting  the  compensatory  feature  of  such  specific  regulations,  it 
is  believed  that  a  just  scale  of  equivalency  as  between  shore  and  sea  sealing 
would  be  found, ,  and  a  complete  check  established  against  any  undue 
diminution  of  seals,  by  adopting  the  following  as  a  unit  of  compensatory 
regulation  : 

For  each  decrease  of  10,000  in  the  number  fixed  for  killing  on  the  islands, 
an  increase  of  10  nautical  miles  to  be  given  to  the  width  of  protected  ^vaters 
about  the  islands.  The  minimum  number  to  be  fixed  for  killing  on  the 
islands  to  be  10,000,  corresponding  to  a  maximum  width  of  protected  waters 
of  60  nautical  miles. 

157.  The  above  regulations  represent  measures  at  sea  and  ashore  suffi- 
ciently equivalent  for  all  practical  purposes,  and  probably  embody  or  pro- 
vide for  regulations  as  applied  to  sealing  on  the  high  seas  as  stringent  as 
would  be  admitted  by  any  maritime  power,  whether  directly  or  only 
potentially  interested.^ 

^  Eeport  of  Br.  Com.,  p.  25. 
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The  first  observation  in  relation  to  this  suggested  scheme  which  we 
liave  to  make,  is  that  it  begins  with  a  restriction,  not  upon  'pelagic  seal- 
ing, but  upon  the  taking  of  seals  7Ljpon  the  Pribilof  Islands,  proposing  a 
restriction  of  that  to  50,000  annually.  This  is  wholly  inadmissible. 
Whatever  the  distinguished  Commissioners  may  think  proper  or  desir- 
able in  the  way  of  restriction  upon  the  action  of  the  United  States 
upon  its  own  soil,  it  never  occurred  to  the  Government  of  Great  Britain 
to  ask  that  that  nation  should  submit  the  exercise  of  its  sovereign 
power  to  the  authority  of  any  tribunal ;  nor  have  we  any  reason  to 
suppose  that  the  diplomatic  representatives  of  Great  Britain,  at  any 
time  in  the  course  of  the  negotiations  which  resulted  in  the  Treaty, 
imagined  that  any  admissible  scheme  of  regulations  could  embrace  a 
limitation  upon  the  killing  of  superfluous  males  upon  the  land,  to  the  end 
that  females  might  be  killed  upon  the  sea.  It  is  enough  to  say  that  the 
Treaty  strictly  confines  the  regulations  which  the  Tribunal  may  consider 
to  such  as  are  "  outside  the  jurisdictional  limits  of  the  respective  govern- 
ments." 

But  let  this  pass  in  the  present  discussion,  for  we  desire  to  consider 
the  sufficiency  of  the  proposed  regulations  upon  the  face  of  them.  In 
substance,  the  scheme  purports  to  be,  so  far  as  pelagic  sealing  is  con- 
cerned, a  mere  interposition  of  additional  difficulties  in  the  prosecution 
of  it  by  restricting  it  in  place  and  time.  It  establishes  a  prohibited 
zone,  with  a  radius  of  20  miles  from  the  islands,  confines  all  pelagic 
sealing  to  the  period  between  the  1st  of  May  and  the  15th  of  September 
in  each  year,  and  forbids  entrance  into  Bering  Sea  before  the  1st  of  July  in 
any  year.  There  are  several  observations  immediately  suggested  by  this 
scheme,  which  is  declared  by  tbe  contrivers  of  it  to  afford  "  the  requisite 
degree  of  protection." 


(1)  In  the  first  place  it  does  not  purport  to  restrict  the  number  of 
seals  so  killed  at  sea  to  less  than  68,000,  unless  the  killing  of  that  number 
is  practically  impossible  under  the  conditions  imposed.  What  guaranty 
or  assurance  is  there  that  68,000  females  will  not  still  be  slaughtered 
under  the  limited  conditions  ?  All  that  is  requisite  to  this  end  is  the 
employm.ent  of  an  additional  force  of  vessels  and  men,  and  this  is  easily 
possible,  and  will  certainly  be  supplied  if  the  price  rf  sJcins  will  justify 
it.  We  know  this  would  be  the  case,  for  it  must  be  taken  as  certain 
that  the  force  of  pelagic  sealers  would   be  largely  increased  at  the  price 
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which  skins  commanded  in  1891,  when  68,000  were  taken  at  sea.  The 
force  had  been  steadily  increasing  for  years,  and  there  is  no  reason  for 
a  belief  that  the  progress  would  have  ceased.  Men  will  eagerly  engage 
in  such  pursuits  long  after  the  certainty  of  a  profit  disappears.  It  still 
has  great  prizes,  and  it  is  these  which  tempt  enterprise  and  risk.  More 
than  this,  the  scheme  scarcely  interposes  any  additional  difficulties.  It 
cuts  off  very  little  of  the  time  during  which  pelagic  sealing  is  now  or  can 
be  prosecuted  with  advantage.  A  very  small  additional  force  would  suffice 
to  raise  the  capture  to  the  amount  obtainable  by  the  present  force  opera- 
ting without  restriction. 

But,  finally,  and  decisively,  the  scheme  itself  furnishes  a  cause  certain 
to  bring  to  the  work  of  destruction  a  force  which  would  carry  the 
slaughter  far  beyond  the  limit  even  of  68,000  females  per  annum.  It 
cuts  off*  from  the  market  the  supply  from  the  breeding  islands  of  50,000 
skins,  leaving  that  enormous  deficiency  to  be  supplied  by  the  pelagic 
sealers !  What  greater  boon  could  they  ask  ?  If  these  Commissioners 
had  deliberately  set  about  to  contrive  a  project  for  the  stimulation  of 
pelagic  sealing,  and  for  the  delight  of  those  engaged  in  it,  they  could 
have  devised  nothing  so  well  calculated  for  that  end  as  to  take  out  of 
the  market  50,000  skins  of  the  supply  from  the  Pribilof  Islands,  when 
the  price  stands  at  125  shillings  per  skin,^  and  give  the  pelagic  sealers 
a  chance  to  make  up  the  deficiency  between  the  1st  of  May  and  the  1st  of 
September,  with  the  privilege  of  entering  Bering  Sea  on  the  1st  of  July, 
and  of  approaching  the  Pribilof  Islands  to  a  distance  of  20  miles  therefrom. 
Indeed,  with  such  temptations,  they  would  greatly  increase  the  catch  over 
present  limits,  even  if  they  were  excluded  from  Bering  Sea  altogether. 
Their  catch  in  the  North  Pacific  during  the  present  year  has,  it  is  believed, 
amounted  to  nearly  that. 

But  we  must  not  do  the  Commissioners  the  injustice  of  confining 
criticism  to  a  part  of  their  scheme.  It  includes  another  feature  of 
restriction,  which  is  indicated  as  furnishing  "  a  just  scale  of  equivalency 
as  between  shore  and  sea  sealing,"  and  "  a  complete  check  against  undue 
diminution  of  seals."  This  is  that  the  United  States  may  procure  an 
addition  of  ten  nautical  miles  to  the  radius  of  the  zone  of  protection 
around  the  islands  for  each  reduction  of  10,000  below  the  maximum  of 
60,000  to  be  allowed  to  be  killed  upon  the  islands,  so  that  a  protected 
zone    of    a    radius   of    60    miles    might    be    obtained    by    a    voluntary 
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reduction  of  tke  Bumber  to  be  taken  on  the  islands  to  10,000.  Of  course^ 
witb  a  fwrtlier  witbidrawal  from  the  market  of  the  supply  furnisbed  by  the 
jslauiis,  to  the  amount  of  40,000  skins  annually,  that  is  to  say,  by 
laying  practically  the  whole  market  to  be  supplied  by  the  pelagic  sealers, 
&  force  in  the  shape  of  vessels  and  men  would  speedily  show  itself 
sjLifficient  to  sjangbter,  Rot  60,000  females  a  season,  but  100,000,  and  even 
more,  between  the  first  of  May  and  the  15th.  of  September.  But  we  fail 
io  p.erceive  the  us^e,  or  the  consistency,  of  imposing  a  limit  to  which  such 
-voluntary  reductions  of  slaughter  on  the  breeding  islands  should  be  carried 
by  making  the  minimum  10,000.  Why  should  the  United  States  not  be 
pern^itted,  if  thej'  desired,  to  purchase  a  protected  zone  of  60  miles  radius 
lay  /giving  up  the  right  to  slaughter  a  single  seal  ?  The  scheme  had  as  its 
sole  merit  some  poor  pretension  in  the  way  of  comicality.  Why  should 
j}his  be  tjirown  away  ? 

.  (2)  We  may  be  told  that  we  are  really,  if  not  avowedly,  imputing  to 
tbe^js  Commissioners  an  intention  to  protect  and  promote  the  interests 
of  the  Canadian  sealers,  and  that  this  is  unfair ;  that  if  they  are  labor- 
ing in  behalf  of  pelagic  sealing,  they  are  working  as  much  for  the  inter- 
ject pf  citizens  of  the  United  States  as  for  Canadians,  inasmuch  as 
..pelagic  sealing  is  as  open  to  the  former  as  it  is  to  the  latter.  We  do 
i\ot>  fcrg^t  the  suggestion  of  the  Commissioners  to  this  effect,^  and  we 
rejnember  at  the  same  time,  what  was  well  known  to  them,  that  this 
occup.ation  is  not  unreservedly  open  to  citizens  of  the  United  States.  That 
nation  deems  itself  bound  by  the  spirit  and  principles  of  the  law  of  nature, 
holxjs  itself  under  an  obligation  to  use  the  natural  advantages  which 
have  fallen  to  its  lot,  by  cultivating  this  useful  race  of  animals  to  the 
end  that  it  may  furnish  its  entire  increase  to  those  for  wbom  nature  in- 
tended :itj  wherever  they  dwell,  and  without  danger  to  the  stock.  It 
holds,  as  the  law  of  nature  holds,  that  the  destruction  of  the  species  by 
barbaj'ous  and  indiscriminate  slaughter  is  a  crime,  and  punishes  it  with 
severe  penalties.  Its  enactments  adopted  when  it  was  supposed  that  the 
only  danger  of  illegitimate  slaughter  was  confined  to  Bering  Sea  were 
supposed  to  be  adequate  to  prevent  all  such  slaughter.  Are  the  United 
St^i^s  to  be  deprived  of  the  benefit  of  the  seals  unless  they  choose  to 
abandon  and  repudiate  the  plain  obligations  of  morality  and  natural 
law  ? 

1  Report  of  Br.  Com.,  p.  20. 
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(3)  But  what  would  be  the  cost  of  this  scheme  ?  Some,  not  indeed 
very  large,  additional  difficulties  would  be  interposed  in  obtaining  the 
present  pelagic  catch  of  68,000.  It  would  require  a  somewhat  larger 
investment  of  capital  in  vessels  and  appliances,  and  a  somewhat  greater 
expenditure  in  wages.  This,  as  has  been  shown,  would  be  fully  reim- 
bursed to  the  sealers,  with  a  large  additional  profit,  by  means  of  the 
subtraction  from  the  market  of  50,000  skins  now  furnished  from  the 
Pribilof  Islands,  and  the  consequent  increase  of  price.  This  increase 
of  price  must  of  course  be  paid  by  the  consuyner.  We  can  not  well  con- 
jecture the  amount  of  it.  It  could  hardly  be  less,  if  we  may  rely  upon 
the  teachings  of  the  table  of  prices,^  than  $10  per  skin,  and  might 
amount  to  much  more.  This  additional  cost,  increased  at  every  stage 
in  the  process  of  manufacture  and  exchange,  might  easily  add  $30  to 
the  price  of  the  skin  when  it  comes  to  the  consumer,  and  thus  the 
world  would  be  burdened  by  an  additional  charge  for  100,000  skins  to 
the  amount  of  the  easily  possible  sum  of  $3,000,000.  And  what  would 
it  cost  to  maintain  the  naval  police  required  to  enforce  this  scheme  ? 
How  many  armed  steamers  would  be  needed  to  guard  effectually 
against  the  entrance  of  a  trespasser  within  a  prohibited  zone,  the  cir- 
cumference of  which  is  upwards  of  140  miles,  in  a  region  of  thick  and 
almost  perpetual  fogs  ?  A  million  of  dollars  annually  would  be  a  mode- 
rate estimate  of  the  expenditure  required,  and  this  must  be  paid  by  some- 
body, the  Commissioners  do  not  tell  us  by  whom. 

And  for  tvhom  and  for  what  is  this  prodigious  tax  to  be  imposed  ? 
For  the  Canadian  sealers  alone,  and  in  order  to  enable  them  to  make  a 
profit,  for  a  few  short  years,  by  the  total  destruction  of  a  race  of  use- 
ful animals  !  If  the  assumption  of.  such  a  burden  were  necessary,  in 
order  to  preserve  the  seals,  the  propriety  of  making  it  would  be  worthy 
of  consideration ;  but  it  is  absolutely  no  misrepresentation  or  exaggera- 
tion to  say  that  it  would  be  a  price  paid,  not  for  their  preservation,  but 
for  their  more  speedy  extermination.  Not  a  dollar  of  this  enormous 
expenditure  is  needed  for  any  useful  purpose.  The  entire  increase  of 
all  the  herd  may  be  made  available  at  the  lowest  possible  price,  without 
endangering  the  stock  and  without  imposing  any  additional  burden 
upon  the  world,  by  simply  confining  the  capture  of  the  seals  to  the 
methods  allowed  by  natural  law.  Nor  is  the  expenditure  needed  even 
for  the  mischievous  purpose  of  killing  off  the  seals.  It  is  indeed  a  con- 
trivance by  which  that  result    would   be   hastened,  but  if  nothing  were 

^  Case  of  the  United  States,  Appendix,  Yol.  II,  p.  561. 
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done,  and  pelagic  sealing  were  permitted  to  be  prosecuted  without  let  or 
hindrance,  the  end  would  be  reached  nearly  as  soon. 

(4)  The  severity  amounting  to  injustice,  in  the  operation  of  such  a 
scheme  would  be  worth  commenting  upon,  were  it  on  other  grounds 
admissible.  How  would  the  sealer  know,  in  that  region  of  fog,  whether 
he  was  inside  or  outside  of  the  prohibited  line  ?  The  opportunities  for 
taking  observations  are  rare.  It  may  be  said  that  he  should  take  good 
care  and  give  the  line  a  wide  inside  berth.  But  laws  should  take  notice 
of  the  weakness  of  men  in  the  face  of  temptation.  This  scheme  would 
be  a  lure  to  which  many  would  yield,  and  find  theraselves  caught,  even 
when  they  intended  not  to  transgress. 

(5)  The  Commissioners  of  Great  Britain  have  in  their  report  studiously 
avoided  the  real  problem,  which  it  was  their  business  to  solve.  That 
problem,  according  to  their  own  view,  w^as  to  devise  some  scheme  of 
pelagic  sealing  which  would  preserve  that  pursuit,  and  at  the  same  time 
not  be  fatally  destructive  to  the  herd  of  seals.  True,  this  is  impossible  ; 
but  it  was  not  so  in  their  view,  if  we  may  credit  their  confident  state- 
ments. They  should,  therefore,  have  first  fixed  upon  some  definite  number 
of  females  which  might  be  taking  annually  without  initiating  a  gradual, 
but  sure,  destruction,  and  then  devise  a  method  which  should  restrict  the 
capture  to  this  number.  This  is  the  method  pursued  upon  the  Pribilof 
Islands.  An  estimate  is  made  of  the  number  of  superfluous  males  that 
may  be  safely  taken,  and  the  annual  draft  is  rigidly  limited  to  that 
number.  Had  the  Commissioners  attempted  this  task,  the  utter  impossi- 
bility of  it  would  have  stood  self-exposed.  They  would  have  been 
immediately  confronted  with  two  refutations.  In  the  first  place,  had 
they  named  50,000,  or  40,000,  or  20,000,  or  even  10,000,  females  as  a 
number  which  might  be  annually  sacrificed  without  involving  a  sure 
destruction,  the  sure  teachings  of  the  natural  laws  governing  the  increase 
of  such  animals  w^ould  at  once  have  rejected  the  proposal. 

Those  laws  tell  us  that  no  females  must  be  taken.  It  is  not  from 
that  quarter  that  man  may  make  his  drafts  in  any  degree.  The  condi- 
tions are  far  more  rigidly  exacting  than  in  the  case  of  domestic  cattle. 
There  the  opportunity  for  cultivation  is  unlimited.  It  may  be  prose- 
cuted throughout  the  whole  world,  and  an  undue  abundance  be  speedily 
produced.  It  is  often  necessary  there  to  keep  down  the  stock  instead 
of    increasing   it,  and    therefore    females    must    necessarily  be    taken  to 
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iome  extent;    but  with  the  seals  the  case  is  far  otherwise.      There  are 
but  few  possible  places  in  which  the  animal  may  be  cultivated,  and  the 
march  of   destruction  has  greatly  reduced   these.     They  are   wholly   in- 
sufficient to  supply  the  demand    even  under  the  most  careful  and  pru- 
dent  husbandry,    and   any    taking   whatever    from   breeding    females   is 
plainly  inadmissible.     This  is  of  itself  an  end   of  the  question,  for  to  say 
that  pelagic  sealing  must   be   limited  to  a  catch  of   10,000  (and,  as  we 
have  seen,    in    pelagic  sealing  the  number  of  females  killed  equals   the 
whole  number  of  both   sexes  actually  recovered)   is  to  prohibit  it.     The 
game  would  no  longer  be  worth  the  candle.     It   would  not  be  pursued 
under  such  conditions.     In  the  next  place,  had  the   Commissioners  fixed 
upon  any  definite  number,  it  would   be   absolutely  impossible  to   frame 
any  scheme  by  which  the  slaughter  could  be  limited  to  it.     Their  own 
wretched  device  of  a  limitation  of  the  pursuit  in  time  and   place,  much 
better  calculated  to  increase  than  to  restrict  the  slaughter,  is,  of  course, 
beneath  attention.     We  do  not  refer  to  the  inefficiency  of  their  partic- 
ular  suggestions.      There   is    an   inherent    impossibility    which    no   inge- 
nuity,  combined  with  a  supreme  desire  to  accomplish  the  purpose,  can 
surmount. 

(6)  The  fundamental  error  of  the  Commissioners  of  Great  Britain,  as 
of  all  who  either  deceive  themselves,  or  attempt  to  deceive  others,  with 
the  illusion  that  it  is  possible  to  permit  in  any  degree  the  indiscriminate 
pursuit  of  a  species  of  animals  like  the  seals,  so  eagerly  sought,  so  slow 
in  increase  and  so  defenseless  against  attack,  and  at  the  same  time  to 
preserve  the  race,  consists  in  assuming  that  the  teachings  of  nature 
can  be  replaced  by  the  cheap  devices  of  man.  The  first  and  only  busi- 
ness of  those  who,  like  the  Commissioners,  were  charged  with  the  duty 
of  ascertaining  and  declaring  what  measures  were  necessary  for  the 
preservation  of  this  animal  was  to  calmly  inquire  what  the  laws  of 
nature  were,  and  conform  to  them  unhesitatingly.  It  would  then  have 
been  seen  by  them  that  no  capture  whatever  of  such  animals  should  be 
allowed  except  capture  regulated  in  conformity  with  natural  laws ;  and 
that  all  unregulated  capture  was  necessarily  destructive,  and  a  crime ; 
that  there  could  be  regulated  capture  upon  the  land,  and  upon  the  land 
alone,  and  that  all  attempts  to  regulate  capture  on  the  sea  must  neces- 
sarily be  abortive ;  that,  consequently,  the  only  regulation  to  be  made 
in  respect  to  pelagic  sealing  was  to  prohibit  it  altogether,  which  is  tan- 
tamount  to  the  award   of  property   to  the  proprietors   of  the   breeding 
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grounds.  The  attempt  to  apply  regulations  in  the  nature  of"  game  laws 
to  the  pursuit  of  such  animals  is  a  misdirected  effort,  founded  upon  a 
disregard  of  their  nature  and  habits.  They  are  not  like  wild  ducks,  or 
herring,  or  mackerel,  animals  over  which  inan  has  no  control,  and  which 
reproduce  themselves  in  prodigious  numbers,  and  have  abundant  means  of 
eluding  pursuit,  and  which  can  not  be  cultivated  by  art  and  industry ; 
but  a  species  exhibiting  all  the  conditions  requisite  to  property,  and  which 
must  be  treated  accordingly. 

(7)  This  error  is  not  imputable  to  ignorance  on  the  part  of  the  Commis- 
sioners. It  does  not  arise  from  any  failure  to  take  notice  of  the  nature 
and  habits  of  the  animal.  There  is,  indeed,  in  their  report  an  avoidance, 
which  appears  to  be  industrious,  of  any  special  inquiry  into  the  nature 
and  habits  of  seals,  with  the  view  of  ascertaining  and  reporting  for  the 
information  of  this  Tribunal  whether  they  really  belong  to  that  class  of 
animals  which  are  the  fit  subjects  of  property,  or  that  of  which  ownership 
can  not  be  predicated,  and  which  can,  consequently,  be  protected  against 
excessive  sacrifice,  only  by  the  rough  and  ineffective  expedient  of  game 
laws ;  but,  nevertheless,  they  fully  admit  that  perfectly  effective  regula- 
tion of  capture  is  easily  possible  at  the  breeding  places  and  there  alone. 
They  say : 

116.  It  is,  moreover,  equally  clear  from  the  known  facts  that  efficient 
protection  is  much  more  easily  afforded  on  the  breeding  islands  than  at 
sea.  The  control  of  the  number  of  seals  killed  on  shore  might  easily 
be  made  ahsohite,  and  as  the  area  of  the  breeding  islands  is  small,  it  should 
not  be  difficult  to  completely  safeguard  these  from  raiding  by  outsiders, 
and  from  other  illegal  acts.^ 

What  is  the  avowed  ground,  aside  from  the  assumed  right  of  individ- 
uals to  carry  on  pelagic  sealing,  upon  which  these  Commissioners  felt 
themselves  not  warranted  in  yielding  to  the  decisive  facts  thus  stated 
by  them,  and  declaring  that  a  perfect  protection  would  be  given  to  the 
seals  by  simply  prohibiting  capture  at  sea?  It  is,  to  shortly  sum  it 
up,  that  the  power  thus  possessed  by  the  occupants  of  the  breeding 
places  has  been  abused  in  the  past,  and  probably  will  be  in  the  future, 
by  an  excessive  slaughter  of  young  males.  It  is  that  the  United  States 
put  the  property  into  the  hands  of  lessees,  and  that,  although  the 
leases  are  long  ones,  yet  the  lessees  are  so  far  barbarians,  or  chil- 
dren,   that   they   are   incapable    of    comprehending   their   own    interests, 


*  Report  of  Br,  Com.,  p.  19. 
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and  incapable  of  restraining  their  desire  for  present  enjoyment,  in  order 
to  secure ,  their  permanent  welfare;  and  that  the.  United  States  Gov* 
ernment,  which  has  a  supervising  control,  either  from  the  same  or  some 
other  unexplained  reason,  is  equally  incapable  of  protecting  its  own  in- 
terests and  discharging  its  duty  to  mankind  by  preserving  those  boiin- 
ties  of  nature  which  have  been  intrusted  to  its  keeping.  In  short, 
their  argument  is  that  those  means  which  nature  has  pointed  out,  and 
which  society  from  the  earliest  dawn  of  civilization  has  adopted  and 
followed,  for  the  purpose  of  preserving  the  gifts  of  nature  and  making 
them  in  the  highest  degree  available  for  the  uses  of  man,  have,  in  this 
instance,  proved  a  failure ;  that  the  force  of  the  universal  motive  of 
self-interest  has,  in  this  instance,  not  been  effective  with  the  Americati 
people,  and  consequently  an  occasion  has  arisen  for  the  invention,  by 
the  wisdom  and  ingenuity  of  these  Commissioners,  of  some  device  bet- 
ter adapted  to  the  desired  object !  This  is  no  perversion  or  exaggeration 
of  the  argument  of  this  report.  It  may  be  left  to  fall  from  its  intrinsic 
weakness,  not  to  say  absurdity. 

(8)  We  are  reluctant  to  make   any  reference  to  motives;    but,    where 
opinions   are,  as  in  this  case,  made  evidence,  the  question  of  good  faith 
is    necessarily   relevant.       Why   is    it   that   these    Commissioners    have 
chosen  to  disregard  the  plain  dictates  of  reason  and  natural  laws  which 
they  were  bound  to   accept,  and   to   recommend   some    cheap  devices'   in 
their  place,  when  they  so  clearly  perceived  those  dictates  ?     We  are  iiot 
permitted  to  think  that  this   was  in  conscious  violation   of  duty,  if   any 
other  explanation   is   possible.      The    only   apology   we   can   find   comes 
from  the  fact,   clearly  apparent  upon  nearly  every  page  of  their  report, 
that  the  predominating  intei-est  which  they    conceived  themselves  bound 
to  regard  was  not  the  preservation  of  the   seals,   but    the    protection  of 
the   Canadian   sealers.     This  explanation  at    once  accounts    for   all  their 
extraordinary    recommendations   and   all    their    varying    inconsistencies. 
Hence   every   degree   of    restraint   upon   pelagic    sealing    is    reluctantly 
conceded,   and  yielded   only   when  it  is  compensated  for,  and  more  than 
compensated   for,    by   an   added   restriction   of   the    supply    furnished   to 
the   market   from   the    breeding   islands.     As    the    work    of    the   pelagic 
sealers  is  on  the  one  hand  restricted  in  time  or  place,  and  thus  discour- 
aged,  it  is  on  the  other  stimulated  by  the  certainty  of  a  better  market 
and  a  richer  reward.      So  persistently  and   exclusively    have    they  kept 
this   policy  before  them   as   their  main   object,    that    an    ideal    has  been 
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formed  in  their  minds  which  they  openly  avow,  and  to  attain  which  is 
their  constant  effort.  This  ideal  is  that  all  taking  of  seals  on  land 
should  be  prohibited,  and  pelagic  sealing  be  made  the  only  lawful  mode 
of  capture. 

They  thus  express  themselves :  '"  It  has  been  pointed  oat,  and  we  be- 
lieve it  to  be  probable,  that  if  all  killing  of  seals  were  prohibited  on 
the  breeding  islands,  and  these  were  strictly  protected  and  safe-guarded 
against  encroachment  of  any  kind,  sealing  at  sea  might  he  indefinitely 
continued  without  any  notable  diTninution,  in  consequence  of  the  self- 
regulative  tendency  of  this  industry."  ^ 

And,  suggesting,  as  the  only  objection  to  this  policy  which  occurs  to 
them,  that  it  might  be  too  much  to  expect  of  the  United  States  to  thus 
guard  the  islands  and  support  a  native  population  of  300  at  its  own 
expense,  they  continue  :  "It  may  be  noted,  however,  that  some  such 
arrangement  would  offer,  perhaps,  the  best  and  simplest  solution  of  the 
present  conflict  of  interests^  for  the  citizens  of  the  United  States  would 
still  possess  equal  rights  with  all  others  to  take  seals  at  sea,  and  in 
consequence  of  the  proximity  of  their  territory  to  the  sealing  grounds 
they  would  probably  become  the  principal  beneficiaries  !  "  ^ 

And  they  finally  come  to  the  conclusion  that  any  taking  of  seals  at  the 
breeding  places  is  an  error  for  which  there  is  no  defense  except  long  usage, 
and  even  that  they  regard  as  a  doubtful  apology.     They  say : 

While  the  circumstance  that  long  usage  may,  in  a  measure,  be  considered 
as  justifying  the  custom  of  killing  fur-seals  on  the  breeding  islands,  many 
facts  now  known  respecting  the  life  history  of  the  animal  itself,  with  valid 
inferences  drawn  from  the  results  of  the  disturbance  of  other  animals  upon 
their  breeding  places,  as  well  as  those  made  obvious  by  the  new  conditions 
which  have  arisen  in  consequence  of  the  development  of  pelagic  sealing,  point 
to  the  conclusion  that  the  breeding  islands  should,  if  possible,  remain 
undisturbed  and  inviolate."^ 

These  references  to  the  opinions  expressed  in  the  report  of  the  Commis- 
sioners of  Great  Britain  when  taken  together  with  the  scheme  recom- 
mended by  them,  leave  no  room  for  doubt  that  the  defense  of  the  Cana- 
dian sealers  was,  from  first  to  last,  their  predominating  motive,  and 
enable  us  to  make  for  them  the  apology  that  they  conceived  that  this 
was  the  duty  with  which  they  were  especially  charged.  If  this  be  the 
fact,  it  is  easy  to  perceive  how  all  their  reasonings  and  recommenda- 
tions should  receive  a  color  and   character.     We  feel  obliged  to  say  that 

^  Keport  of  Br.  Com.,  p.  20,  sec.  121. 

2  Keport  of  Br.  Com.,  p.  20,  sec.  125. 

3  Keport  of  Br.  Com.,  p.  27,  sec.  166. 
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we  can  perceive  no  otlier  ground  upon  which  their  action  may  be  made 
consistent  with  good  faith. 

(9)  But  what  are  their  avowed  reasons,  if  any,  for  forming  this  ideal 
of  an  exclusive  adoption  of  pelagic  sealing  as  a  proper  scheme  of  regula- 
tions for  preserving  the  seals  ?  "We  can  gather  from  the  pages  of  their 
report  these  three : 

(a)  That  pelagic  sealing  is  a  national  or  common  right,  which  can  not 
be  taken  away. 

(6)  That  pelagic  sealing  has  a  "  self -regulating  tendency."^ 

(c)  That  sealing  on  the  breeding  places  is  destructive,  because  of  the 
excessive  slaughter  of  young  males,  which,  as  they  allege,  is  and  will  be 
indulged  in,  although  it  need  not  be. 

The  first  of  these  reasons  is  not  relevant  here,  nor  should  it  have 
had  any  place  in  the  consideration  of  these  Commissioners.  It  was  a 
matter  committed  to  the  determination  of  other  parties,  and  is  elsewhere 
discussed  by  us.  It  may,  however,  be  here  observed  that  if  it  be  a  natural 
right  of  citizens  of  Great  Britain,  it  must  be  held,  as  all  other  rights  are, 
in  subordination  to  the  power  of  governments  to  enact  legislation  to 
preserve  the  useful  races  of  animals,  and  Great  Britain  may  certainly, 
if  she  pleases,  prohibit  her  citizens  from  exercising  it,  as  the  United 
States  do.  And  if  it  be  the  subject  of  governmental  restriction,  as  the 
commissioners  themselves  propose  to  make  it,  it  may  be  also  prohibited 
by  governmental  regulation. 

The  third  ground  we  have  already  considered.  Unfounded  in  fact, 
repugnant  to  reason,  absolutely  contradicted  by  the  experience  of  nearly 
a  century  on  the  Pribilof  Islands,  and,  as  the  Commissioners  themselves 
admit,  by  that  on  the  Commander  Islands  for  a  similar  period,^  we  dismiss 
it  without  further  notice. 

The  second  ground,  the  alleged  "  self- regulative  tendency,"  may  be 
briefly  noticed.  What  is  this  asserted  "  self-regulating  tendency  ?  "  We 
must  describe  it  in  the  language  of  the  Commissioners  themselves. 
They  say  : 

"  In  sealing  at  sea  the  conditions  are  categorically  different,  for  it  is 
evident  that  by  reason  of  the  very  method  of  hunting,  the  profits  must 
decrease,  other    things  being  equal,  in  a  ratio   much    greater   than   that 

^ Report  of  Br.  Com.,  p.  20,  sec,  121.  ^Report  of  Br.  Com,,  p.  15,  sec.  92. 
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of  any  decrease  in  the  numbers  of  seals,  and  that  there  is,  therefore, 
inherent  an  automatic  principle  of  regulation  sufficient  to  prevent  the 
possible  destruction  of  the  industry  if  practiced  only  at  sea."  ^ 

But  what  if  other  things  should  not  he  equal,  as  they  certainly  would 
not  be  ?     What  if,  as  the   supposed  difficulties   in  capturing   seals  were 
increased,  making  it  impossible  for  the   same  force   to  make  the  same 
catch  in  the  same  time,  and  thus  diminishing  the  supply  offered  in  the 
market,  the^  price  of   skins   should  rise,  as  it  certainly  would  ?     Would 
the  effect  be  anything  except  to  stimulate   the  pursuit,  bring   into   play 
a   greater  energy  and  skill,  attract  a  larger  force,  and  thus  lead  to  an 
equal,  and   probably  a  much   larger   catch  ?     In   the   whale   fishery   the 
price  of   the  product  continually  rising  so   stimulated   the  pursuit  as  to 
attract  a  continually  augmenting  force,  with  the  result  of  nearly  exter- 
minating  some  of  the  species.     The  fate  of  the  sea  otter  had  been  the 
same.     But  we  need  not  go  further  than  the  statistical  tables  of  pelagic 
sealing  furnished  by  the   Commissioners.     Whatever  may  have  been  the 
increase  of  difficulty  in  obtaining    seals    consequent    upon   the    increased 
pursuit,  the  price  has  afforded  a  stimulus  sufficient  to  bring  into  the  field 
a  continually  augmenting  force,  and  has  thus  brought  the  aggregate  of  the 
pelagic  catch  from  12,000  in  1882  to  68,000  in  1891. 

(10)  In  conclusion  it  is  submitted  that  the  scheme  proposed  by  the 
Commissioners  of  Great  Britain  is  a  contrivance,  not  for  the  preservation 
of  the  seals,  which  was  by  the  Treaty  made  the  sole  object  of  their  in- 
quiries and  labors,  but  for  the  promotion  of  pelagic  5eaZm^,  and,  consequently 
for  the  destruction  of  the  seals.  This  is  its  character  even  upon  their  own 
views.  They  insist  that  the  slaughter  of  100,000  young -maZe^^  upon  the 
Pribilof  Islands  was,  even  before  pelagic  sealing  was  prosecuted,  an  exces- 
sive draft  rapidly  tending  to  a  destruction  of  the  herd ;  and  yet  their 
scheme  directly  and  necessarily  involves  a  slaughter  of  many  more  than 
100,000  seals  of  which  more  than  half  will  he  females. 

It  is  believed  that  the  Tribunal  will  not  fail  to  perceive  that  a  thor- 
ough consideration  of  the  question  of  the  feasibility  of  any  system  'of 
regulating  pelagic  sealing  which  would  permit  that  business  to  be 
prosecuted,  and  yet  secure  the  herd  from  extermination,  ending,  as  it 
must,  in  a  conviction  that  such  a  system  is  not  feasible,  leads,  by  a 
somewhat  different  path,  to  the  same  conclusion  which  is  reached  by  a 

^  Eeport  of  Br,  Com.,  p.  19,  sec.  118. 
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direct  inquiry  into  the  question  of  property.  It  fully  establishes  the  coii- 
clusion  that  the  only  *'  concurrent  regulation  "  which  can  preserve  the  seal 
herds  from  practical  extermination  is  one  simply  and  absolutely  prohibitive 
of  pelagic  sealing,  and  that  this  therefore  is  necessary.  And  this  is  tanta- 
mount, in  its  effect,  to  the  recognition  of  a  property  interest  in  the  pro- 
prietors of  the  breeding  islands. 

If  a  bona  fide  effort  were  made  to  allow  pelagic  sealing  under  condi- 
tions which  would  reduce  its  destructive  effect  to  a  point  where  it 
might  be  neglected  as  unsubstantial  or  insignificant,  real,  not  'pretended, 
restriction  would  be  secured.  The  effort  would  be  to  take  away,  not 
to  add,  inducements  to  embark  in  it.  The  method  would  be  to  discour- 
age it,  to  throw  difficulties  in  the  way  of  it,  to  so  restrict  it  in  place  or 
time,  or  both,  that  little  chance  for  profit  would  remain.  To  this  end 
a  prohibition  during  March  and  April  would  be  wholly  useless.  It 
could  not  be  safely  allowed  even  for  a  single  month  in  the  period  from 
April  to  October.  The  privilege  must  be  limited  to  stormy  weather 
which  repels  enterprise.  And  this  is  to  prohibit.  If  we  mean  to  pre- 
serve the  seals,  we  must  submit  to  be  governed  by  those  natural  laws 
upon  an  observance  of  which  their  preservation  depends.  These  teach, 
with  a  directness  and  certainty  which  can  not  be  misunderstood,  two 
things. 

First.  In  the  case  of  animals  over  whom  man  has  no  control,  such  as 
most  wild  animals  are,  if  they  are  in  danger  of  destruction  from  too  eager 
pursuit,  restrictions  in  the  nature  of  game  laws,  which  operate  simply 
to  diminish  the  destruction,  without  changing  its  character,  are  the  only 
preventive  measure  which  society  can  apply.  And  it  can  not  abso- 
lutely prohibit  destruction,  for  this  would  be  to  prohibit  the  use  of  nature's 
gift.  This  remedy  is  apt  to  be  insufficient,  from  the  difficulty  of  enforce- 
ment, but  it  tends  to  preserve,  and  sometimes  succeeds  in  preserving,  that 
which  it  is  designed  to  save. 

Second.  But  where  some  men  have  such  a  control  over  the  animal  that 
they  can  by  abstinence,  art,  and  industry  reap  its  full  natural  increase  and 
make  it  available  for  human  wants,  and  at  the  same  time  preserve  the 
stock,  society  can,  as  it  does,  preserve  the  animal,  and  at  the  same  time 
secure  the  full  benefit  of  its  natural  increase  by  permitting  them  to  kill  at 
discretion,  and  prohibiting  killing  by  all  others. 

The  United  States  stand  upon  the  assertion  of  their  property  interest, 
and  if  that  is  recognized,  they  conceive  that  they  have  the  ability  to 
protect  it  on  every  sea.     It  is  not  usual    for  one   nation    to    voluntarily 
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ask  the  aid  of  another  in  the  defense  of  its  rights.  Each  is  ordinarily  left 
to  enforce  its  own  laws  with  its  own  power.  The  United  States  do  not 
ask  for  the  slightest  measure  of  aid  in  the  performance  of  what  is  properly 
their  own  exclusive  work. 

Bnt  it  may  happen,  and  does  happen  in  the  present  case,  that  what 
from  natural  situation  may  be  peculiarly  the  proper  work  of  one 
nation,  may  yet  be  the  work,  in  some  degree,  of  others.  The  destruc- 
tion of  a  useful  race  of  animals  is  the  destruction  of  property  belonging  to 
the  whole  world,  and  is  a  crime  against  the  law  of  nations.  To  prevent 
and  punish  it  is  as  distinctly  the  duty  of  all  civilized  nations  as  it  is  to 
prevent  and  punish  the  crime  of  piracy.  The  pelagic  sealer  is  Jiostis 
humani  generis,  just  as  the  pirate  is,  though  with  a  less  measure  of 
enormity  and  horror.  It  is,  therefore,  part  of  the  duty  of  nations  to 
forbid  their  citizens  from  engaging  in  the  practice  of  pelagic  sealing, 
and,  as  the  parties  to  this  controversy  have  voluntarily  submitted  it  to 
this  Tribunal  to  declare  what  regulations  outside  of  their  respective 
jurisdictions  it  is  their  duty  to  concur  in  and  enforce  for  the  preserva- 
tion of  the  seals,  it  is  entirely  proper  that  the  tribunal  should  frame, 
even  while  recognizing  the  property  interest  asserted  by  the  United 
States,  a  simple  regulation,  to  be  concurrently  adopted  and  enforced 
by  each  nation,  prohibiting  all  sealing  at  sea,  except  by  the  native 
tribes  of  Indians  on  the  northwest  coast  of  America  for  the  purposes  of 
food  and  clothing  in  the  manner  in  which  they  were  originally  accustomed 
to  prosecute  it. 

James  C.  Carter. 
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FIFTH. 

CLAIMS    FOR     COMPENSATION. 

I. — Damages  Claimed  by  the  United  States. 

It  is  provided  in  article  viii  of  the  Treaty  that  either  party  may  submit 
to  the  Arbitrators  any  question  of  fact  involved  in  any  claim  it  may  have 
against  the  other ;  and  ask  for  a  finding  thereon,  "  the  question  of  the 
UabiUty  of  either  govern'ment  upon  the  facts  found  to  be  the  subject  of  further 
negotiation.''^ 

As  the  undersigned  construes  this  paragraph,  it  limits  the  range  of 
inquiry  by  the  Tribunal  to  facts  which  bear  only  upon  the  amount  of  the 
claims  submitted,  as  the  question  of  liability  is  left  open  to  be  settled  by 
negotiation. 

And  in  the  fifth  article  of  the  Modus  Vivendi  of  May  9,  1892,^  it  is  pro- 
vided that — 

If  the  result  of  the  Arbitration  be  to  affirm  the  right  of  British  sealers  to 
take  seals  in  the  Bering  Sea,  within  the  bounds  claimed  by  the  United 
States  under  its  purchase  from  Russia,  then  compensation  shall  be  made  by 
the  United  States  to  Great  Britain  (for  the  use  of  her  subjects)  for 
abstaining  from  the  exercise  of  that  right  during  the  pendency  of  the 
Arbitration,  upon  the  basis  of  such  a  regulated  and  limited  catch  or 
catches  as  in  the  opinion  of  the  Arbitrators  might  have  been  taken  without 
an  undue  diminution  of  the  seal  herds  ;  and,  on  the  other  hand,  if  the 
result  of  the  Arbitration  shall  be  to  deny  the  right  of  British  sealers  to 
take  seals  within  said  waters,  then  compensation  shall  be  made  by  Great 
Britain  to  the  United  States  (for  its  citizens  and  lessees)  for  this  agree- 
ment to  limit  the  island  catch  to  7,500  a  season,  upon  the  basis  of  the 
difference  between  this  number  and  such  larger  catch  as,  in  the  opinion  of 
the  Arbitrators,  may  have  been  taken  without  an  undue  diminution  of  the 
seal  herds. 

This  leaves  the  number  of  seals  which  might  have  been  taken  in  the 
Bering  Sea  by  the  British  sealers,  and  upon  the  Pribilof  Islands  by  the 
lessees  of  the  United  States,  without  danger  of  reducing  the  seal 
herd,  wholly  to  the  judgment  of  the  Tribunal  under  the  proofs  sub- 
mitted. 

^  Case  of  the  United  States,  Appendix,  Vol.  I,  p.  7. 


216  ARGUMENT   OF   THE   UNITED    STATES. 

In  the  printed  Case  submitted  on  behalf  of  the  United  States,  a  claim 
is  presented  under  tbe  clause  last  quoted,  for  compensation  to  the  United 
States  for  the  increased  amount  of  rental  which  the  United  States  would 
have  received  upon  an  additional  number  of  skins  taken,  and  for  a  bonus  of 
$9.62|  on  each  skin,  to  be  paid  by  the  lessees  of  the  islands,  over  and  above 
the  bonus  upon  the  7,500  skins,  which  are  permitted  to  be  taken  under  the 
Modus  Vivendi}  And  a  claim  is  also  submitted  by  the  United  States  in 
behalf  of  its  lessees  for  the  profit  the  lessees  would  have  made  upon  an 
increased  number  of  seals  which  might  have  been  taken  above  the  7,500 
but  for  the  Modus  Vivendi.^ 

The  Case  also  submits  a  claim  in  behalf  of  the  United  States  and  lessees 
for  compensation  for  the  limited  number  of  seals  taken  under  the  Modus 
Vivendi  of  1891 . 

Frankness  requires  us,  as  we  think,  to  say  that  the  proofs,  which  appear 
in  the  Counter  Case  of  the  United  States  as  to  the  condition  of  the  seal 
lierd  on  the  Pribilof  Islands,  show  that  the  United  States  could  not  have 
allowed  its  lessees  to  have  much,  if  any,  exceeded  the  number  of  skins 
allowed  by  the  Modus  Vivendi  of  1892  without  an  undue  diminution  of  the 
seal  herd,  and  upon  this  branch  of  the  case  we  simply  call  the  attention  of 
the    Tribunal     to     the      proofs,     and     submit     the     questions     to     its 

« 

decision. 

As  to  the  claims  submitted  in  behalf  of  the  United  States  and  its  lessees 
under  the  Modus  Vivendi  of  1891,  the  undersigned  also  feels  constrained 
to  say  that,  as  no  provision  for  the  payment  of  compensation  to  either 
party  is  provided  for  in  that  agreement,  and  as,  under  the  laws  of  the 
United  States  and  lease  of  the  islands  by  the  United  States  to  the  North 
American  Commercial  Company,  the  United  States  had  the  full  power, 
through  its  Secretary  of  the  Treasury,  to  limit  the  catch  in  any  year  to 
such  number  as  in  the  discretion  of  the  Secretary  of  the  Treasury  might 
seem  proper,  we  must  admit  that  no  right  of  compensation  accrued  under 
that  agreement  to  either  the  United  States  or  its  lessees,  for  the  reason 
that  the  agreement  was  wholly  voluntary,  and  such  as  the  two  govern- 
ments were  entirely  competent  to  make,  and  no  right  to  compensation 
would  accrue  to  either  government  or  its  citizens  unless  specially  provided 
for  in  the  Modus  Vivendi. 

1  Case  of  the  United  States,  pp.  286-289.  ^Ibid.,  pp.  289-291. 
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II. — Damages  Claimed  by  G-reat  Britain. 

The  claims  submitted  on  the  part  of  Great  Britain  are  for  damatges 
sustained  by  certain  of  its  subjects  by  reason  of  the  seizure  by  the 
United  States  of  certain  vessels  alleged  to  belong  to  such  subjects, 
and  warning  certain  British  vessels  engaged  in  sealing  not  to  enter 
Bering  Sea,  and  notifying  certain  other  British  vessels  engaged  in  the 
capture  of  seals  in  Bering  Sea  to  leave  said  sea,  whereby  it  is  insisted 
that  the  owners  of  such  vessels  sustained  losses  and  damages,  as  set 
forth  in  the  respective  claims,  these  claims  being  stated  in  detail  in 
the  "  Schedule  of  particulars  "  of  said  claims  appended  to  the  British 
Case. 

The  right  and  authority  of  the  United  States  to  protect  the  seal  herd, 
which  has  its  home  in  the  Pribilof  Islands,  and  in  the  exercise  of  such 
right  to  make  reprisal  of  seal-skins  wrongfully  taken,  and  to  seize,  and,  if 
necessary,  forfeit  the  vessels  and  other  property  employed  in  such  unlawful 
and  destructive  pursuit,  is  a  necessary  incident  to  the  right  asserted  by  the 
United  States  to  an  exclusive  property  interest  in  said  seals  and  the  industry 
established  at  the  sealeries. 

We,  however,  preface  what  we  have  to  submit  on  this  feature  of  the 
case  by  saying  that,  if  it  shall  be  held  by  this  tribunal  that  these  seizures 
and  interferences  with  British  vessels  were  wrong  and  unjustifiable 
under  the  laws  and  principles  applicable  thereto,  then  it  would  not  be 
becoming  in  our  nation  to  contest  those  claims,  so  far  as  they  are  just  and 
within  the  fair  amount  of  the  damages  actually  sustained  by  British 
subjects. 

And,  even  if  it  shall  be  decided  by  this  Tribunal  that  the  United  States 
were  not  justifiable,  under  the  circumstances  and  the  law,  in  making  such 
seizures  and  interfering  with  British  subjects  in  the  pursuit  and  capture 
of  fur-seals  in  the  Bering  Sea,  still  that  decision  would  furnish  no  ground 
for  claims  based  on  wholly  illegal  and  untenable  grounds,  nor  for  extor- 
tionate demands. 

The  actual  damages  sustained  by  these  British  subjects,  in  behalf  of 
whom  these  claims  are  presented  by  the  British  Government,  must,  un- 
doubtedly, be  finally  settled,  according  to  the  terms  of  the  Treaty,  by  ne- 
gotiations hereafter  to  be  had  ;  but,  as  findings  of  fact  in  regard  to  these 
claims  are  asked  for,  our  purpose  in  this  part  of  the  argument  is  to 
call  attention  to  some  of  the  elements  which  go  to  make  up  these 
claims,    and    show,   as   we   think,  conclusively,    that    such    elements  can 
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not  enter  into  claims  for  compensation  against  the  United  States  under 
the  Treaty. 

And  we  contend — 

First.    That    only    claims   properly   due    to    subjects    of  Great   Britain 
should   be  submitted   on   the  part   of  that    nation  and  findings  of  facts 
asked  m  relation  thereto ;    and   in  the  application    of  this  principle  we 
insist  that  -it  is  shown  by  the   Counter  Case   of    the  United  States  and 
the  Appendix  thereto  that    the  schooner    W.  P.  Sayward  and  the  steam 
schooners  Thornton,  Anna   Beck,  Grace,   and  Dolphin,  with  all  their  sup- 
plies and  outfits,  were  in  fact  owned  by  one   Joseph   Boscowitz,  a  citizen 
of  the  United   States  at  the  time  these  vessels  were  respectively  seized 
by  the  United  States  ofl&cers  ;^    that  for  some   time  prior  to  the  fall  of 
1885  said  schooner  and  steam    schooners  had  been  engaged  in  the  seal- 
ing   business  in   the   joint   interest   of    said    Boscowitz    and    one   James 
Douglas  Warren  ;    that  Warren  had  no  capital,  and  although  nominally 
interested  in  said  vessels   and    their    catch    as    half   owner,    yet  in   fact 
the  money   representing  his  share  in  the    vessels  was  loaned  to  him  by 
Boscowitz,    and    secured   by   mortgages   to    Boscowitz    on   the    vessels  ; 
that  in  the  fall  of  1885  Warren  became  insolvent  and  made  an  assign- 
ment for  the  benefit  of  his  creditors,   and  in  order  to  transfer  the  title 
to  these  vessels  a  sale  of  them   was  made  under    the    Boscowitz    mort- 
gages, and  one  Thomas  H.  Cooper  bid  the  vessels   ofE  at  such   sale  for 
the  sum  of  $1,    Cooper  being  a  brother-in-law  of  Warren  and  a  British 
subject,  residing   in    San   Francisco,  Cal.  ;    that  on   becoming  such    pur- 
chaser   Cooper    executed    mortgages   to   Boscowitz    on    the    vessels    for 
their   full    value,    which    mortgages    Boscowitz    held   at   the  time  of  the 
seizures,   the    whole    transaction    being    had    solely    for   the   purpose    of 
securing   a   British   registration   for   said   vessels,    and    thereby  enabling 
Boscowitz   and   Warren    to   carry   on    the    sealing    business    under   the 
British  flag.^ 

The  testimony  showing  Boscowitz  was  a  citizen  of  the  United  States 
is  found  in  the  afl&davits  of  T.  T.  Williams^  and  a  report  of  Levi  W. 
Myers,  United  States  consul  at  Victoria,  B.  C,  dated  November  10, 
1892.*  While  the  proof  as  to  the  relations  between  Boscowitz  and 
Cooper  is   found   in    the   deposition   of  Thomas  H.  Cooper,  the  alleged 


^  Counter  Case  of  the  United  States,  p.  30  ;  App.,  pp.  255,  351. 
^Counter  Case  of  the  United  States,  App.,  pp.  321-325. 
3  76iU,  p.  351. 
*  Ibid.,  y.  255. 
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owner  of  the  said  vessels ;  ^  and  the  relations  between  Boscowitz  and 
Warren  are  shown  in  the  testimony  of  Boscowitz  and  Warren,  and  the 
pleadings  and  decrees  in  the  case  of  Warren  vs.  Boscowitz  and  the  cross 
case  of  Boscowitz  vs.  Warren,  in  the  courts  of  British  Columbia.' 

The  proof  also  shows  that  the  schooners  Carolina  and  Pathfinder.,  with 
tlieir  supplies  and  outfits,  were,  in  fact,  owned  at  the  time  they  were 
seized  by  one  A.  J,  Bcchtel,  a  citizen  of  the  United  States  (see  deposition 
of  W.  H.  AVilliams,^  and  a  report  of  Levi  W.  Myers,  United  States  consul 
at  Victoria,  B.  C.^),  although  said  vessels  were  registered  in  the  names  of 
British  subjects.^ 

And  that  the  schooners  Alfred  Adams,  Black  Diamond,  and  Lily,  were  in 
fact  owned,  at  the  time  they  were  respectively  seized  by  one  A.  Frank,  a 
citizen  of  tlie  United  States  (see  deposition  of  T.  T.  Williams),*^  although 
registered  in  the  names  of  British  subjects.^ 

It  will  be  seen  by  looking  over  the  list  of  vessels  alleged  to  have  been 
seized,  or  interfered  with,  that  the  list  contains  twenty  vessels,  but  that 
two  of  the  vessels  named  in  that  list,  the  Triumph  and  the  Pathfinder, 
were  seized  or  interfered  with  twice ;  ^  so  that,  in  fact,  the  schedule  con- 
tains the  names  of  only  eighteen  separate  vessels  in  regard  to  which  claims 
are  made,  and  of  these  eighteen,  ten  of  them  were  owned  by  citizens  of  the 
United  States. 

It  is  assumed  on  the  part  of  the  United  States  that  if  the  proof  sub- 
mitted shows  that  these  ten  vessels  were  really  the  property  of  citi- 
zens of  the  United  States,  although  they  had  a  nominal  registry  in  the 
names  of  British  subjects,  such  demonstration  will  be  sufficient  to 
justify  a  finding  by  the  Tribunal  that  no  citizen  of  Great  Britain  has 
sustained  damage  by  the  seizure  of  the  Sayivard,  A7ina  Beck,  Thornton, 
Grace,  Dolphin,  Carolina,  Pathfinder,  Alfred  Adams,  Black  Diamond, 
and  Lily. 

We  therefore  confidently  ask  and  expect  the  decision  and  finding 
of  the  Tribunal  that  these  claims  do  not  belong  to  British  subjects,  and 


1  Ibid.,  pp.  320-325. 

2  Ibid.,  pp.  301-320. 

^  Counter  Case  of  United  States,  Appendix,  p.  351. 
4  Ibid.,  261. 

^  Case  of  Her  Majesty's  Government,  Schedule  of  Claims,  pp.  1,  40;  Counter  Case  of 
United  States,  Appendix,  p.  253. 

^  Counter  Case  of  United  States,  Appendix,  p.  352. 

'  Case  of  Her  Majesty's  Government,  Schedule  of  Claims,  pp.  32,  48,  50. 

»  Ibid.,  p.  1.         * 

[317]  P 
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for  that  reason  the  Tribunal  can  not  be  called  npon  to  find  any  facts 
respecting  them. 

To  justify  a  finding  upon  a  claim,  it  must  be  made  to  appear  affirma- 
tively, by  a  clear  preponderance  of  proof,  that  the  claim  is  owned  by  one 
of  the  Governments,  parties  to  this  Arbitration,  or  to  a  citizen  or  subject 
of  such  Government,^ 

We  insist  that  we  may,  with  propriety,  go  farther  and  say  that,  if 
there  is  even  doubt  that  a  claimant  is  a  citizen  of  the  nation  that  presents 
a  claim  in  his  behalf,  that  doubt  should  of  itself  be  enough  to  preclude  any 
finding  of  facts  involved  in  such  claim. 

The  powers  and  jurisdiction  of  this  Tribunal  are  delegated  to  it  by  the 
Treaty  which  is  in  itself  but  a  contract  or  agreement  and  its  terms  can  not 
be  enlarged  or  amplified  by  construction. 

In  taking  this  ground  we  do  not  intend  to  cast  any  aspersion  upon 
the  good  faith  of  the  British  Government,  or  its  Agent,  for  having  pre- 
sented these  claims,  as  we  admit  that  on  the  face  of  the  claims  as  pre- 
sented they  appear  to  be  in  favor  of  British  subjects.  But  we  do  insist 
that  it  is  right  for  this  Tribunal  to  go  behind  the  face  of  the  papers  and 
ascertain  from  proofs  furnished,  whether  or  not  the  persons  to  be  benefited 
by  the  allowance  or  payment  of  these  claims  are  in  fact  British  subjects, 
and  that  no  facts  should  be  found  involved  in  any  claim  where  there 
is  even  good  ground  for  doubt  that  such  claim  belongs  to  a  British 
subject. 

Second.  All  these  claims  but  two  (the  Triumph,  No.  11,-  and  the 
Pathfinder,  No.  20,'^  of  schedule)  contain  an  item  for  "  loss  of  prohahle 
catch,^'  *^loss  of  estimated  catch,'^  ''^  oalancc  of  prohahle  catch,^^  ^'prohahle 
Gatch,^^  etc.'^ 

All  of  which  will  more  fully  appear  by  the  following  tabulated 
statement : 


No.  1.  Carolina,  estimated  cateli 

IVo.  2.  Thornton,  estimated  eaicli 

No.  3.  Onivard,  estimated  catch 

No.  4.  Favorite,  estimated  loss  of  catch 

No.  5.  Sayivard,  probable  catch  of  1887 

No.  6.  Grace,  probable  catch    .... 

No.  7.  Anna  Beck,  probable  catch 

No.  8.  Dolphin,  probable  catch... 


§16,667 
16,667 
16,667 
7,000 
19,250 
23,100 
17,323 
24,750 


^  Article  viii  of  Treaty  of  Arbitration. 

-  Case  of  Her  Majesty's  Government,  Schedule  of  Claims,  p.  30. 

='  Ibid.,  p.  57. 

-*  Ihid.,  ])p.  1-  5f). 
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No.    9.  Alfred  Adams,  probable  catch 

No.  10.  Ada,  probable  catch 

No.  12.  Juniata,  estimated  catch 

No.  13.  Fathjinder,  estimated  catch     .... 

No.  14.  Iriumph,  estimated  cat^h 

No.  15.  Black  Diamond,  estimated  catch 

No.  16.  Lily,  balance  of  catcli  .... 

No.  17.  Ariel,  balance  of  estimated  catch 

No.  18.  Kate,  balance  of  catch  .... 

No.  19.  Minnie,  balance  of  catcli 


$19,250 
15,818 

9,424 
15,363 
19,424 
16,192 
14,136 

9,248 
10,960 
16,112 


357,353 

All  these  items  are  subject  to  the  objection  that  they  are  prospective 
profits,  uncertain  and  contingent  in  their  nature,  and  can  not  be  made  tlie 
basis  of  a  claim  for  compensation  to  the  owners  of  these  vessels. 

In  Sedgwick,  on  the  "  Measure  of  Damages,"  p.  69,  sixth  American 
edition,  it  is  said  : 

The  early  cases  in  both  the  -English  and  American  courrs,  generally 
concurred  in  denying  profits  as  any  part  of  the  damage  to  be  compensated, 
whether  in  cases  of  contract  or  tort. 

In  a  case  for  illegal  capture,  where  one  of  the  items  of  the  claim  for 
damages  was  the  profits  on  the  voyage  broken  up  by  tbe  capture,  the 
court  said  : 

Independent,  however,  of  all  authority,  I  am  satisfied  upon  principle  that 
an  allowance  of  damages  upon  the  basis  of  a  calculation  of  profits  is 
inadmissible.  The  rule  would  be  in  the  highest  degree  unfavorable  to  the 
interests  of  the  community.  The  subject  would  be  involved  in  utter 
uncertainty.  The  calculation  would  proceed  upon  contingencies  and 
would  require  a  knowledge  of  foreign  markets  to  an  exactness  in  point  of 
time  and  value,  which  would  sometimes  present  embarrassing  obstacles. 
Much  would  depend  upon  the  leno-th  of  the  voyage  and  the  season  of  the 
arrival ;  much  upon  the  vigilance  and  activity  of  the  master,  and  much 
upon  the  momentary  demand.  After  all,  it  would  be  a  calculation  upon 
conjecture  and  not  upon  facts.  ^ 

In  the  case  of  the  Amiable  Nancij,  Mr.  Justice  Story,  speaking  for  the 
United  States  Supreme  Court,  said  : 

Another  item  is  $3,500,  for  the  loss  of  the  supposed  profits  of  the 
voyage  on  which  the  Amiable  Nancy  was  originally  bound.  In  the 
opinion  of  the  court,  this  item  also  was  properly  rejected.  The  prob- 
able or  possible  benefits  of  a  voyage,  as  yet  in  fieri,  can  never  afford  a 
safe  rule  by  which  to  estimate  damages  in  cases  of  a  marine  trespass. 
There  is  so  much  uncertainty  in  the  rule  itself,  so  many  contingencies 
which  may  vary  or  extinguish  its  application,  and  so  many  difficul- 
ties in  sustaining  its  legal  correctness,  that  the  court  can  not  believe 
it  proper  to  entertain  it.      In  several  cases   in  this  court,  the  claim  for 

^  The  schooner  Lively,  1  Gallison,  314. 

[317]  '  •  p2 


222  ARGUMENT   OF   THE    UNITED   STATES. 

profits  has  been  expressly  overruled  ;  and  in  Del  Col  v.  Arnold  (3  Dall., 
333)  and  The  Anna  Maria  (2  Wheat.,  327),  it  was,  after  strict  considera- 
tion, held  that  the  prime  cost,  or  value  of  the  property  lost,  at  the  time 
of  the  loss,  and  in  case  of  injury,  the  diminution  in  value  by  reason  of  the 
injury,  with  interest  upon  such  valuation,  afforded  the  true  measure  for 
assessing  damages.  This  rule  may  not  secure  a  complete  indemnity 
for  all  possible  injuries  ;  but  it  has  certainty  and  general  applicability, 
to  recommend  it,  and,  in  almost  all  cases,  will  give  a  fair  and  just 
recompense.  ^ 

And  in  Wood's  Mayne  on  Damages,  ^  the  author,  speaking  of  damages 
in  cases  of  tort,  says  :  . 

In  general,  however,  injuries  to  property,  where  unaccompanied  by 
malice,  and  especially  where  they  take  place  under  a  fancied  right,  are 
only  visited  with  damages  proportionate  to  the  actual  pecuniary  loss 
sustained. 

While  it  is  conceded  that  there  has  been  some  relaxation  of  the  rigid 
rule  of  the  early  cases  in  England  and  the  United  States,  in  regard  to 
the  allowance  of  profits  as  an  element  for  the  award  of  damages  or 
compensation,  it  is  undoubtedly  still  the  rule  in  both  countries  that  profits 
can  only  be  allowed  as  damages  where  they  are  in  the  contemplation  of 
parties,  in  cases  arising  on  contract,  and  where  they  are  the  necessary 
and  proximate  result  of  the  injury  in  cases  of  tort,  and  in  those  latter 
cases  only  where  they  can  be  proven  or  established  with  substantial 
certainty.  ^ 

These  vessels  were  all  engaged  in  a  hazardous  voyage  upon  the  boisterous 
waters  of  the  North  Pacific  Ocean  and  Bering  Sea,  subject  to  all  the  perils 
of  the  sea,  and  the  mind  can  hardly  conceive  any  event  more  uncertain 
and  contingent  than  the  number  of  seals  they  would  have  captured  if  they 
pursued  their  voyages  unmolested.  Shipwreck  and  every  other  element 
of  uncertainty,  including  the  proverbial  uncertainty  which  is  always  an 
element  in  fishing  and  hunting  expeditions,  would  seem  to  attend  all  such 
ventures,  and  the  cogent  reasoning  of  Mr.  Justice  Story  in  the  cases  just 
cited  seems  unqualifiedly  applicable  to  the  items  of  "  probable  catch,"  etc., 
presented  in  this  schedule  of  claims. 

The  Tribunal  will  bear  in  mind  that  the  United  States  do  not 
occupy  the  position  of  a  tort-feasor,  subject  to  exemplary  or  vindic- 
tive damages.  "The  King  (Sovereign)  can  do  no  wrong."  The  actF, 
in  respect  to  which    compensation   is   asked   on   behalf    of   these*  British 


1  3  Wheaton's  U.  S.  Repts.,  546;  see  also  Smith  vs.  Coudry,  1  How.  U.  S.  Repts.,28-3^. 

-  First  American  edition,  from  third  English  Edition,  p.  56. 

^  Hadley  m.  Baxendale,  9  Exoh.  341 ;  Masterton  ra.  Mayor  of  Bi"Ooklyn,  7  Hill,  62. 
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subjects,  were  performed  by  th3  Uuited  Sfcafccs  in  the  exercise  of  ifcs 
sovereignty,  and  the  execution  of  its  statutory  laws,  and  no  malice  or 
other  unjust  motive  can  be  impute.d  to  those  acts. 

Among  the  claims  presented  by  the  United  States  in  behalf  of  its 
citizens  to  the  Tribunal  of  Arbitration  upon  the  Alabama  claims, 
which  met  at  Geneva  in  1872,  under  the  treaty  between  Great  Britain 
and  the  United  States,  were  a  large  number  of  claims  like  those  now 
under  consideration,  for  the  prospective  earnings  of  ships  destroyed 
by  the  rebel  cruisers  in  the  late  civil  war  of  the  United  States,  and 
that  tribunal,  by  the  unanimous  vote  of  its  members,  said  in  regard  to 
such  claims : 

And  whereas  prospective  earnings  can  not  properly  be  made  the  subject 
of  compensation  inasmuch  as  they  depend  in  their  nature  upon  future  and 
uncertain  contingencies,  the  tribunal  is  unanimously  of  opinion  that  there 
is  no  ground  for  awarding  to  the  United  States  any  sum  by  way  of 
indemnity  under  this  head.  ^ 

It  is  therefore  respectfully  submitted  that  the  rule  of  decision 
adopted  in  the  case  of  the  Alabama  claims  is  well  established  in  the 
jurisprudence  of  the  two  nations  now  at  the  bar  of  this  High  Tribunal ; 
and  in  the  light  of  the  authorities  cited  the  undersigned  respectfully 
insists  that  the  items  in  these  claims  for  *'  probable  catch,"  "  estimated 
catch,"  etc.,  which  amount  in  the  aggregate  to  over  two- thirds  of  the 
grand  total  of  the  claims  presented,  must  be  considered  as  wholly 
speculative  and  so  uncertain  that  Great  Britain  is  not  entitled  to  any 
finding  as  to  any  fact  involved  therein,  except  the  fact  of  their  uncertainty, 
which  appears  on  the  face  of  the  claims  themselves. 

In  the  claims  growing  out  of  the  seizures  of  the  Carolina^  Thornton^ 
Onward,  Sayward,  Grace,  Anna  Beck,  Dolphin,  and  Ada  there  are  also 
items  for  the  future  earnings  of  those  vessels,^  namely  : 

No.  1,  Carolina,  seized  1886  : 

Claims  for  earnings  in  1887 

Claims  for  earnings  in  1888 

Ko.  2,  Thornton,  seized  in  1886  : 

Claims  for  estimated  loss  to  owner  by  detention  in  1887.... 

Claims  for  estimated  loss  to  owner  by  detention  in  1888.... 
!No.  3,  Onward,  seized  in  1886  : 

Claims  reasonable  profit  for  season  of  1887  

Claims  reasonable  profit  for  season  of  1888  


...  $5,000 

....     5,000 

....     5,000 

....     5,000 

....     5,000 

....     5,000 

^  G-eneva  Arbitration,  Congressional  publication,  vol.  iv,  p.  53;  see  also  Wheaton's 
International  Law  (Boj^d's  3d  Enghsh  edition),  sec.  539,  t,  p.  592. 

2  Case  of  Her  Majesty's  Government,  Schedule  of  Claims,  pp.  5,  9,  14,  19,  23,  27, 
31,  36. 
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]S'o.  5,  Sayioard,  seized  in  1887  : 

Claims  for  earnings  in  coasting  trade  in  fall  of  1887 

Earnings  for  season  of  1888.... 
No.  6,  Grace,  seized  in  1887  : 

Claims  for  probable  earnings  in  fall  of  1887 

Claims  for  probable  earnings  in  season  of  1888     .... 
No.  7,  Anna  BecJc,  seized  in  1887 : 

Claims  for  probable  earnings  in  coasting  trade  in  fall  of  1887   .... 

For  probable  net  earnings  in  season  of  1888 
No.  8,  Dolphm,  seized  in  1887  : 

Claims  for  probable  earnings  in  fall  of  1887 

Claims  for  probable  net  earnings  in  season  of  1888 
No.  10,  Jda,  seized  in  1887  : 

Probable  earnings  in  fall  of  1887    .... 

Probable  earnings  for  season  of  1888  

Total  


....  $1,200 

....  6,000 

....  2,000 

....  7,000 

....  2,000 

....  0,000 

....  2,000 

....  7,000 

....  2,000 

....  6,000 

....  71,200 

probable 


These  items  it  will  be  noticed  are  in  addition  to  tlie  items  of 

catch,"  or  "estimated  catch"  for  the  seasons  in  which  the  respective  vessels 
were  seized. 

Nothing"  can  more  fully  ilhistrate  the  wholly  speculative  character  of  this 
class  of  claims  than  a  consideration  of  these  items  in  the  light  of  the 
indisputable  facts. 

The  Carolina,  Thornton,  Onward,  Grace,  Anna  Beck,  Dolphin,  and  Ada 
were  seized  and  decrees  of  forfeiture  rendered  against  them  by  the 
United  States  district  court  for  the  district  of  Alaska,  and  the  Caro- 
lina, Onward,  and  Thornton  were  left  to  go  to  pieces  in  the  harbor  of 
Onalaska ;  ^  and  the  Dolphin,  Grace,  Anna  Beck,  and  Ada  were  sold 
under  decrees  of  that  court,  while  the  Sayivard  was  released  on  a  bond 
given  by  her  owners  a  year  or  more  after  the  decree  of  forfeiture  was 
entered. 

These  seizures  were  in  effect  a  conversion  of  these  vessels  at  the  time 
of  the  seizure,  and,  with  the  exception  of  the  Sayward,  their  capacity 
to  earn  anything  for  their  owners  ended  with  the  seizure.  The  measure 
of  compensation  to  the  owners  was  therefore  the  value  of  the  property 
taken  at  the  time  it  was  taken,  perhaps  with  interest  from  the  time 
of  taking.  The  owners  were  dispossessed  by  the  seizure,  and  their 
interest  in  the  property  merged  in  their  claim  for  compensation,  if  they 
have  any  such  claim ;  and  no  claim  can  therefore  accrue  to  them  for 
the  possible  future  earnings  of  the  vessels.  ^ 

^  Declarations  of  James  Douglas  Warner,  Case  of  Her  Majesty's  Government,  Schedule 
of  Claims,  pp.  3,  6,  12. 

-  Sedgwick  on  Measure  of  Damages,  Btli  ed.  583 ;  Conrad  v.  Pacific  Insurance 
Company,  6  Peters  U.  S.  262-282;  The  Ann  Caroline,  2  Wall,  22  U.  S.  538;  Smith 
ef.  al.  V.  Coudry,  1  How.  U.  S.,  28-34 ;  Wood's  Mayne  on  Damages,  3  Eng.  and  1st 
Am.  ed.,  p.  486. 
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In  Sutherland  on  Damages,  vol.  r,  p.  173  (now  a  standard  authority  in 
the  courts  of  the  United  States),  the  rule  is  stated  as  follows : 

The  value  of  the  property  constitutes  the  measure  or  an  element  of 
damages  in  a  great  variety  of  cases  both  of  tort  and  contract ;  and  where 
there  are  no  such  aggravations  as  call  for  or  justify  exemplary  damages,  in 
actions  in  which  such  damagces  are  recoverable,  the  value  is  ascertained 
and  adopted  as  the  measure  of  compensation  for  being  deprived  of  the 
property,  the  same  in  actions  of  tort  as  in  actions  upon  contract.  In  both 
cases  the  value  is  the  legal  and  fixed  measure  of  damages  and  not  dis- 
cretionary with  the  jury.  *  *  *  And.  moreover,  the  value  is  fixed  in 
each  instance  on  similar  considerations  at  the  time  when  by  the  defendant's 
fault  the  loss  culminates.  (Grand  Tower  Co.  vs.  Phillips,  23  Wall.,  471. 
Owen  vs.  Routh,  14  C.  B.,  327.) 

To  recapitulate  :  None  of  the  items  of  these  several  claims  for  "  esti- 
mated catch,"  or  '•  probable  catch,"  for  the  season  or  voyage  in  which 
the  seizures  took  place  can  be  considered,  because  they  are  in  the  nature 
of  prospective  profits,  and  fall  within  the  rule  adopted  by  the  tribunal  in 
the  Alabama  Claims,  and  the  other  authorities  cited  ;  and  all  the  items  for 
the  probable  earnings  of  these  arrested  vessels,  subsequent  to  the  seizure, 
fall  within  the  same  objection  of  uncertainty  and  contingency,  and  the 
further  objection  that  the  conversion  of  the  property  was  completed  by  the 
seizure,  and  the  owners'  only  remedy  was  for  the  value  of  the  property  so 
seized  afc  the  time  of  the  seizure. 

But,  if  the  Tribunal  for  any  reasons  shall  deem  itself  required  to 
pass  upon  these  items  or  find  any  facts  involved  therein,  except  that  of 
their  invalidity,  we  then  briefly  submit  that  the  *'  estimated  ''  and  "  prob- 
able catches  "  are  altog^ether  overstated  and  extravao-ant. 

In  the  declaration  of  James  Douglas  Warren,  in  support  of  the 
claims  in  behalf  of  the  alleged  owner  of  the  Sayward,  Anna  Beclc,  Grace, 
and  Dolphin,  he  states  that  the  estimate  is  made  on  the  basis  of  three 
hundred  and  fifty  skins  taken  by  each  boat  and  canoe  for  the  full 
season.^ 

In  the  report  of  the  British  Commissioners,  forming  part  of  the  British 
case,-  it  is  shown  that  the  average  catch  per  canoe  or  boat  for  the  British 
sealers  for  the  same  year  was  164  seals,  or  less  than  one-half  of  Capt. 
Warren's  average ;  and  in  the  same  paragraph,  the  British  Commissioners 
say: 

The  actual  success  of  individual  sealing  vessels  of  course  depends  so 
largely  upon  the  good  fortune  or  good  judgment  which  may  enable 
them  to  fall  in  with   and  follow  considerable  bodies  of  seals,  as  well  as 


^  Case  of  Her  Majesty's  Government,  Schedule  of  Claims,  pp.  18.  22,  25,  29. 
"  Report  of  Br.  Com.,  sec.  407,  p.  74. 
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on  the  weather  experienced,  that  the  figures  representing  the  catch  com- 
pared to  the  boats  or  whole  number  of  men  employed  constitute  a  more  trust- 
worthy criterion  than  any  general  statements.^ 

We  may,  therefore,  safely  say  that  if  conjecture,  based  upon  any  rule 
of  averages,  is  to  be  resorted  to  for  the  purpose  of  attempting  to  ap- 
proximate the  probable  catches  of  these  vessels,  the  British  Com- 
missioners have  given  far  more  reliable  data  than  that  furnished  by  these 
claimants. 

The  fallacy  of  these  "estimates"  is  also  shown  in  another  way.  We 
open  the  schedule  of  the  British  claims  at  random  and  take  the  claim 
growing  out  of  the  seizure  of  the  Minnie,  No.  19.'  It  seems,  from  the 
declaration  accompanying  the  claim,  that  she  left  Victoria  the  fore  part 
of  May  on  a  sealing  voyage  in  the  North  Pacific  Ocean  and  Bering 
Sea.  She  entered  Bering  Sea  on  the  27th  of  June,  at  which  time  she 
had  caught  150  seals.  She  hunted  seals  in  the  Bearing  Sea  until  July 
15,  during  which  time  she   had  taken  270  skins,  which  was  at  the  rate  of 

15  skins  per  day.       She    was  seized  on  the    15th  of   July ;    leaving   her 

16  days  of  July  and  16  in  August,  making  32  days  in  all  of  her  sealing 
season,  during  which  time  she  would  have  caught,  at  the  rate  of  15  per 
day,  480  seals ;  to  which  adding  the  420  she  had  taken  previously,  makes  a 
total  catch  for  the  sealing  season  of  900  ;  while  her  "  estimated  catch  "  is 
2,500  seals  for  the  season. 

Take  also  the  claim  of  the  Ada,  No.  10.''  She  entered  Bering  Sea,  as  is 
shown  by  the  declaration  accompanying  the  claim,  about  the  16th  day  of 
July,  1887,  and  continued  sealing  in  the  said  sea  until  the  25th  day  of 
August,  which  was  beyond  the  time  when  skins  taken  are  considered 
merchantable,^  and  within  two  weeks  of  the  time  when,  as  the  British 
Commissioners  admit,''  the  sealing  season  closes,  and  yet  her  entire  catch 
up  to  that  time  was  only  1,876  skins,  while  the  "  estimated  "  or  "  probable 
catch"   is  put  at  2,876. 

The  value  and  tonnage  of  these  vessels  is  also  largely  overstated,  a.s 
is  shown  by  the  tables  submitted  with  the  Counter  Case  of  the  United 
States,^  and  the  value  of  several  of  the  vessels  seized  was  ascertained 
by  sworn  appraisers  of  the  District  Court  of  Alaska  and  shown  to  be 
much  lower  than  the  value  stated  in  this  schedule  of  claims.'     That  the.se 

^  Eeport  of  Br.  Com.,  p.  73,  sec.  407. 

2  Case  of  Her  Majesty's  Grovernment,  Schedule  of  Claims,  p.  56. 

^  Ibid.,  p.  34. 

•*  Counter  Case  of  the  United  States,  Appendix,  pp.  357,  376,  384. 

•''  Report  of  Br.  Com.,  sec.  212. 

*'  Counter  Case  of  the  United  States,  Appendix,  pp.  339,  et  xeq. 

''  Ihid.,  pp.  329-38. 
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appraisals  were  fair  and  showed  the  substantial  and  fair  value  of  the 
property  is  evidenced  by  the  fact  that,  although  the  owners  of  the  vessels 
had  the  privileo^e  of  releasing  them  upon  bonds,  none  of  them,  except 
the  Say  ward,  were  so  released,  although  application  was  made  to 
have  their  valuation  reduced  in  order  that  the  owners  might  give 
bonds. ^ 

We  might  follow  the  analysis  of  different  items  of  these  claims  and 
successfully  show  that  they  are  all  very  much  exaggerated,  but  do  not  deem 
it  necessary  to  do  so,  because  we  feel  sure  the  members  of  this  Tribunal 
will  take  notice  of  the  fact  that  individuals  in  making  claims  against  a 
government,  whether  it  be  their  own  or  a  foreign  government,  invariably 
expand  these  claims  to  the  largest  amount  their  consciences  will  possibly 
tolerate. 

H.  W.  Blodgett. 

—  —  ------  -         . ,         -  I      I  ■  -  ... 

'  Senate  Doe.  106,  50th  Cong.,  Second  Sess.,  pp.  28,  74. 
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SIXTH. 

SUMMARY    OF     THE     EVIDENCE. 

To  the  end  that  the  High  Contracting  Parties  should  become  fully 
informed  of  all  the  facts  bearing  upon  the  differences  between  them,  and  as 
a  right  method  of  securing  evidence  as  to  those  points  touching  which  a 
dispute  might  exist,  it  was  stipulated  by  Article  IX  of  the  Treaty  that  two 
Commissioners  on  the  part  of  each  Government  should  be  appointed  to 
make  a  joint  investigation  and  to  report,  in  order  that  such  reports  and 
recommendations  might  in  due  form  be  submitted  to  the  Arbitrators, 
should  the  contingency  therefor  arise. 

The  Commissioners  were  duly  appointed  in  compliance  with  this  pro- 
vision of  the  Treat}',  and  so  far  as  they  were  able  to  agree,  they  made 
a  joint  report,  which  is  to  be  found  at  page  307  of  the  Case  of  the  United 
States.  It  will  be  seen  from  this  joint  report  that  the  Commissioners 
were  in  thorouo^h  ajrreement  that,  for  industrial  as  well  as  for  other  obvious 
reasons,  it  was  incumbent  upon,  all  nations,  and  particularhj  upon  those 
having  direct  commercial  interests  in  fur-seals,  to  provide  for  their  proper 
protection  and  preservation.  They  were  also  in  accord  as  to  the  fact 
that  since  the  Alaska  purchase  a  marked  diminution  of  the  number  of 
seals  on  and  hahitualbj  resorting  to  the  Pribilof  Islands  had  taken 
place ;  that  this  diminution  was  cumulative  in  effect  and  was 
the  result  of  excessive  killing  by  man.  Beyond  this  the  Commissioners 
were  unable,  by  reason  of  considerable  difference  of  opinion  on  certain 
fundamental  propositions,  to  join  in  a  report,  and  they  therefore  agreed 
that  their  respective  conclusions  should  be  stated  in  several  reports  which, 
under  the  terms  of  the  Treaty,  might  be  submitted  to  their  respective 
Governments. 

The  United  Statos  have  submitted,  with  the  report  of  their  Commis- 
sioners, a  voluminous  mass  of  testimony  which  appears  to  have  been 
elicited  from  all  classes  of  persons  who,  by  their  education,  residence, 
training,  etc.,  might  be  enabled  to  give  information  of  practical  value 
and   of    a   reliable    character   to   the    contracting    governments.     It    has 
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been  the  intention,  in  procuring  evidence,  to  follow,  as  closely  as  tlie 
circumstances  permitted,  the  principles  and  methods  obtaining  in  both 
countries  in  litigation  between  private  parties,  and  although  it  was  not 
possible  to  produce  each  witness  before  a  magistrate  and  tender  him  for 
cross-examination,  in  every  instance  the  name,  the  residence,  and  the 
professsion  or  business  of  the  witness  has  been  given,  and  in  every  instance 
the  witness  has  sworn  to  the  truth  of  his  deposition.  This  method  may 
be  favorably  contrasted  with  the  course  which  the  Commissioners  of  Great 
Britain  thought  it  incumbent  upon  or  permissible  for  them  to  pursue.  In 
very  few  instances  have  they  seen  fit  to  give  the  name  of  their  informant 
or  to  place  it  in  the  power  of  the  United  States  to  test  the  reliability 
of  the  source  from  which  they  had  derived  their  knowledge,  real  or 
supposed.  But  they  have  presented  a  great  mass  of  statements  of  their 
own,  evidently  based  in  a  great  measure  upon  conjecture,  much  of  it 
directly  traceable  to  manifest  partiality,  and  marked,  to  a  singular  degree, 
by  the  exhibition  of  prejudice  against  the  one  party  and  bias  in  favor  of 
the  other.  The  extent  to  wdiich  this  has  been  carried  must,  in  the  eyes 
of  all  impartial  persons,  deprive  it  of  all  value  as  evidence. 

How  far  counsel  for  the  United  States  are  justified  in  making  this 
sweeping  criticism  upon  the  work  of  the  British  Commissioners  will 
appear  hereafter,  when  detailed  attention  is  given  to  the  result  of  their 
labors.  The  adoption  of  such  a  course  is  the  more  to  be  regretted  as 
it  was  evidently  the  purpose  and  object  of  the  British  Government  that 
an  entirely  different  investigation  should  be  carried  out  by  its  agents ; 
nor  had  that  Government  hesitated  to  express  its  earnest  desire  that  the 
actual  facts  should  be  given  and  that  the  investigation  should  be  carried 
on  with  a  strict  impartiality.  It  is  certain  that  the  Commissioners  were 
Avarned  in  clear  language  that  "  great  care  should  be  taken  to  sift  the 
evidence  that  was  brought  before  them."  (See  instructions  to  the  British 
Commissioners,  page  I  of  their  Report.) 

In  attempting  to  lay  before  this  distinguished  Tribunal  the  facts  that 
may  enlighten  its  judgment,  the  counsel  for  the  United  States  propose  to 
show  what  facts  are  established,  substantially  without  controversy,  and 
wherein  their  contention  in  case  of  difference  is  sustained  by  unmistakable 
preponderance  of  proof.  For  the  purpose  of  facilitating  the  labors  of 
this  body,  they  propose  to  treat  every  topic  of  special  importance  sepa- 
rately and  to  produce  the  evidence  which  has  a  bearing  upon  the  dis- 
cussion of  its  merits. 
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I. — The  General  Nature  and  CHARAcr.EKi.sTics  of  the  Fur-Seal. 

It  is  unfortunate  that  even  upon  so  familiar  a  subject  and  one  so  often 
treated  as  the  seal,  its  nature,  and  habits,  there  should  be  a  wide  diver- 
gence between  the  American  and  British  Commissioners.  In  fact,  it  would 
seem  that  the  animal  observed  by  the  Commissioners  from  Great  Britain 
was  an  entirely  different  animal  from  that  considered  and  studied 
by  the  Commissioners  appointed  by  the  United  States.  This  is  the 
more  remarkable  because  for  moro  than  a  century  a  multitude  of 
observers,  scientists,  government  agents,  and  overseers  have  been 
giving  their  attention  to  the  nature,  habits,  and  life  of  the  fur-bearing 
seal,  the  best  method  of  protecting  the  animal  from  destruction,  and  the 
wisest  course  to  secure  an  annual  increase  for  the  purposes  of  com- 
merce ;  the  reason  for  which  the  supply  of  these  valuable  creature?  has 
diminished ;  the  number  of  animals  yearly  killed,  etc.  They  certainly 
by  this  time  ought  to  have  become  fairly  ascertained  and  known  and 
to  be  placed  beyond  the  reach  of  discussion  or  dispute,  and  so,  in  fact, 
they  seem  to  be.  There  has  been  a  general  concurrence  among  the 
observers  referred  to,  as  complete  as  may  be  found  among  the  same 
class    of    persons   in    relation    to    the    nature    and   habits    of    ordinary 

domestic  animals. 

But  it  has  become  apparent  that  the  British  Commissioners  have  in 
their  separate  report  thought  fit  to  make  an  elaborate  defense  of  the 
practice  of  pelagic  sealing  and  to  have  imparted  to  their  investigations 
and  the  formulation  of  their  conclusions  so  strong  a  desire  to  protect 
the  supposed  interests  of  their  people  as  to  lead  them  to  most  extraor- 
dinary conclusions  ;  indeed,  this  unfortunate  result  seemed  almost 
inevitable,  the  premises  upon  which  they  started  being  conceded.  To 
defend  pelagic  sealing,  the  main  feature  of  which  consists  of  slaughter- 
ing gravid  females  or  nursing  mothers,  it  was  almost  inevitable  that 
some  fundamental  mistakes  should  be  made  as  to  the  nature  and  habits 
of  the  animals  and  that  statements  should  be  adopted  and  theories 
advanced  which,  upon  their  face,  arc  utterly  unworthy  of  countenance 
or  respect.  The  animal  discovered  by  the  British  Commissioners  might 
be  defined  to  be  a  mammal  essentially  pelagic  in  its  natural  condition 
and  which  might  be  entirely  so  if  it  chose  to  be ;  an  animal,  too,  which 
is  gradually  assuming  that  exclusive  character.  Coition  takes  place 
very  frequently  and  more  naturally  in  the  water.  It  is  a  polygamous 
animal  and  when  on  land  exhibits  extreme  jealousy  to  guard  its  harem, 
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but  whether  this  disposition  is  preserved  and  exhibited  in  the  water,  and 
how  or  whether  this  is  a  disappearing  trait,  does  not  appear.  Two  pups 
are  not  infrequently  dropped  at  a  birth,  and  the  mothers,  wnth  a  generous 
disi'egard  for  the  ordinary  rules  of  maternity  in  nature,  suckle  their  own 
when  it  is  convenient,  but  take  up  other  pups  indifPerenily,  pro- 
vided the  sti-ange  offspring  does  not  betray  the  odor  of  fresh  milk. 
By  this  indiscriminate  display  of  maternal  instinct  the  generality  of 
pups  are  supported  until  they  are  able  to  procure  their  owm  food. 
The  loss  of  an  individual  mother  becomes  in  consequence  of  this  a  matter 
of  small  moment,  and,  to  make  the  peculiarity  of  the  animal  especially 
remarkable,  it  is  said  to  abstain,  during  several  weeks  of  the  nursing- 
period,  from  seeking  food  for  itself  and  for  the  young  offspring  that  would 
generally  be  supposed  to  drain  its  vitality-.  Such  is  the  seal  and  such  are 
the  habits,  especially  of  the  females,  as  seen  and  described  by  the  British 
Commissioners. 

The  expression  of  an  opinion  so  directly  in  coiiflict  with  those  generally 
received  would  seem  to  require  the  most  cogent  proofs.  Reliable  authori- 
ties should  be  cited  and  their  names  given.  Hazardous  conjectures  should 
be  wisely  laid  aside;  ignorant,  hasty,  and  prejudiced  gossip  should  be 
treated  as  it  deserves,  and  some  effort  made  to  reconcile  individual  obser- 
vation with  generally  accepted  and  accredited  facts. 

The  counsel  for  the  United  States  have  no  hesitation  in  saying  that 
if  the  question  to  be  decided  were  one  in  which  the  common-law  rules 
of  evidence  prevalent  in  both  parties  to  the  Treaty  were  applied,  they 
would  respectfully  insist,  with  much  confidence,  that  there  is  no  dispute 
really  as  to  the  main  facts  in  this  case.  A  controversy  as  to  facts  in 
the  juridical  sense  implies  an  assertion  on  the  one  side  and  a  contra- 
diction on  the  other ;  but  contradictions  can  not  be  predicated  on  state- 
ments unauthenticated  by  proof  and  unsupported  by  general  experience. 
It  would  suffice  to  show  that  the  Report  of  the  Commissioners  from 
Great  Britain  simply  presents  the  assertions  and  conjectures  of  gentle- 
men who,  however  respectable  their  character  may  be,  were  not  called 
upon  to  express,  and  are  not  justified  in  laying  down  conclusions,  except 
in  eo  far  as  they  have  reached  them  by  an  examination  into  actual  facts, 
the  sources  of  which  both  Governments  would  be  entitled  to  consider. 
Justice  to  the  disputants,  as  well  as  a  proper  respect  for  the  Tribunal, 
would  seem  to  dictate  this  necessity  of  avoiding  the  rash  expression  of 
conjectures   generally    unsupported,    but   occasionally   founded    on    other 
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like  conjectures  emanating  from  ignorance  and  hasty  observers  whose  names 
are  not  infrequently  withheld. 

It  may,  however,  facilitate  the  learned  Arbitrators  in  inquiries  into  the 
facts  referred  to.  to  indicate  the  nature  of  the  evidence  bearing  upon  the 
different  points  respectively  and  the  places  where  it  may  be  found.  It  is 
believed  that  nothing  more  is  requisite.  Of  matters  not  in  any  manner 
drawn  in  question,  little  or  no  notice  will  be  taken. 


II. — The  Difference  between  the  Alaskan  and  the  Russian 

Fur-Seals. 

The  marked  differences  between  the  Alaskan  and  the  Russian  seals 
are  such  as  to  be  plainly  and  readily  discernible  to  persons  familiar  with 
the  two  herds  and  their  characteristics.  This  once  established  would 
naturally  prove  that  there  is  no  commingling  of  the  respective  herds. 
But  we  are  not  lePt  to  inference  upon  this  point,  and  may  confidently 
claim  that  the  proposition  is  affirmatively  established  by  testimony 
respectable  and  creditable  in  itself,  while  it  is  wholly  uncontradicted  by 
proof. 

This  is  the  statement  in  the  Case  of  the  United  States  : 

The  two  great  herds  of  fur-seals  which  frequent  the  Bering  Sea  and 
North  Pacific  Ocean  and  make  their  homes  on  the  Pribilof  Islands  and 
Commander  (Komandorski)  Islands,  respectively,  are  entirely  distinct 
from  each  other.  The  difference  between  the  two  herds  is  so  marked 
that  an  expert  in  handling  and  sorting  seal  skins  can  invariably  dis- 
tinguish an  Alaskan  skin  from  a  Commander  skin.  In  support  of  this 
we  have  abundant  and  most  respectable  testimony.  Mr.  Walter  E. 
Martin,  head  of  the  London  firm  of  C.  W.  Martin  &  Co.,  which  has 
been  for  many  years  engaged  in  dressing  and  dyeing  seal  skins,  describes 
the  dilference  as  follows :  "  The  Copper  Island  (one  of  the  Commander 
Islands)  skins  show  that  the  animal  is  narrower  in  the  neck  and  at 
the  tail  than  the  Alaska  seal  and  the  fur  is  shorter,  particularly  under 
the  flippers,  and  the  hair  has  a  yellower  tinge  than  the  hairs  of  the  Alaska 
seals." 

In  this  statement  he  is  borne  out  by  Snigeroff,  a  native  chief  on  the 
Commander  Islands  and  once  resident  on  the  Pribilof  Islands. 

C.  W.  Price,  for  twenty  years  a  dresser  and  examiner  of  raw  seal- 
skins, describes  the  difference  in  the  far  as  being  a  little  darker  in  the 
Commander  skin.  The  la.tter  skin  is  not  so  porous  as  the  Alaskan  skin, 
and  is  more  difficult  to  unhair.  The  difference  between  the  two  classes 
of  skins  has  been  further  recognized  by  those  engaged  in  the  seal-skiu 
industry  in  their  different  market  value,  the  Alaska  skins  always  being 
held  from  20  to  30  per  cent  more  than  the  "  Coppers  "  or  Commander 
skins.  This  difference  in  value  has  also  been  recognized  by  the  Russian 
Government. 
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(A)    THE    HERDS    ARE    DIFFERENT. 

Mi\  George  Bautle  (p.  508,  Appendix  to  Case  of  the  United  States, 
Vol.  IT),  one  of  the  witnesses  upon  this  point,  is  a  packer  and  sorter  of  raw 
far-skins.  He  had  been  in  that  business,  at  the  time  of  testifying,  twenty 
years,  and  had  handled  many  thousands  of  skins.     He  says  : 

I  can  tell  hy  examining  a  shin  wliether  it  was  caught  in  season  or  oat  of 
season,  and  lohether  it  was  caught  on  the  Russian  side  or  on  the  American  side. 
A  Russian  skin  is  generally  coarser,  and  the  under  wool  is  generally 
darker  and  coarser,  than  the  skins  of  seals  caught  on  the  American  side. 
A  Russian  skin  does  not  make  as  fine  a  skin  as  the  skins  of  the  seals 
caught  on  the  American  side,  and  are  not  worth  as  much  in  the  market. 
I  can  easily  distinguish  one  from  the  other. 

Mr.  H.  S.  Beviugton,  M.  A.  (ibid.,  p.  551),  a  subject  of  Her  Britannic 
Majesty,  forty  years  of  age,  the  head  of  the  firm  of  Bevington  and  Morris, 
2y  Common  street,  in  the  city  of  London,  was  sworn  and  testified  upon  the 
subject.  His  testimony  is  interesting,  and  may  be  found  at  page  550, 
Volume  IT,  of  the  Appendix  to  United  States  Case.  Upon  the  subject  of 
the  variations  observable,  he  says  : 

That  the  differences  between  the  three  several  sorts  of  skins  last 
mentioned  are  so  marked  as  to  enable  any  person  skilled  in  the  busi- 
ness or  accustomed  to  handle  the  same  to  readily  distinguish  the  skins 
of  one  catch  from  those  of  another,  especially  in  bulk,  and  it  is  the  fact 
that  when  they  reach  the  market  the  skins  of  each  class  come  separ- 
ately and  are  not  found  mingled  with  those  belonging  to  the  other 
classes.  The  skins  of  the  Copper  Island  catch  are  distinguished  from 
the  skins  of  the  Alaska  and  Northwest  catch,  which  two  ]ast-meutioned 
classes  of  skins  appear  to  be  nearly  allied  to  each  other  and  are  of  the 
same  general  character,  by  reason  of  the  fact  that  in  their  raw  state  the 
Copper  skins  are.  lighter  in  color  than  either  of  the  other  two,  and  in 
the  dyed  state  there  is  a  marked  difference  in  the  appearance  of  the 
fur  of  the  Copper  and  the  other  two  classes  of  skins.  This  difference 
is  difficult  to  describe  to  a  person  unaccustomed  to  handle  skins,  but  it 
is  nevertheless  clear  and  distinct  to  an  expert,  and  may  be  generally  de- 
scribed by  saying  that  the  Copper  skins  are  of  a  close,  short  and  shiny 
fur,  particularly  down  by  the  flank,  to  a  greater  extent  than  the  Alaska 
and  Northwest  skins. 

Joseph  Stanley-Brown  {ibid.,  p.  12)  a  geologist  of  distinction,  resid- 
ing at  Mentor,  Ohio,  was  commissioned  by  the  Secretary  of  the  Trea- 
sury to  visit  the  Pribilof  Islands  for  the  purpose  of  studying  the  seal 
life  found  thereon ;  he  spent  one  hundred  and  thirty  days  in  actual  inves- 
tigation and  study  of  the  subject.  Whiie  he  does  not  claim  to  have 
become  an  expert    in    that   time   as    to    the    various    and    oistingaishing 
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characteristics  of  the  animals,  he  stated  the  result  of  his  efforts  to  ascertain 
the  truth  in  this  respect : 

I  learned  that  fur-seals  of  the  species  Callorhinus  ursinus  do  breed  and 
haul  out  at  the  Commander  Islands  and  "  Robben  Reef,"  hut  the  statements 
made  to  me  were  unanimous  that  they  are  a  separate  herd,  the  pelt  of  which 
is  readily  distinguished  from  that  of  the  Pribilof  herd,  and  that  the  two 
herds  do  not  intermingle. 

Isaac  Liebes,  a  fur  merchant  of  twenty-three  years  standing,  residing  at 
San  Francisco,  claims  to  have  handled  more  raw  fur-seal  skins  than  any 
other  individual  in  the  United  States  or  Canada  and  more  than  any  firm 
or  corporation  except  the  lessees  of  the  sealeries  of  the  Pribilof  and  Com- 
mander Islands.  His  whole  deposition,  based  as  it  is  upon  long  practice 
and  experience,  may  be  read  with  profit.  On  the  subject  of  the  differences 
between  the  skins  of  animals  belonging  to  the  respective  herds,  he  says 
{ibid.,  p.  445.) 

The  seals  to  which  I  have  reference  are  known  to  myself  and  to  the 
trade  as  the  Northwest  Coast  seals,  sometimes  called  "Victorias."  This 
herd  belongs  solely  to  the  Pribilof  Islands,  and  is  easily  distinguishable  by 
the  fur  from  the  fur-seals  of  the  other  northern  rookeries,  and  still  easier 
from  those  of  the  south.  All  expert  sealskin  assort ers  are  able  to  tell  one 
from  the  other  of  either  of  these  different  herds.  Each  has  its  oivn  characterise 
tics  and  values. 

To  the  same  effect  is  the  deposition  of  Sidney  Liebes,  a  fur  dealer  of  San 
Francisco.  He  had  been  engaged  in  the  fur  business  for  the  last  six  years 
at  the  time  of  testifying.  He  testified  in  substance,  as  did  the  other  wit- 
nesses, as  follows  (ibid.,  p,  516)  : 

My  age  is  22.  I  reside  in  San  Francisco,  and  am  by  occupation  a 
furrier,  having  been  engaged  in  that  business  for  the  last  six  years.  I 
have  made  it  my  business  to  examine  raw  seal-skins  brought  to  this 
city  for  sale,  and  am  familiar  with  the  different  kinds  of  seal -skins  in 
the  market.  I  can  tell  from  an  examination  of  a  skin  whether  it  has 
been  caught  on  the  Russian  or  American  side.  I  have  found  that  the 
Russian  skins  were  flat  and  smaller,  and  somewhat  different  in  color 
in  the  under  wool,  than  those  caught  on  the  American  side.  In  my 
opinion  they  are  of  an  inferior  quality.  The  Alaska  skins  are  larger 
and  the  hair  is  much  finer.  The  color  of  the  under  wool  is  also  different. 
I  have  no  difficulty  in  distinguishing  one  skin  from  the  other.  I  am  of 
opinion  that  they  belong  to  an  entirely  separate  and  distinct  herd.  In 
my  examination  of  skins  offered  for  sale  by  sealing  schooners  I  found  that 
over  90  per  cent  were  skins  taken  from  females.  The  sides  of  the 
female  skins  are  swollen,  and  are  wider  on  the  belly  than  those  of  males. 
The  teats  are  very  discernible  on  the  females,  and  it  can  be  plainly  seen 
Avhere  the  j^oung  have  been  snckling.  The  head  of  the  female  is  also  mucli 
narrower. 


SUMMARY    OF    THE    EVIDENCE.  235 

Mr.  Thomas  F.  Morgan  was  the  agent,  in  1891,  of  the  Russian  Sealskin 
Company  of  Petersburg.  Prior  to  that  time  he  had  been  engaged  in  seal 
fishing ;  he  resided  several  years,  as  agent  of  the  Alaska  Commercial 
Company,  on  the  Pribilof  Islands.  His  long  and  varied  experience  fitted 
him  in  an  especial  manner  to  testify  iutelligently  on  the  subject.  He  says 
{ibid.,  p.  61)  : 

The  Alaska  fur-seal  breeds,  I  am  thoroughly  convinced,  only  upon  the 
Pribilof  Islands ;  that  I  have  been  on  the  Alaska  coast  and  also  along 
the  Aleutian  Islands  ;  that  at  no  points  have  I  ever  observed  seals  haul 
out  on  land  except  at  the  Pribilof  Islands,  nor  have  I  been  able  to 
obtain  any  aatheutic  information  which  causes  me  to  believe  such  is  the 
case. 

The  Alaska  fur-seal  ie  migratory,  leaving  the  Pribilof  Islands  in  the 
early  winter,  going  southward  into  the  Pacific  and  returning  again  in 
May,  June,  and  July  to  said  islands.  I  have  observed  certain  bull  seals  • 
return  year  a^fter  year  to  the  same  place  on  the  rookeries,  and  I  have  been 
informed  by  natives  that  have  lived  on  the  islands  that  this  is  a  well-known 
fact  and  has  been  observed  by  them  so  often  that  they  stated  it  as  an  abso- 
lute fact. 

It  is  also  interesting  to  note,  from  his  supplemental  sworn  statement, 
that  the  British  Commissioners  had  some  testimony  to  show  that  there  was 
no  identity  between  the  herds  (ibid.^  p.  201)  : 

I  was  on  the  Bering  Island  at  the  same  time  that  Sir  George  Baden- 
Powell  and  Dr.  George  M.  Dawson,  the  British  representatives  of  the 
Bering  Sea  Joint  Commission,  were  upon  said  island  investigating  the 
Russian  sealeries  upon  the  Komandorski  Islands ;  that  I  was  present 
at  an  examination,  which  said  Commissioners  held,  of  Sniegeroff,  the 
chief  of  the  natives  on  the  Bering  Island,  who,  prior  to  the  cession  of 
the  Pribilof  Islands  bv  Russia  to  the  United  States,  had  resided  on  St., 
Paul,  one  of  the  said  Pribilof  Islands,  and  that  since  that  time  had 
been  a  resident  on  said  Bering  Island,  and  during  the  latter  part  of 
said  residence  had  occupied  the  po.^ition  of  native  chief,  and  as  such, 
superintended  the  taking  and  killing  of  fur-seals  on  said  Bering, 
Island ;  that  during  said  examination  the  Commissioners,  through  an 
interpreter,  asked  said  Sniegeroff  if  there  was  any  ditference  between 
the  seals  found  on  the  Pribilof  Islands  and  the  seals  found  on  the 
Komandorski  Islands ;  that  said  Sniegeroff  at  once  replied  that  there 
was  a  difference,  and  on  further  questioning  stated  that  such  difference 
consisted  in  the  fact  that  the  Komandorski  Island  seals  were  a  slimmer, 
animal  in  the  neck  and  flank  than  the  Pribilof  Island  seals;  and  fur- 
ther, that  both  hair  and  fur  of  the  Komandorski  Island  seal  were 
longer  than  the  Pribilof  Island  seal ;  said  Commissioners  asked  said 
SniegeroE  the  further  Question  whether  he  believed  that  the  Pribilof 
herd  and  Komandorski  herd  ever  mingled,  and  he  replied  that  he  did 
not. 

Mr.  John  X.  Lofstad   (ibid.,  p.  516),  a  fur  merchant  of   San  Francisco^ 
testifies    that   he    can    ea.sily  distinguish    the    Copper    Island   seal   in   its 
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undressed  state  from  that  of  the  Ahiskan  and  Northwest  Coast  skins. 
They  are  of  an  entirely  distinct  and  separate  herd,  while  those  of  the 
Northwest  Coast  and  Pribilof  Islands  are  of  the  same  variety.  He 
says  : 

I  have  been  in  the  business  for  twenty-eight  years  during  which  time  I 
have  boug-ht  laro*e  numbers  of  dressed  and  undressed  fur  skins,  and  I  am 
thoroughly  familiar  with  the  business.  I  can  easily  distinguish  the  Copper 
Island  fur-sealskin  in  its  undressed  state  from  that  of  the  Alaskan  and 
Northwest  Coast  skins.  They  are  of  an  entirely  distinct  and  separate 
herd,  while  those  of  the  Northwest  Coast  and  Pribilof  Islands  are  of  the 
same  variety. 

To  the  same  effect  Mr.  Gustave  Niebaum  (ibid.,  p.  78),  Mr.  Niebaum's 
experience  was  such  as  to  entitle  him  to  speak  as  an  expert.  His 
opportunities  to  inform  himself  thoroughly  on  all  matters  connected 
with  sealeries  were  of  the  best,  and  at  the  same  time  he  had  no  interest 
whatever  in  the  sealeries  or  the  seal- skin  trade.  He  is  a  native  of  Fin- 
land  and  became  an  American  citizen  by  the  transfer  of  Alaska  to  the 
United  States.  He  was  vice-consul  of  Russia  at  San  Francisco  from 
1880  to  1891.     He  says: 

I  was  formerly,  as  I  have  stated,  interested  in  the  Commander 
seal  islands,  as  well  as  those  of  Alaska.  The  two  herds  are  separate 
and  distinct,  the  fur  being  of  different  quality  and  appearance.  The 
two  classes  of  skins  have  always  been  held  at  different  values  in  the 
London  market,  the  Alaskan  bringing  invariabl}^  a  higher  price  than 
the  Siberian  of  the  same  weight  and  size  of  skins.  I  think  each  herd 
keeps  upon  its  own  feeding  gi'ounds  along  the  '  respective  coasts  they 
inhabit. 

It  may  be  unnecessary — as  it  would  certainly  be  monotonous — to  mul- 
tiply citations.  Other  witnesses,  however,  testify  to  the  same  effect.  The 
American  Commissioners  have  given  their  names  and  addresses,  as  well  as 
their  sworn  statements.  The  Arbitrators  will,  therefore;  be  enabled  to 
determine  whether  or  not  the  evidence  is,  as  we  claim  that  it  is,  absolutely 
conclusive.  In  a  court  of  law,  such  a  concensus  of  opinion  and  statement 
made  under  the  sanction  of  an  oath  and  uncontradicted,  save  by  more  or 
less  ingenious  but  un sustained  conjecture;  would  satisfy  the  judgment  of 
the  most  exacting  judge.  Other  depositions  equally  imi^ortant  may  be 
quoted  in  addition  to  the  abov^e. 

Mr.  Walter  E.  Martin  {ibid.,  p.  o69),  was,  at  the  time  of  giving  his 
testimony,  a  subject  of  Her  Majesty,  residing  at  the  city  of  St.  Albans. 
He  had    been   engaged,  on  a  very  large  scale,  in  the  business  of  dress- 
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ing  and  dyeing  sealskins.  He  says  that  if  one  thousand  Copper  Island 
skins  were  mingled  among  ninety-nine  thousand  Alaska  skins,  it  would 
be  possible  for  any  one  skilled  in  tlie  business  to  extract  nine  hundred 
and  fifty  of  the  Copper  Island  skins  and  to  separate  them  from  the  ninety- 
nine  thousand  and  fiffy  of  the  Alaska  catch,  and  vice  versa. 

Mr.  X.  B.  Miller  (ibid.,  p.  199).  Mr.  Miller  was  at  the  time  of  testi- 
fying an  assistant  in  the  scientific  department  of  the  United  States  Fish 
Commission  steamer  Albatross.  He  had  made  five  cruises  in  Alaskan 
waters  ;  he  says  : 

The  seals  of  the  Commander  Islands  are  grayer  in  color  and  of  a  slighter 
build  thronghout  the  body.  The  bulls  have  not  such  heavy  manes  or  fur 
capes,  the  hair  on  the  shoulders  being  much  shorter  and  not  nearly  so 
thick.  The  younger  seals  have  longer  and  more  slender  necks  apparently. 
I  noticed  this  difference  between  the  seals  at  once. 

Mr.  John  J.  Phelan  (ibid.,  p.  518)  Avas  a  citizen  of  the  United  States 
and  a  resident  of  Albany,  IS^.  Y.  He  was  35  years  of  age  at  the  time  of 
giving  his  deposition,  and  since  the  age  of  eleven  had  been  in  the  fur 
business.  His  practical  and  active  experience  was  very  large  during  those 
twenty-three  years.  He  had  noticed  the  difference  in  the  seals,  both  in 
their  raw  state  and  during  the  processes  of  dressing.  He  explained  minutely 
the  point  of  difference. 

Mr.  Henry  Poland  (ibid,,  p.  570)  was  a  subject  of  Her  Majesty  and  the 
head  of  the  firm  of  P.  R.  Poland  &  Son,  doing  business  at  110  Queen 
Victoria  street,  in  the  city  of  London.  The  firm  of  which  he  was  a 
member  had  been  engaged  in  the  business  of  furs  and  skins  for  upwards  of 
one  hundred  years,  having  been  founded  by  his  great-grandfather  in  the 
year  1785.  His  judgment,  evidently,  is  entitled  to  great  respect.  He 
corroborates  the  other  witnesses,  and  says  that  the  three  classes  of  skins 
are  easily  distinguishable  from  each  other  by  any  person  skilled  in  the 
business.  He  had  personally  handled  the  samples  of  the  skins  dealt  in  by 
his  firm,  and  ^vould  have  no  difficulty  in  distinguishing  them.  In  fact,  the 
skins  of  each  of  the  three  classes  have  different  values  and  command 
different  prices  in  the  market. 

Mr.  Charles  W.  Price  (ibid.,  p.  521)  is  a  very  expert  examiner  of  raw 
J^ur-skins,  of  San  Francisco.  He  had  been  engaged  in  the  business 
twenty  years  when  he  was  examined  by  the  Commissioners  of  the  United 
States ;  he  had  had  a  large  practical  experience.  He  gives  the  points 
of  difference  between  the  Russian  and  American  skins,  and  states, 
as  did  Mr.  Poland  and  other  witnesses,  that  the  seals  on  the  Russian 
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side  are   a  distinct  and  different  herd  from  those  on  the  American  side^ 
and  are  not  as  valuable. 

Mr.  George  Rice  (ihid.,  p.  r>72)  is  another  witness  whose  testimony 
should  command  respect.  He  was  fifty  years  of  age  and  a  subject 
of  Her  Majesty.  He  had  been  engaged  actively  in  the  business^ 
handling  fur-seal  skins  for  twenty-seven  yer.rs  and  had  acquired  a 
general  and  detailed  knowledge  of  the  different  kinds  of  fur-seal  skins 
and  of  the  differences  which  distinguish  them,  as  well  as  the  history, 
character,  and  manner  of  conducting  the  fur-seal  sealskin  business  in 
the  city  of  London.  He  says  that  the  differences  between  the  several 
classes  of  skins  aro  vei'y  marJied,  Vv'hich  enable  anybody  who  is  skilled 
in  the  business  to  distinguish  the  skins  of  one  class  from  the  skins 
which  belong  to  either  of  the  other  classes.  He  also  stated,  as  did  the 
other  experts,  that  these  diffeiences  are  evidenced  by  the  fact  that  the 
skins  obtain  different  prices  in  the  market.  The  testimony  of  this  gen- 
tleman deserves  special  attention  ;  it  is  intelligently  given  and  is  very 
instructive. 

Mr.  Leon  Sloss  (ihitl.,  p.  90)  is  a  native  of  California  and  a  resi- 
dent of  San  Francisco.  He  was  for  several  years  a  director  of  tbe 
Alaska  Commercial  Company,  and  a  member  of  the  partnership- 
of  Louis  Sloss  &  Co.,  and  had  been  engaged  for  fifteen  years  in  dealings 
in  Avools,  hides,  and  fur-skins.  At  the  time  of  testifying  he  had  no 
interest  in  seals  or  sealeries.  Ho  had  been  superintendent  of  the 
Alaska  sealeries  pro  tempore  from  1882  to  1885,  inclusive,  and  spent 
the  sealing  season  of  those  three  years  on  the  Pribilof  Islands  in  the 
personal  management  of  the  business.  He  became  acquainted,  as  he 
testifies,  with  every  aspect  of  the  business.  All  advices  from  the  Lon- 
don agents  and  information  in  regard  to  the  sealskin  market,  from  all 
sources,  passed  through  his  hands,  and  instructions  to  agents  of  the 
company  in  regard  to  the  classes  of  skins  desirsd  emanated  from  time 
to  time  from  him.  He  was  emphatic  in  his  statement  that  the  difference 
between  the  Northern  and  Southern  skins  that  came  to  the  port  of  San 
Francisco  could  be  detected  at  once.  While  it  was  not  as  easy  to  dis- 
tinguish the  Alaskan  from  the  Asiatic  skins,  experts  in  handling  them 
do  it  with  unerring  accuracy. 

Mr.  William  C.  B.  Stamp  (Hid.,  p.  574)  was  51  years  of  age  at  the 
time  of  testifying,  and  a  subject  of  Her  Majesty.  He  Avas  engaged  in 
the  business  at  38  Knightrider  street,  London,  E.  C,  as  a  fur-skin^ 
merchant.      He   had    been    engaged    in    that    business    for   over    thirty 


SUMMARY    OF    THE    EVIDENCE.  239 

years  and.  had  personally  handled  many  thousand  of  far- seal  skins, 
■besides  inspecting  samples  at  practically  every  sale  of  fur  skins  made 
in  London  during  the  whole  of  the  time  he  had  been  in  business. 
He  had  thus  acquired  a  general  and  detailed  knowledge  of  the  histoiy 
of  the  business  and  of  the  character  and  differences  which  distinguish 
the  several  kinds  of  skins  on  the  market.  He  staled  it  as  his  judgment 
that  the  skins  of  the  several  catches  are  readily  distinguishable  from 
each  other,  and  the  skins  ot  the  different  sexes  may  be  as  readily  dis- 
tinguished as  the  skins  of  the  different  sexes  of  any  other  animal.  He 
added  that  the  difference  between  the  skins  of  the  three  catches  are  so 
marked  that  they  have  always  been  expressed  in  the  different  prices 
obtained  for  the  skins.  He  instances  the  sales  on  the  list,  which  were 
as  follows  :  For  the  Alaska  skins,  125  shillings  per  skin  ;  for  the  Copper 
skins,  68  shillings  per  F.kin  ;  and  for  the  Northwest,  53  shillings  per 
skin. 

Emil  Teichmann  {ibid.,  p.  576),  was  by  birth  a  subject  of  the  King- 
dom of  Wurtemburg,  and  had  become  a  naturalized  citizen  of  Her 
Majesty  from  the  time  of  reaching  his  manhood.  He  was  46  years  of 
age  at  the  time  of  testifying.  He  had  been  engaged  in  the  fur 
business  since  1868,  and  had  resided  in  England  and  done  business 
in  Loudon.  From  1873  to  1880  he  had  been  a  member  of  the  tirm  of 
Martin  &  Teichmann,  who  Avere  then,  as  its  successors,  C.  W.  Martin  & 
Son  still  are,  the  largest  dressers  and  dryers  of  sealskins  in  the  world. 
He  had  personally  handled  many  hundreds  of  thousands  of  far-seal  skins 
and  claimed  to  be,  as  well  he  might,  an  expert  on  the  subject  of  the 
various  kinds  of  such  skins.  His  testimony  is  minute  and  gives  details 
as  to  the  peculiarities  which  distinguish  the  skins.  He  states  that  all 
those  differences  are  so  marked  as  to  enable  any  expert  readily  to 
distinguish  Copper  from  Alaska  skins,  or  vice  versa,  although  he  adds  that 
in  the  case  of  very  young  animals  the  differences  are  much  less  marked 
than  in  the  case  of  adults. 

George  H.  Tread  well  (ibid.,  p.  523),  at  the  time  of  testifying,  was  55 
years  of  age.  He  was  a  citizen  of  the  United  States  and  a  resident 
of  Albany  County,  in  the  State  of  New  York.  His  father,  George 
C.  Troadwell,  in  1832,  started  a  wholesale  fur  business  of  a  general 
character,  and  his  son,  the  witness,  became  associated  with  him  in 
1858,  and  upon  his  death,  which  occurred  in  1885,  he  succeeded  to 
the  business.  That  busine.-s  is  now  conducted  under  the  name  of 
The  George    C.    Treadwell  Company,    a    corporation    formed   under   the 
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laws  of  the  State  of  New  Jersey,  of  wliicli  corporation  tlie  deponent  is 
president.  He  entirely  agrees  witli  wliat  Mr.  Phelan  says  concerning  his 
experience  in  the  liaiidling  and  dressing  of  skins,  and  from  what  he  knows 
of  his  character  and  ability  he  believes  that  everything  stated  by  him  in 
liis  affidavit  is  correct. 

Henry  Treadwell  (ibid.,  p.  5ii4),  at  ihe  time  of  testifying,  was  70  years 
of  age,  and  resided  in  the  city  of  Brooklyn,  in  the  State  of  New  York. 
He  was  a  member  of  the  firm  of  Treadwell  &  Company,  which  had  been 
dealing  in  furs  since  1832 ;  they  bought,  dressed  and  dyed  annually 
fiom  c,000  to  8,000  skins.  Mr.  Treadwell  was  very  emphatic  in  his 
statement  that  the  skins  of  the  three  catches  are  readily  distinguishable. 
He  stated  that  he  would  be  able,  himself,  on  an  examination  of  the  skins 
as  they  are  taken  from  the  barrels,  to  detect  at  once  in  a  barrel  of 
Alaska  skins  the  skins  oE  either  the  Copper  or  the  northwestern 
catch. 

William  H.  Williams  (ibid.,  p.  93)  is  a  citizen  of  the  United  States, 
residing  at  Wellington,  Ohio,  and  was  at  the  time  of  testifying  the 
United  States  Treasury  Agent  in  the  charge  of  the  seal  islands  in 
Bering  Sea.  As  such  and  in  pnrsuance  of  Department  instructions, 
he  made  a  careful  examination  of  the  habits  and  conditions  of  the 
seals  and  seal  rookeines,  with  a  view  of  reporting  to  the  Department  his 
observations.  He  says,  agreeing  in  this  with  the  numerous  other 
witnesses  whose  testimony  is  above  given,  that  the  skins  of  the  three 
catclics  are  readilj'  distinguishable  from  each  other.  He  also  states 
that  the  differences  are  clearly  evinced  in  the  prices  which  have 
alwavs  been  obtained  for  the  sealskins  of  the  three  catches.  Far  instance, 
the  skins  of  the  Alaska  catch  were  then  commanding  20  or  30 
per  cent  better  prices  than  the  skins  of  the  Copper  catch.  This  difference 
is  also  recognized  b}^  the  Russian  Governm.ent,  who  leased  the  privilege 
of  catching  npon  the  Commander  Islands  upon  terms  25  per  cent  less  than 
the  terms  of  the  United  States  for  the  leased  catch  upon  the  Pribilof 
Islands. 

Mr.  Maurice  Windmiller  (ibid.,  p.  550)  was  a  farrier  doing  business 
in  San  Francisco,  in  which  business  he  had  been  engaged  all  his  life,  his 
father  having  been  a  furrier  before  him.  He  was  46  years  of  age  and 
claimed  to  be  an  expert  in  dressed  and  undressed,  raw  and  made-up 
furs,  and  a  manufacturer  and  dealer  in  the  same.  He  was  also  of 
opinion  that  the  Russian  seal  belonged  to  an  entirely  different  herd 
from  those  of  the  American  side,  and  testified  that  their  skins  had 
such  peculiar   chaiacteristics  that  it  was  not  difficult  to  separate  them. 
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(B)    Till-:    ALASKAN    DOES    XOT    MINGLE    WITH    THE    RUSSIAN"    HKRD. 

The  statement  in  the  Case  (p.  9i))  is  in  the  following  words  : 

The  Commander  Islands  herd  is  evidently  distinct  and  separate  from 
the  Pribilof  Islands  herd.  [Its  home  is  the  Commander  <^TOup  of  islands 
on  the  w^estern  side  of  Bering*  Sea,  and  its  line  of  migration  is  westward 
and.  sonthward  along  the  Asiatic  coast.]  To  suppose  that  the  two  herds 
mingle  and  that  the  same  animal  may  at  one  time  be  a  member  of  one  herd 
and  at  another  time  of  the  other  is  contrary  to  what  is  known  of  the  habit 
of  mio;ratino"  animals  in  sreneral. 

This  statement  is  based  on  the  report  of  the  American  Commissioners 
(page  323  of  the  Case  of  the  United  States),  which  report  states  the  con- 
clusion reached  by  them  in  the  following  language  : 

The  fur-seals  of  the  Pribilof  Islands  do  not  mix  with  those  of  the 
Commander  and  Kurile  Islauds  at  any  time  of  the  year.  In  summer, 
the  two  herds  remain  entirely  distinct,  separated  by  a  water  interval 
of  several  hundred  miles,  and  in  their  winter  migrations  those  from 
the  Pribilof  Islands  follow  the  American  coast  in  a  southeasterly 
direction,  while  those  from  tlie  Commander  and  Kurile  Islands  follow  the 
Siberian  and  Japau  coasts  in  a  southwesterly'-  direction,  the  two  herds 
being  separated  in  winter  by  a  water  interval  of  several  thousand  miles. 
This  regularity  in  the  different  herds  is  in  obedience  to  the  well-known 
law  that  inigratonj  animals  follow  definite  routes  in  migration  and  return 
year  after  year  to  the  same  planes  to  breed.  Were  it  not  for  this  law, 
there  would  be  no  such  thing  as  stability  of  species,  for  interbreeding 
and  existence  under  diverse  physiograj)hic  conditions  would  destroy  all 
specific  characters. 

The  testimony  in  support  of  this  proposition  seems  to  be  conclusive  and 
certainly  must  Stand  until  the  learned  counsel  for  the  Government  of  Pier 
Majesty  succeed  in  producing  the  evidence  of  witnesses  who  are  able  and 
willing  to  express  a  different  view. 

It  can  not  be  expected  that  the  witnesses  shall  speak  in  the  same 
positive  and  unqualified  manner  upon  this- matter,  which,  to  some  extent, 
must  be  predicated  upon  conclusions  drawn  from  facts,  as  they  would  and 
do  upon  the  actual  and  observable  differences  between  the  two  families  of 
seals.  But  it  will  be  found  that  the  testimony  is  the  best  obtainable  under 
the  circumstances  and  can  leave  no  reasonable  doubt  in  the  minds  of 
impartial  persons  that  the  two  herds  are  distinct,  that  they  follow  definite 
routes  in  migration,  and  that  they  return  year  after  year  to  the  same  place 
to  breed  and  never  interming'le. 

Mr.  John  G.  Blair  (Appendix  to  Case  of  the  United  States,  Vol.  II, 
p.  193)  was  at  the  time  of  deposing  an  American  citizen,  57  years  of 
age,  and  had  been  for  fourteen  years  previous  and  until  recently  master 
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of  the  schooner  Leon,  then  emplojecl  by  the  Rasslan  Sealskhi  Com- 
pany. He  liad  been  constantly  engaged  in  the  fur-sealing  industry 
and  was  familiar  with  the  habits  of  these  animals,  both  on  the  land 
■and  in  the  water.  He  was  in  charge  of  and  attended  to  the  killing  of 
^eals  on  Robbeu  Island  for  the  lessees  from  1S78  to  1885,  taking  from 
1,000  to  4,000  seals  per  annum.  With  the  exception  of  two  years,  when 
he  w^as  sealing  on  the  Commander  Islands,  he  had  visited  Robben 
Island  every  year  from  1878  to  1885.  His  testimon}'  upon  this  point  is 
^s  follows  : 

I  am  told  and  believe  that  the  Robben  Island  seals  can  be  distinguished 
by  experts  from  those  on  the  Commander  Islands,  and  am  satisfied  that 
they  do  not  mingle  with  them  and  are  a  separate  and  distinct  herd. 
They  remain  on  and  about  the  islands  in  large  numbers  until  late  in  the 
fall.  I  have  been  accustomed  to  leave  in  October  or  early  November, 
and  seals  were  always  plentiful  at  that  time.  I  am  of  opinion  that  they  do 
not  migrate  to  any  great  distance  from  the  island  during  the  winter.  A 
few  hundred  young  pups  are  caught  every  winter  by  the  Japanese  in 
nets  off  the  north  end  of  Yesso  Island.  I  have  made  thirty-two  voyages 
between  the  Aleutian  Archipelago  and  the  Commander  Islands,  but  have 
never  seen  seals  between  about  lonrntude  170  west  and  165  east.  1  am 
satisfied  that  Alaska  seals  do  not  mix  with  those  of  Siberia.  I  have  seen 
seals  in  winter  and  known  of  their  being  caught  upon  the  Asiat.c  side  as 
far  south  as  36  north  latitude. 

William  H.  Brcnnan  {ibid.,  p.  358)  :  Mr.  Brennan,  at  the  time  of  testify- 
ing,  resided  at  Seattle,  in  the  State  of  Washington.  He  was  an  English 
subject  by  birth  and  had  spent  the  best  part  of  his  life  in  the  close  study 
•of  the  inhabitants  of  the  sea,  including  seals  and  the  modes  of  capturing 
them.  He  had  passed  his  examination  as  second  mate  in  London  in  1874, 
and  had  been  to  Australia,  China,  and  Japan.  In  the  last  country  he  had 
remained  several  years.  Since  that  time  he  has  followed  the  sea  as  sailing 
captain,  pilot,  and  quartermaster  on  vessels  sailing  out  of  Victoria,  British 
'Columbia.     He  testified  as  follows  : 

in  my  opinion,  fur-seals  born  on  the  Copper,  Bering,  or  Robben 
islands  will  naturall}^  return  to  the  I'ookery  at  which  they  were  born. 
The  same  thing  is  true  of  those  born  on  the  St.  Paul  or  St.  George 
islands.  No  vessel,  to  my  knowledge,  has  ever  met  a  band  of  seals  in 
midocean  in  the  North  Pacific.  I  have  crossed  said  water  on  three 
different  occasions,  and  each  time  kept  a  close  lookout  for  them.  The 
greater  part  of  the  seals  that  we  find  in  the  North  Pacific  Oce.an  are 
born  on  the  islands  in  Bering  Sea.  Most  of  them  leave  there  in  October 
and  November. 

C.  H.  Anderson  {ibid.,  p.  205)  :  Mr.  Anderion  was  a  master  mariner  by 
cecapation,  residing  in  San  Francis :0;  and  had  been  sailing  in  Alaskan 
waters  since  1880.     He  says: 
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I  tbink  the  Commander  Islands  seals  are  a  different  body  of  seals 
altogetl'.er  from  those  of  the  Pribilofs,  and  that  the  two  herds  never 
mingle.  I  think  the  Commander  Islands  lierd  goes  to  the  southward  and 
Avestward  toward  the  Japanese  coast.  I  never  knew  of  fur-seals  hauling 
out  to  rest  or  breed  at  any  place  in  the  Aleutian  cliairi,  or  anywhere,  in 
fact,  except  the  well-known  rookeries  of  the  several  seal  islands  of  Bering 
Sea. 

Charles  Bryant  (ibid.,  p.  4)  :  Mr.  Bryant,  at  tlie  time  of  testifying,  was 
72  years  of  age  and  had  resided  in  Plymouth  County,  Massachusetts. 
From  1840  to  1858  he  had  been  eno-ag:ed  in  whalinsr  in  the  North  Pacific 
Ocean  or  Bering  Sea.  During  tho  latter  portion  cf  the  time  he  com- 
manded a  whaling  vessel.  In  1868  he  was  appointed  as  Special  Treasury 
Agent  to  go  to  the  Pribilof  Islands  to  investigate  and  to  report  as  to  the 
habits  of  the  fur-seal,  the  conditions  of  the  islands  and  the  most  advan- 
tageous plan  to  adopt  for  tho  government  and  management  of  the  same. 
He  remained  on  St.  Paul  Island  from  March,  1869,  to  September  of  that 
year.  He  returned  July,  1870,  and  remained  until  the  fall  of  1871.  Then 
in  April,  in  1872,  he  again  arrived  on  St.  Paul  Island  as  Special  Agent  of 
the  Treasury  Department  in  charge  of  the  seal  islands,  and  he  spent  there 
the  sealing  seasons  from  1872  to  1877,  inclusive,  and  three  winters,  namely, 
1872,  1874,  and  1876,  since  which  time  he  has  lived  in  retirement  at 
Mattapoisett,  Plymouth  county.  Massachusetts.  His  testimony  upon  this 
point  is  as  follows  : 

The  Alaska  fur-serd  breeds  nowhere  except  on  the  islatids.  I  took  par- 
ticular care  in  investigating  the  question  of  Avhat  became  of  the  seal  herd 
while  absent  from  the  islands.  My  inquiries  were  made  amono-  the 
Alaskan  Indians,  half-breeds,  Aleuts,  and  fur-traders  along  the  North- 
west Coast  and  Aleutian  Islands..  One  man.  who  had  been  a  trapper  for 
many  years  along  the  coast,  stated  to  me  that  in  all  his  experience  he  never 
knew  of  but  one  case  where  seals  had  hauled  out  on  the  Pacific  coast, 
and  that  was  when  four  or  five  landed  on  Queen  Charlotte  Island. 
This  is  the  only  case  I  ever  heard  of  seals  coming  ashore  at  any  other 
place  on  the  American  side  of  the  Pacific,  except  the  Pribilof  Islands. 
These  .leals  are  migratory,  leaving  the  islands  in  the  early  winter 
and  returning  again  in  the  spring.  The  Pribilof  herd  does  not  mingle 
with  the  held  located  on  the  Commander  Island.  This  I  know  from 
the  fact  that  the  herd  2:oes  eastward  after  entei-insr  the  Pacific  Ocean, 
and  from  questioning  natives  and  half-breeds,  who  have  resided  in 
Kamschatka  as  employes  of  the  Russian  Fur  Company,  I  learned  that 
the  Commander  herd  on  leaving  their  island  go  south-westward  into  the 
Okhotsk  Sea  and  the  waters  to  the  southward  of  it  and  winter  there. 
This  fact  was  further  verified  by  whalers  who  find  them  there  in  the 
early  spring. 

The  Alaskan  seals  make  their  home  on  the  Pribilof  Islands  because 
they  need  for  the  period  they  spend  on  land  a  peculiarly  cool,  moist, 
and  cloudy  climate,  with  very  little  sunshine  or  heavy  rains.  This  pe- 
cnliarity  of  climate  is  only  to  be  found  on  tlie  Pribilof  and  Commander 
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islands,  and  during  my  long  experience  in  the  North  Pacific  and  Ber- 
ing Sea  I  never  found  another  locality  -which  possessed  these  condi- 
tions so  favorable  to  seal  life.  Add  to  this  fact  the  isolated  condition 
of  the  seal  islands  and  ^\c  can  readily  see  why  the  ssal  selected  this 
home. 

Mr.  Alfred  Fraser  (ibid.,  pp.  554,  558)  is  another  witness  to  whose 
testimony  exceptional  importance  should  be  attached.  He  was  of  opinion, 
that  the  herds  from  which  skins  are  obtained  do  not  in  fact  intermingle 
with  each  other,  because  the  skins  classified  under  the  head  of  Copper 
catch  are  not  found  amono-  the  consio-nment  of  skins  received  from  the 
Alaska  catch,  and  vice  versa.  His  testimony  is  quoted  at  some  length,  and 
is  as  follows : 

That  he  is  a  subject  of  Her  Britannic  Majesty  .and  is  52  years  of 
age  and  resides  in  the  city  of  Brooklyn,  in  the  State  of  New  York. 
That  he  is  a  member  of  the  firm  of  C.  M.  Lampson  &  Co.,  of  London, 
and  has  been  a  member  of  said  firm  for  about  thirteen  years;  prior  to 
that  time  he  was  in  the  employ  of  said  firm  and  took  an  active  part  in 
the  management  of  the  business  of  said  firm  in  London.  That  the 
business  of  C.  M,  Lampson  &  Co.  is  that  of  mercliants,  engaged  princi- 
pally in  the  business  of  selling  skins  on  commission.  That  for  about 
twenty-four  years  the  firm  of  C.  M.  Lampson  &  Co.  have  sold  the  great 
majority  of  the  whole  number  of  sealskins  sold  in  all  the  markets  of 
the  world.  That  while  he  was  engaged  in  the  management  of  the 
business  of  said  firm  in  London,  he  had  personal  knowledge  of  the 
character  of  the  various  sealskins  sold  by  the  said  firm,  from  his  personal 
inspection  of  the  same  in  their  warehouse  and  from  the  physical  handling 
of  the  same  by  him.  That  many  hundred  thousands  of  the  skins  sold 
by  C.  M.  Lampson  &  Co.  have  physically  passed  through  his  hands ; 
and  that  since  his  residence  in  this  country  he  has,  as  a  member  of  said 
firm,  had  a  general  and  detailed  knowledge  of  the  character  and  extent 
of  the  business  of  said  firm,  although  since  his  residence  in  the  city  of 
New  York  he  has  not  physically  handled  the  skins  disposed  of  by  his 
firm. 

******* 

Deponent  is  further  of  the  opinio7i,  from  his  long  observation  and 
handling  of  the  skins  of  the  several  catches,  that  the  skins  of  the  Alaska 
and  Copper  catches  are  readily  distinguishable  from  each  other,  and  that 
the  herds  from  which  such  skins  are  obtained  do  not  in  fact  intermingle 
with  each  other  because  the  skins  classified  under  the  head  of  Copper 
catch  are  not  found  among  the  consignments  of  skins  received  from  the 
Alaska  catch,  and  vice  versa. 

Deponent  further  says  that  the  distinction  between  the  skins  of  the 
several  catches  is  so  marked  that  in  his  judgment  he  would,  for  instance, 
have  had  no  difiiculty,  had  there  been  included  among  100,000  skins  in 
the  Alaska  catch  1,000  skins  of  the  Copper  catch,  in  distinguishing  the 
1,000  Copper  skins  and  separating  them  from  the  99,000  Alaska  skins, 
or  that  any  other  person  with  equal  or  less  experience  in  the  handling 
of  skins  Avould  be  equally  able  to  distinguish  them.  And  in  the  same 
way  deponent  thinks,  from  his  own  personal  experience  in  handling 
skins,  that  he  would  have  no  difficulty  v/hatever  in  separating  the  skins 
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of  the  Il'Iortliwest  catch  from  the  skins  of  the  Alaska  catch  by  reason  of  the 
fact  thaL  they  are  the  skins  almost  exclusively  of  females,  and  also  that  the 
fur  upon  the  bearing  female  seals  is  >much  thinner  than  upon  the  skin  of 
the  male  seals,  the  skin  of  the  animal  while  pregnant  being  extended  and 
the  fur  extended  over  a  large  area. 

Charles  J.  Hague  (ibid..,  p.  207)  :  Capt.  Hague  is  a  citizen  of  the  United. 
States  and  a  master  mariner  by  occupation.  He  had  cruised  steadily  in 
Alaskan  waters  since  the  year  1 878.  He  had  sailed  principally  about  the 
various  parts  of  the  Aleutian  Islands,  as  far  west  as  Attn,  to  which  island 
he  had  made  about  twenty  trips  from  Unalaska,  principally  in  the  spring 
and  fall  of  the  year.  This  is  his  testimony  upon  the  point  now  under 
consideration  : 

The  main  body  of  the  fur-seal  herd  bound  to  and  from  the  Pribilof 
Islands  move  through  the  passes  of  the  Fox  Islands,  Unimak  on  the 
oast  and  the  West  Pass  of  Unmak  on  the  west,  being  the  limits  between 
which  they  enter  Behring  Sea  in  any  number.  I  do  not  know  through 
what  nasses  the  dift'erent  catciJfories  move  or  the  times  of  their  move- 
racnts.  Rarelv  see  fur-seals  in  the  Pacific  between  San  Francisco  and 
the  immediate  vicinity  of  the  passes,  i  think  the  fur-seal  herds  of  the 
Commander  and  Pribilof  Islands  are  separate  bodies  of  the  fur-seal 
species,  whose  numbers  do  not  mingle  with  each  other.  In  the  latter 
part  of  September,  18G7,  in  the  brig  KetitHckij,  making  passage  between 
Pctropaulowski  and  Kodiak,  I  observed  the  Commander  Islands  seal 
herd  on  its  way  from  the  rookeries.  They  moved  in  a  compact  mass 
or  school,  after  the  manner  of  herring,  and  Avere  making  a  westerly' 
course  towards  the  Kurile  Islands.  The  seals  which  I  have  observed  on 
their  way  to  the  Pribilof  Islands  do  not  move  in  large  schools  ;  they 
straggle  along  a  few  at  a  time  in  a  sort  of  a  stream  and  are  often  seen 
sleeping  in  the  water  and  playing.  There  are  no  fur-seal  rookeries  in  the 
,  Aleutian  Islands  that  I  know  of  ;  in  fact,.  1  have  never  heard  of  any  in  the 
region  1)esides  those  on  the  several  well  -  known  Seal  Islands  of  Bering 
Sea. 

H.  Harmsen  {ibid.,  p.  442)  :  Capt.  Hsrmsen  had  been  the  master  of  a 
ship  since  1880  and  engfiged  in  the  business  of  hunting  seals  in  the 
Pacific  and  Bering  Sea  since  1877.  The  following  is  an  abstract  from 
his  testimonv  : 

Q.  In  your  opinion,  do  the  seals  on  the  Russian  side  intermingle  with 
those  on  the  Pacific  side  or  are  they  a  separate  herd  ? — A.  No,  sir ; 
they  do  not  come  over  this  Avay.  They  are  not  a  different  breed,  but 
they  keep  over  bj-  themselves  ;  at  least  I  don't  think  so.  They  follow 
their  own  stream  along  there.  There  is  so  much  water  there  where 
there  are  seals,  and  so  much  where  there  are  not.  They  are  by  them- 
selves. 

Samuel  Kahoorof  (ibid.,  p.  214)  :  Kahoorof  is  a  native  of  Attn  Island,  52 
years  of  age,  and  a  hunter  of  the  sea  otter  and  blue  fox.     He  had  lived 
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in  the  same  place  all  his  life.     We  extract  that  part  of  his  tesHmony  which 

hears  upon  the  question  now  under  immediate  consideration  : 

Have  seen  only  three  fur-seals  in  this  region  in  twenty  years.  Saw 
them,  in  May,  1890,  traveling  along  the  north  side  of  Attn  Island,  about 
5  miles  off  shore,  and  making  a  northwesterly  course.  They  were  young 
males,  I  think.  Fur-seals  do  not  regularly  visit  these  islands  now,  but 
about  twenty-five  or  thirty  years  ago  I  used  to  see  small  squads  of  large 
seals  during  the  month  of  June  feeding  and  sleeping  about  the  kelp 
patches  off  the  eastern  shores  of  Attn  and  Agatta  Islands.  They  came 
from  the  southward  and  traveled  in  a  northwesterly  direction.  Never 
saw  any  fur-seals  east  of  the  Semichi  Islands  and  do  not  think  that 
those  of  the  Commander  Islands  herd  go  farther  to  the  eastward  than 
that.  They  decreased  in  nnmbers  gradually,  and  during  th^  last  twenty 
years  I  have  only  seen  the  three  above  mentioned.  Have  never  seen  a 
nursing  or  mother  cow  or  black  or  gray  pup  in  this  region,  and  do  not 
think  they  ever  visit  it. 

John  Malowansky  (ibid.,  p.  198)  :  Mr.  Malowansky  is  a  resident  of  San 
Francisco,  an  American  citizen,  but  a  Russian  by  birth.  He  was,  at  the 
time  of  testifying,  a  merchant  by  profession  and  an  agent  for  the  Russian 
Sealskin  Company.  He  resided  on  the  Commander  Islands  in  1869,  1870, 
and  1871,  and  was  then  engaged  in  the  sealing  business.  He  was  there 
again  in  1887,  as  agent  of  the  company.  He  formerly  lived  in 
Kamtchatka  and  frequently  visited  the  Commander  Islands  between 
1871  and  1887.  He  was  an  expert  in  all  matters  relating  to  the  fur-seal 
trade,  especially  on  tlie  Russian  side  of  the  Bering  Sea.  The  following  is 
an  extract  from  his  testimony  : 

The  seals  of  the  Commander  Islands  are  of  a  different  variety  from  those 
of  the  Pribilofs.  The  fur  is  not  so  thick  and  bright  and  is  of  a  somewhat 
inferior  quality.  They  form  a  distinct  herd  from  that  of  St.  Paul  and  St. 
George,  and  in  my  opinion  the  two  do  not  intei'mingle. 

I  was  present  as  interpreter  when  the  English  Commissioners  were 
taking  testimony  on  Bering  Island.  They  examined  among  others,  Avhen  1 
was  present,  Jefim  Snigeroff,  Chief  of  Bering  Island,  he  being  the  person 
selected  by  them  there  from  which  to  procure  the  testimony  relating  to  the 
habits  and  killing^  of  seals.  This  Snig-eroff  testified  that  he  had  lived  on 
the  Pribilof  Islands  for  many  years  and  knew  the  distinctive  characteristics 
of  both  herds  (Commander  and  Pribilof)  and  their  habits  and  that  he 
removed  from  thence  to  Bering  Island.  He  pointed  out  that  the  two  herds 
have  several  different  characteristics  and  stated  that  in  his  belief  they  do 
not  intermingle. 

Filaret  Prokopief  (ibid.,  p.  21G)  :  ProkopieC  is  a  native  of  Attn  Island, 
23  years  of  age,  and  the  agent  and  storekeeper  at  th?.t  place  of  the  Alaska 
Commercial  Company.  His  occupation  was  that  of  hunter  for  sea-otter 
and  fox,  bub  never  for  fur-seal.  This  occupation  hd  pursued  until  the  time 
when  he  was  made  agent.  His  hunting  ground  was  Attu,  Agattu,  and  the 
Semichi  Islands.     This  is  his  tesdmony  : 
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I  never  saw  but  one  fiir-seal  in  the  water.  It  was  a  young  male 
which  was  killed  in  this  bay  in  September,  1884.  I  do  not  know  of 
any  fur-seal  rookery  or  other  places  where  fur-seals  haul  out  on  the  land 
to  breed  or  rest  in  the  Aleutian  Islabds,  nor  where  the  old  bull  fur-seals 
spend^the  winter.  I  do  not  know  at  Avhat  time  or  by  what  routes  the 
seal  herds  move  to  and  from  the  Bering  Sea  ;  have  heard  old  hunters 
say  the  Commander  Islands  herd  used  to  pass  close  to  the  western 
shores  of  these  islands  on  their  way  north. 

Eliah  Prokopief  (ibid.,  p.  215)  is  a  native  of  Amchitka  Island  of  the 
Aleutian  chain  ;  52  years  of  age ;  had  been  a  hunter  all  his  life,  but  had 
never  hunted  or  killed  a  fur-seal.  His  hunting  ground  was  about  Attu, 
Agattu,  and  the  Semichi  Islands.     His  testimony  is  as  follows  : 

Fur-seals  do  not  regularly  frequent  these  regions,  and  I  have  seen 
none  bat  a  few  scattering  ones  in  twenty  years.  Thirty  years  ago, 
when  the  Russians  controlled  these  islands,  I  used  to  see  a  few  mediam- 
sized  fur-seals,  one  or  two  at  a  time,  in  the  summer,  generally  in  June, 
traveling  to  the  northwest,  and  bound,  I  think,  for  the  Commander 
Islands.  The  farthest  east  I  have  ever  seen  them  was  about  30  miles 
east  of  the  Semichi  Islands ;  do  not  think  those  going  to  the  Commander 
Islands  ever  go  farther  east  than  that.  Those  most  seen  in  former 
times  were  generally  feeding  and  sleeping  about  the  kelp  patches  be- 
tween Attn  and  Agattu,  and  the  Semichi  Islands,  where  the  mackerel 
abounds.  They  decreased  in  numbers  constantly,  and  now  are  only 
seen  on  very  rare  occasions.  Have  seen  but  half  a  dozen  in  the  last 
twenty  years ;  they  were  large  seals — bulls,  I  judged  from  their  size — 
traveling  to  the  northwest,  about  30  miles  east  of  the  Semichi  Islands. 
This  was  in  May,  1888. 

Have  never  seen  any  pups,  black  or  gray,  or  nursing  female  seals  in 
this  region,  and  do  not  think  they  ever  visit  it.  Do  not  know  of  any 
rookeries  in  the  Aleutian  Islands,  nor  any  places  where  fur-seals  haul 
out  regularly  on  the  land  or  kelp  to  breed  or  rest  except  the  Russian 
and  American  seal  islands  of  Bering  Sea.  Do  not  know  where  the 
old  bull  fur-seals  spend  the  winter,  nor  what  route  the  fur-seal  herds 
take  to  and  from  the  Commander  and  Pribilof  Islands,  nor  at  what 
times  the  herds  pass  to  and  from.  Am  quite  sure  the  herds  do  not 
come  near  enough  together  to  mingle  in  these  regions.  Have  never 
known  of  fur-seals  being  seen  between  Amchitka  and  a  point  30  miles 
east  of  the  Semichi  Islands.  Do  not  think  there  are  now  as  many 
fnr-seals  as  there  were  thirty  years  ago,  but  do  not  know  the  cause  of 
the  decrease.  Sealing  schooners  do  not  regularly  visit  these  islands.. 
Last  August  (1891)  three  of  them  came  in  here  to  get  water,  but  only 
stayed  a  few  hours  each ;  the}'  had  been  to  the  Commander  Islands  and 
were  going  south. 

Gustave  Niebaum  (ibid.,  p.  202)  :  The  testimony  of  Mr.  Niebaum  has 
been  cited  above  and  his  qualifications  given.  Upon  the  subject  of  the 
alleged  or  possible  commingling  of  the  different  herds,  he  says  {ibid.,. 
p.  204)  : 

I  am  satisfied  that  the  seal  herds  respectively  upon  the  Pribilof 
group,    the    Commander   Islands    and    Robben    Bank,   have    each   their 
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own  distinctive  feeding  grounds  and  peculiar  grounds  of  migration. 
No  doubt  they  are  of  iho  same  species,  but  there  is  a  marked  dift'er- 
ence  in  the  fur  of  the  skins  from  the  respective  places,  which  can  be 
distinguished  by  experts. 

C.  A.  Williams  (ibid.,  p.  535)  :  Mr.  Williams  is  a  citizen  of  the  United 
States,  a  resident  of  the  city  of  New  London,  in  the  State  of  Connec- 
ticut, and  was  at  the  time  of  testifying  Go  years  of  age.  He  had  been 
largely  engaged  for  a  period  of  upwards  of  forty  years  in  the  whaling 
and  sealing  business,  in  which  he  had  employed  upward  of  twenty-five 
vessels.      He  says  that  there  is  no  intermingling  of  the  herds. 

The  testimony  of  Alexander  McLean  (ibid.,  p.  436)  is  to  the  same  effect. 
Mr,  McLean  is  a  master  mariner  and  had  been  engaged  for  ten  years,  at 
the  time  of  making  his  deposition,  in  the  business  of  hunting  seals  in  the 
Pacific  or  Bering  Sea. 

To  the  like  effect  is  the  testimony  of  Daniel  McLean  (ibid.,  p.  443j. 
He,  too,  is  a  master  mariner,  and  is  of  opinion  that  the  Russian  and 
Alaskan  herds  are  different  herds  of  seals  altogether.  His  testimony 
is  as  follows  : 

Q.  In  your  opinion,  do  the  seals  on  the  Russian  side  intermingle 
with  those  on  the  Pacific  side?  A.  Ko,  sir;  I  do  not  think  so.  They 
are  different  seals  in  my  opinion. 

It  is  only  just  to  add  that  the  British  Commissioners  virtually  make 
the  admission  that  these  herds  are  separate  and  distinct,  although  the 
inference  may  be  drawn,  from  some  of  their  statements,  leading  to  a 
contrary  conclusion,  when  the  practicjal  question  arises  in  connection  with 
an  appreciable  difference  in  the  value  of  skins. 

Thus,  for  instance,  the  suggestion  is  made  of  a  2^ ^'ob ability  in  the 
future,  in  a  course  of  years,  that  a  continued  "  harassing"  of  one  grouj) 
might  result  in  a  corresponding  gradual  accession  to  the  other,  by  wliicli 
it  is  no  doubt  intended  to  convey  the  idea  that  unless  the  killing  on  the 
Pribilof  Islands  is  discontinued  the  seals  will  migrate  and  adopt  a 
Russian  domicile  (Sec.  453). 

But  the  same  paragraph  admits  that  ''  the  fur-seals  of  the  two  sides 
of  the  Korth  Pacific  belong  in  the  main  to  practically  distinct  migra- 
tion tracts."  They  add  that  it  is  not  believed  that  any  voluntary  or 
systematic  movement  of  fur-seals  takes  place  from  one  group  of  breed- 
ing islands  to  the  other  (Sec.  458).  See  also  section  198  of  British  Com- 
missioners' roporfc,  that  "  while  there  is  every  reason  to  believe  that  the 
seals  becom-e  more  or  less   commingled  in  Behring  Sea  during  the  sum- 
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mer  [a  purely  gratuitous  assumption],  the  migration  routes  of  the  two  sides 
of  the  North  Pacific  are  essentially  distinct."  (See  also  Sees.  170,  198, 
216,  220.) 

Without  any  evidence,  then,  on  the  side  of  the  United  States,  it  might  be 
asserted,  on  the  Report  of  the  British  Commissioners  alone,  that  any  inter- 
mingling of  the  two  herds  is  abnormal  and  exceptional,  although  these 
gentlemen  are  inclined  to  think  that  in  the  remote  future  this  separation 
may  disappear. 

(c)     THE     ALASKAN     FUR-SEALS     HAYE  BUT     ONE     HOME,    NAMELY,    THE    I'KIBILOF 

ISLANDS.           THEY       NEVER       LEAVE  THIS       HOME       WITHOUT       THE       ANIMUM 

KEYERTEXDI,         AND        ARE         NEVER  SEEN        ASHORE         EXCEPT        ON        THOSE 
ISLANDS. 

The  testimony  as  to  this  fact  is  uncontradicted  except  by  the  curious  and 
utterly  unsupported  statement  of  the  British  Commissioners  that  the 
animals  actually  enjoy  and  occup}^  two  homes ;  that  is,  they  have  a  winter 
domicile,  which  is  not  given  except  by  a  vagne  and  general  designation 
(British  Commissioners'  Report,  Sec.  27),  and  a  summer  place  of  resort, 
which  is  the  Pribilof  Islands.  There  is  no  pretense  that  tlu-y  ccer  land 
elsevjhcre.  The  force  of  this  original  suggestion  of  a  double  residence 
would  be  3uuch  increase:!  if  the  slightest  indication  were  given 
to  enable  us  to  test  the  accuracy  and  to  aid  the  Commissioners  in 
satisfying  the  \Yorld  of  scientists  that  a  gi*ave  error  has  heretofore  been 
committed  and  continuously  accepted.  But  as  we  are  endeavoring  to 
treat  the  assertion  as  seriously  and  respectfully  as  possible,  Me 
submit  that  in  the  face  of  absolute  and  uncontradicted  proof,  corroborated 
by  general  scientific  experience,  we  are  not  bound  to  devote  any 
considerable  space  to  the  demonstration  that  the  fact  must  bo  taken  to  be 
as  we  have  stated  it. 

In  fairness  to  the  Commissioners  for  Great  Britain,  it  may  be  proper  to 
call  attention  to  their  own  language,  noting,  however,  the  singular  process 
by  which  they  make  the  migration  of  the  seals  commence  at  an  wicertain 
point  in  the  Facijic  to  reach  iheir  well-established  home  and  place  of 
nativity  in  the  north. 

The  absurdity  chargeaJjIe  upon  the  British  Commissioners  of  thus 
beginning  at  an  uncertain  point  to  reach  a  certain  one  is  shown  by 
Capt.  Scammon,  who  has  been  an  officer  in  the  United  States  Eevenue- 
Marine  Service  since  18G3.  Mr.  Scammon  is  also  the  author  of  the 
work    entitled     "  The    Marine    Mammals    of     the     Northwestern     Coast 
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of  N'ortli  America,"   published  by  J.   H.  Carmany  &  Co.,  San  Francisco, 
1874.     He  says  : 

The  certainty  that  the  seals  caught  in  the  Nortli  Pacific  ai'o  in  fact  a 
portion  of  the  Pribilof  herd,  and  that  all  are  born,  and  reared  for  the  first 
few  months,  upon  the  islands  of  that  group,  naturally  leads  the  observer 
to  regard  them  as  quite  domesticated,  and  belonging  upon  their  island 
home.  The  Ttiore  orderly  wny  to  describe  ihem,  therefore,  would  be  to 
comxmence  with  their  birth  upon  the  island  and  the  beginning  of  their 
migrations,  rather  than  at  the  end  of  some  one  of  their  annual  rounds  away 
from  home. 

We  now  quote  the  language  of  the  Report  of  the  British  Commis- 
sioners : 

I 

The  fur-seal  of  the  North  Pacific  Ocean  is  an  animal  in  its  nature 
essentially  'pelagic,  which,  during  the  greater  part  of  each  year,  has  no 
occasion  to  seek  the  land  and  very  rarely  does  so.  ¥or  some  portion  of 
the  year,  however,  it  naturally  resorts  to  certain  littoral  breeding  places, 
inhere  the  young  are  brought  forth  and  suckled  on  land.  It  is  gregarious 
in  habit,  and,  though  seldom  found  in  defined  schools  or  compact 
bodies  at  sea,  congregates  in  large  numbers  at  the  breeding  places. 
(Sec.  26.) 

Then  they  describe  the  migrations  and  continue : 

The  fur-seal  of  the  North  Pacific  may  thus  be  said,  in  each  case,  to  have 
two  habitats  or  homes  between  which  it  migrates,  both  equally  necessary- 
to  its  existence,  under  present  circumstances,  the  one  frequented  in  summer, 
the  other  during  the  winter. 

Unless  the  vast  expanse  of  sea  between  the  Aleutian  Islands  and  Califor- 
nia may  be  considered  a  luinter  habitat,  it  is  difficult  to  see  upon  what 
foundation  these  gentlemen  have  felt  justified  in  making  the  statement  of  a 
double  home.  The  object  of  such  an  argumentative  assertion  is  too  plain 
to  require  consideration,  at  least  in  connection  with  this  point. 

The  truth  upon  this  question  of  habitat  or  home  is  as  stated  by  the 
American  Commissioners  in  their  report.  They  use  the  following 
language : 

The  Pribilof  Islands  are  the  home  of  the  Alaskan  fur-seal  CCallorhinus 
ursinus).  They  are  peculiarly  adapted,  by  reason  of  their  isolation  and 
climate,  for  seal  life,  and  because  of  this  p^-culiar  adaptability  were 
undoubtedly  chosen  by  t^Q  seals  for  their  habiUvtion.  The  climatic  con- 
ditions are  especially  favorable.  The  seal,  while  on  land,  needs  a  cool, 
moist,  and  cloudy  climate,  sunshine  and  warmth  producing  a  very  injurious 
effect  upon  the  animals.  These  requisite  phenomena  are  found  at  the 
Pribilof  Islands,  and  nowhere  else  in  Bering  Sea  or  the  North  Pacific  save 
at  the  Commander  (Komandorski)  Islands.  (Case  of  the  United  States, 
p.  89.) 
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What  mighu  be  the  result  if  the  seals  were  prevented  from  landing  to 
drop  their  young  at  the  Pribilof  Islands  is  wholly  a  matter  of  conjecture. 
It  would  seem  from  the  testimony  in  the  Case  quite  certain  that  the 
pregnant  females  would  lose  their  young  i£  they  were  on  the  point  of 
delivery  when  reaching  the  islands,  and  if  driven  off  by  man,  or  by 
accident ;  they  certainly  would  be  exposed  to  great  danger  while  looking 
for  another  home,  even  assuming  this  exercise  of  sound  judgment  in 
extremis  to  be  probable.  Such  difficulties  do  not,  however,  trouble  the 
Commissioners,  who  are  satisfied  that  if  they  were  to  be  debarred  from 
i^eaching  the  islands  now  chiefly  resorted  to  for  breeding  purposes,  they 
would  speedily  seek  out  other  places  upon  which  to  give  birth  to  their 
young.     (Report  of  British  Commissioners,  Sec,  28.) 

This  is  based  upon  "  experience  recorded  elsewhere."  We  fail  to  find 
any  such  recorded  experience  which  would  justify  so  wild  an  assertion. 
On  the  contrary,  it  appears  that  when  the  heavy  females  have  been 
debarred  by  ice  from  the  land  they  were  delivered  in  the  water  and  the 
young  perished. 

The  experience  of  the  South  Sea  seals  is  directly  opposed  to  this 
theory.  Exclusion  from  their  usual  haunts  meant  destruction.  Why 
did  they  not  when  shut  off  from  the  resort  of  their  choice  seek  out  a  new 
home,  with  the  proper  conditions  of  climate,  soil,  and  food,  to  take  the 
place  of  the  old  home  from  which  man  had  driven  them  ?  We  know  of  no 
reasonable  theory  upon  which  it  may  be  plausibly  argued  that  the  Pribilof 
seals  would,  under  the  like  circumstances,  act  differently.  1 

III, — Movements  of  the  Seals  After  the  Birth  of  the  Young. 

It  being  conceded  that  the  fur-seals  known  as  the  Alaska  seals  breed, 
"  at  least  for  the  most  part"  (Report  of  British  Commissioners,  Sec.  27J, 
on  the  Pribilof  Islands  in  summer,  it  becomes  important  to  know  wha.t 
their  movements  may  be  after  the  birth  of  the  young.  There  is  no  very 
material  difference  between  the  statements  of  the  Commissioners  of  the 
respective  governments  on  this  point. 

The  breeding  males  begin  to  arrive  on  the  Pribilof  Islands  at  varying 
dates  in  May  and  remain  continuously  ashore  for  about  three  months, 
after  which  they  are  freed  from  all  duties  on  the  breeding  rookeries  and 
only  occasionally  return  to  the  shores.  The  breeding  females  arrive,  for 
the  most  part,  nearly  a  month  later,  bearing  their  young  immediately 
on  landing,  and  remain  ashore,  jealously  guarded  by  the  males,  for 
several  weeks,  after  which  they  take  every  opportunity  to  play  in  the 
water  close  along  the  beaches,  and  about  a  month  later  they  also  begin 
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to  leave  the  islands  in  search  of  food  and  migrate  to  their  winter  habitat. 
The  young  males  and  the  young  females  come  ashore  later  than  the 
breeding  seals,  and  at  more  irregular  dates,  and  haul  out  by  themselves. 
Lastly,  the  pups  of  the  year  born  in  June  and  July  commence  to  pod, 
or  herd  together,  away  from  their  mothers,  towards  the  middle  or  end 
of  August,  and  after  that  frequent  the  beaches  in  great  numbers  and 
bathe  and  swim  in  the  surf.  They  remain  on  the  islands  until  October, 
and  even  November,  being  among  the  last  to  leave.  (Report  of  the 
British  Commissioners,  Sec.  30.) 

The  United  States  Commissioners  make  the  following  statement,  which 
is  corroborated  by  abundant  evidence.  The  bulls  are  the  male  seals  from 
five  or  six  to  twenty  years  of  age,  and  weigh  from  four  hundred  to  seven 
hundred  pounds.  They  arrive  on  the  breeding  ground  in  the  latter  part  of 
April  or  the  first  few  days  of  May,  but  the  time  is,  to  a  certain  extent, 
dependent  upon  the  going  out  of  the  ice  about  the  island.  (Case  of  the 
United  States,  p.  108.)  Toward  the  latter  part  of  May  or  first  of  June, 
the  cows  begin  to  appear  in  the  waters  adjacent  to  the  island  and  imme- 
diately land  upon  the  breeding  ground.  The  great  majority,  however,  do 
not  haul  up  until  the  latter  part  of  June,  and  the  arrivals  continue  until 
the  middle  of  July. 

Some  of  the  bulls  at  this  time  (about  the  first  of  August)  begin  to  leave 
the  islands,  and  continue  going  until  the  early  part  of  October.  [Case 
of  United  States,  p.  112,  citing  witnesses  as  to  this  point.] 

The  bachelor  seals,  or  non-breeding  males,  ranging  in  age  from  1 
to  5  or  6  years,  begin  to  arrive  in  the  vicinity  of  the  islands  soon  after  the 
bulls  have  taken  up  their,  positions  upon  the  rookeries,  but  the  greater 
number  appear  toward  the  latter  part  of  May.  They  endeavour  to  land 
upon  the  breeding  grounds,  but  are  driven  off*  by  the  bulls  and  compelled  to 
seek  the  hauling  grounds. 

As  to  the  departure  of  the  seals  from  their  home  on  the  Pribilof  Islands, 
there  does  not  seem  to  be  any  question  that  the  statement  in  the  United 
States  Commissioners'  Report  is  correct. 

The  length  of  time  that  a  pup  is  dependent  upon  its  mother,  as  hereto- 
fore stated,  compels  her  to  remain  upon  the  island  nntil  the  middle  of 
November,  when  the  cold  and  stormy  weather  induces  her  to  start,  her  pup 
being  then  able  to  support  itself  (pp.  119,  120). 

The  bachelor  seals  generally  leave  at  the  same  time  as  the  cows  and  pups 
leave  the  island,  though  a  few  bachelors  always  are  found  after  that  period 
(p.  122  of  the  case  of  United  States). 

The  Alaskan  herd  has  had  but  one  breeding  place,  which  is  the  Pribilof 
Islands.  While  there  is  no  express  contradiction  as  to  this  in  the  Report  of 
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the  British  Coiumissioners,  it  may  be  interesting  to  cite  some  of  the  proof 
in  support  of  this  assertion. 

(a)  The  islands  are  in  every  particular  adapted  by  climate  and  con- 
ditions to  the  purpose.  While  it  is  suggested,  as  we  have  seen  above,  by 
the  British  Commissioners,  that  the  seals  would  find  no  difficulty  in  pro- 
curing another  suitable  place  for  breeding  and  for  passing  the  summer 
months,  this  is  manifestly  a  conjecture  and  need  not  be  dwelt  upon. 

(ft)  There  is  no  evidence  that  the  animal  has  ever  resorted  to  other 
places,  but  all  the  evidence  before  this  High  Tribunal  of  Arbitration  leads 
to  the  inference  above  stated. 

The  language  of  the  Case  on  the  part  of  the  United  States  is  as  foUov/s 
(p.  89)  : 

The  climatic  conditions  are  especially  favorable.  The  seal,  while  on 
land,  needs  a  cool,  moist,  and  cloudy  climate,  sunshine  and  warmth 
producing  a  very  injurious  effect  upon  the  animals.  These  I'equisite 
phenomena  are  found  at  the  Pribilof  Islands  and  nowhere  else  in 
Bering  Sea  or  the  North  Pacific,  save  at  the  Commander  (Komandorski) 
Islands. 

This  is  abundantly  sustained  by  the  proof.  See  upon  this  point 
the  testimony  of  Charles  Bryant  (Appendix  to  Case  of  the  United 
States,  Vol.  II,  p.  4),  Capt.  Bryant  having  been  long  engaged  in  whaling 
and  having  acted  as  Special  Treasury  Agent  at  the  Pribilof  Islands. 
Also  Samuel  Falconer  (ibid.j  p.  164).  Mr.  Falconer  had  had  long 
experience  as  Treasury  Agent  on  the  islands,  and  otherwise,  and  is  a 
fully  competent  witness  upon  this  point.  He  assigns  the  reason  for  the 
selection  of  this  breeding  locality  by  the  seals  in  the  following  lan- 
guage : 

The  reason  the  seals  have  chosen  these  islands  for  their  home  is  be- 
cause the  Pribilof  group  lies  in  a  belt  of  fog,  occasioned  by  the  waters 
of  the  Arctic  Ocean  coming  down  from  the  north  and  the  warmer  waters 
of  the  Pacific  flowing  north  and  meeting  at  about  this  point  in  Bering  Sea. 
It  is  necessary  that  the  seals  should  have  a  misty  or  foggy  atmosphere  of 
this  kind  while  on  land,  as  sunshine  has  a  very  injurious  effect  upon  them. 
Then,  too,  the  islands  are  so  isolated  that  the  seal,  which  is  a  very  timid 
animal,  remains  here  undisturbed,  as  every  precaution  is  taken  not  to 
disturb  the  animals  while  they  are  on  the  rookeries.  The  mean  tem- 
perature of  the  islands  is  during  the  winter  about  26°  F.,  and  in  summer 
about  43°.  I  know  of  no  other  locality  which  possesses  these  pecu- 
liarities of  moisture  and  temperature.  The  grounds  occupied  by  the 
seals  for  breeding  purposes  are  along  the  coast,  extending  from  high-water 
mark  back  to  the  cliffs,  which  abound  on  Saint  George  Island.  The  young 
males  or  bachelors,  not  being  allowed  to  land  on  these  breeding  places,  lie 
back  of  and  around  these  breeding  grounds  on  areas  designated  hauling 
grounds. 

[317]  n  2 
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Captain  Moi'gan  says  (ibid.,  p.  61)  : 

I  believe  that  the  cause  tlie  seals  choose  these  islands  for  their  home  is 
because  of  the  isolation  of  these  Pribilof  Islands  and  because  the  climatic 
condition  of  these  Pribilof  Islands  is  peculiarly  favorably  to  seal  life. 
During  the  time  the  seals  are  upon  land  the  weather  is  damp  and  cool,  the 
islands  being  almost  continually  enveloped  in  fogs,  the  average  temperature 
being  about  41°  P.  during  the  summer. 

See,  too,  Daniel  Webster,  local  agent  for  the  North  American  Com- 
mercial Company,  and  stationed  on  St.  George  Island,  who  uses  ths  follow- 
ing language  (ihid.,  p.  180)  : 

These  islands  are  isolated  and  seem  to  possess  the  necessary  climatic 
conditions  to  make  them  the  favorite  breeding  grounds  of  the  Alaskan  fur- 
seals,  and  it  is  here  they  congregate  during  the  summer  months  of  each 
year  to  bring  forth  and  rear  their  young. 

Mr.  Redpath,  a  resident  of  St.  Paul  Island,  Alaska.  He  had  resided  on 
the  seal  islands  of  St.  Paul  and  St.  George  since  1875,  that  is  to  say,  at  the 
time  of  giving  his  deposition,  some  seventeen  years.  He  testified  as  follows 
upon  this  point  (ibid.,  p.  148)  : 

The  Alaskan  fur-seal  is  a  native  of  the  Pribilof  Islands,  and,  unless 
prevented,  will  return  to  those  islands  every  year  with  the  regularity  of 
the  seasons.  All  the  peculiarities  of  nature  that  surround  the  Pribilof 
group  of  islands,  sach  as  low  and  even  temperature,  fog,  mist,  and 
perpetual  clouded  sky,  seem  to  indicate  their  fitness  and  adaptability 
as  a  home  for  the  Alaskan  fur-seal ;  and  with  an  instinct  bordering 
on  reason,  they  have  selected  these  lonely  and  barren  islands  as  the 
choicest  spots  of  earth  upon  which  to  assemble  and  dwell  together  during 
their  six  months  stay  on  land  ;  and  annually  they  journey  across  thousands 
of  miles  of  ocean,  and  pass  hundreds  of  islands,  without  pause  or  rest, 
until  they  come  to  the  place  of  their  birth.  And  it  is  a  well-established 
fact  that  upon  no  other  land  in  the  world  do  the  Alaskan  fur  seal  haul  out 
of  water. 

IV.-  The  Entire  Office  of  Kepkoduction  a^d  Reaeing  of  Young  is 

AND    MUST    BE    PeEFOKMED    ON    LaND. 

"  The  act  of  coition  takes  place  upon  land"  (Case  of  the  United  States, 
p.  110).  The  correctness  of  this  assertion  is  settled  beyond  controversy  by 
the  overwhelming  proof  furni.shed  by  the  United  States  Commissioners. 
But  had  they  produced  no  evidence  whatever,  it  is  clear  that  the  data  fur- 
nished by  the  British  Commissioners  themselves  are  insufficient  to  cast 
reasonable  doubt  upon  the  proposition. 

(a)  The  British  Commissioners,  in  their  report,  begin  with  the  broad 
and   incorrect)   statement  that  the  fur-seal    is    an    animal  in    its  nature 
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"  essentially  pelagic,"  whicli  *'  for  some  portion  of  the  year,  however, 
naturally  resorts  to  certain  littoral  breeding  places,  where  the  young  are 
brought  forth  and  suckled  on  land  "  (Sec.  261).  Why  it  is  and  how  it 
happens  that  an  "  essentially  pelagic  "  animal  should  naturally  resort  to 
land  for  the  most  important  function  of  its  life  does  not  appear,  and  yet 
the  exceptional  singularity  of  the  circumstance  might  have  made  ex- 
planation reasonable.  It  is  enough  for  the  present  purpose  to  give,  in 
a  word,  the  explanation  of  this  practice  of  resorting  to  land.  It  m.ay 
be  found  in  the  universally  conceded  fact,  that  when  the  young  happe)/,  to 
he  born  at  sea  they  perish.  Ability  to  swim  does  not  come  spontaneously 
or  naturally  to  this  "  essentially  pelagic  "  animal.  It  is  part  of  its  educa- 
tion, and  is  not  always  acquired  without  difficulty.  The  race  would  be  at 
once  extinguished,  by  failure  of  living  offspring,  if  it  were  confined  to  its 
own  element. 

Passing  this  anomaly  for  the  present  and  again  seeking  information 
from  the  British  Commissioners'  Report,  we  learn  that  the  breeding  males 
begin  to  arrive  on  the  Pribilof  Islands  at  varying  dates  in  May  and  remain 
continuously  on  shore  for  about  three  months,  after  which  they  are  freed  from 
all  duties  on  the  breeding  rookeries.  *  *  *  The  breeding  females  arrive  for 
the  most  part  nearly  a  month  later,  bearing  their  young  immediately  on 
landing  and  remaining  ashore,  jealously  guarded  by  the  males  for  several 
tveeks  (Report  of  British  Commissioners,  Sec.  30). 

It  is  plain  that  the  impregnation  of  the  female  takes  place  during  these 
months  or  weeks.  The  "  jealous  "  care  of  the  breeding  males,  their  sojourn 
on  the  land  "  until  they  are  freed  from  all  duties  on  the  shore,''''  their  patient 
waiting  for  the  females  ;  all  these  facts  show  that  there  is  a  regular  season 
of  coition,  which  extends  as  they  admit  from  May  until  July  or  August  (see 
Report  of  British  Commissioners,  Sec.  306),  and  that  the  act  takes  place 
on  the  land. 

If  this  assertion  needs  farther  demonstration,  it  may  be  readily 
furnished. 

Assuming,  as  we  mnst,  and  as  the  British  Commissioners  themselves 
declare,  that  it  is  natural  for  the  seal  to  resort  to  land  for  the  purpose 
of  bringing  forth  and  suckling  its  young,  it  being,  moreover,  uncon- 
tradicted that  there  is  but  one  breeding  place  for  this  herd  of  seals, 
viz.,  the  Pribilof  Islands,  it  is  indisputable  that  the  period  of  coition 
and  impregnation  must  so  correspond  with  the  period  of  return  to  the 
islands  as  to  enable  the  mother  to  time  the  period  of  delivery  with  that 
of  reaching  land.     Nature  is  a  wise  and  careful  monitor  in  her  dealing 


256  ARGUMENT    OF   THE    UNITED   STATES. 

with  these  and  other  animals  and  they  heed  her  teachings.  Nothing 
is  left  to  chance  in  the  all-important  matter  of  perpetuating  the  species. 
Coition  and  impregnation  at  sea  and  at  irregular  times  would  simply 
mean  irregularity  of  birth  and  consequent  destruction.  If  the  females 
were  impregnated  at  any  other  season  their  young  would  be  born  at 
sea,  and,  notwithstanding  their  "  essentially  pelagic  nature,"  would 
inevitably  perish. 

This  is  further  demonstrated  by  inexorable  figures.  The  breeding 
females,  say  the  British  Commissioners,  arrive  at  the  islands  nearly  a 
month  later  than  the  males — that  is  to  say,  in  June — and  "immediately" 
drop  their  young.  Given  the  date  of  birth  (some  time  in  June  or  July) 
a7id  the  period  of  gestation  (about  fifty  weeks)  (Case  of  the  United  States, 
p.  113),  it  is  not  difficult  to  fix  the  season  of  fertilization,  hut  it  is  impos' 
sihle  to  fix  it  at  any  other  titne  than  the  period  of  the  breeding  mothers*  stay 
at  the  islands.  Such  evidence  as  this  outweighs  the  most  ingenious  and 
finely  drawn  conjecture.  Even  were  it  possible  to  show  occasional  acts  of 
coition  in  the  water  after  the  females  have  been  "  released  by  their  jealous 
male  companions "  on  land,  the  fact  would  only  be  interesting  from  a 
scientific  standpoint.  It  would  not  practically  affect  the  question  nor  alter 
the  fact  that  the  coition  which  results  in  fertilizing  the  female  is  per- 
formed on  land,  as  a  result  of  natural  laws,  the  violation  of  which  to  any 
considerable  extent  must  eventually  endanger  the  existence  of,  if  not 
promptly  and  absolutely  destroy,  the  race. 

The  British  Commissioners,  undeterred  by  these  very  obvious  objections 
and  misled,  no  doubt,  by  inaccurate  and  undisclosed  information,  assert 
that  there  is  a  certain  class  of  "immature  males,"  known  as  "half  bulls" 
or  "  reserves,"  that  poach  upon  the  preserves  of  the  seniors  and  cover 
many  of  the  females  which  escape  the  attention  of  the  older  males  upon 
the  rookery  grounds  and  in  such  cases  the  act  of  coition  is  usually  accom- 
'plished  at  sea !  ,  (Sec.  287.) 

It  is  unfortunate  that  an  assertion  inconsistent  with  scientific  investiga- 
tion and  completely  refuted  by  abundant  proof  should  have  been  thus 
lightly  made  and  suffered  to  rest  upon  mere  affirmation.  The  statement 
is  certainly  not  correct ;  but,  even  if  it  were,  it  merely  states,  and  this 
most  vaguely,  that  an  irregular  practice  is  sometimes  followed  in  excep- 
tional cases. 

But  the  important  point  that  the  "breeding  females"  are  only  served 
by  the  "breeding  males"  on  land  is  shown  by  the  report  of  the  British 
Commissioners  themselves : 
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The  remaining — and,  at  the  time  in  question,  most  important — class  is 
that  of  the  breeding  females.  These,  sometime  after  the  hirth  of  the  young 
and  the  subsequent  copulation  ivith  the  male,  begin  to  leave  the  rookery 
ground  and  seek  the  water.  This  they  are  able  to  do  because  of  the 
lessened  interest  of  the  beach-masters  in  them,  and  more  particularly  after 
many  of  the  beach-masters  themselves  begin  to  leave  their  stands. 
(Sec.  306.) 

In  section  309  Bryant  is  quoted  thus  : 

Bryant,  after  describing  the  relaxation,  in  watchfulness  of  the  male  after 
impregnation  has  been  accomplished,  says  of  the  female  :  "  From  that 
time  she  lies  either  sleeping  near  her  young  or  spends  her  time  either 
^floating  or  playing  in  the  ivater  near  the  shore,  returning  oecasionally  to 
suckle  her  pup." 

This  opinion  is  especially  important,  as  the  same  person  is  relied  upon 
in  another  place  as  authority  to  show  that  the  habit  of  coition  on  land  has 
been  somewhat  modified  since  1874.  It  certainly  seems  strange  that  if 
coition  on  land  was  the  rule  and  the  'exceptions  rare  prior  to  1874, 
"coition  on  land  seems  not  to  he  the  natural  method.'^  (Sec.  296.)  There 
is  evidently  an  error,  either  in  the  transcription  or  in  the  original  state- 
ment. Mr.  Bryant  adds  that  "  only  rarely — perhaps  in  three  cases  out  of 
ten — is  the  attempt  to  copulate  under  such  circum^stances  effectual."  This 
is  in  direct  contradiction  to  the  conceded  and  established  fact  that  the 
breeding  females  are  fertilized  on  land.  It  is  difficult  to  suppose  that 
Nature  did  not  teach  these  animals  from  the  earliest  date  the  most 
"natural  "  way  of  satisfying  their  instinct  and  perpetuating  their  species. 
Perhaps  the  British  Commissioners  would  not  have  been  driven  to  the 
extremity  of  quoting  such  statements  were  it  not  for  the  necessity  of  sup- 
porting their  theory,  viz.,  the  mischievous  diminution  of  the  males  by 
slaughter  on  the  islands. 

Taking  these  statements  altogether,  they  clearly  prove  the  habits  of  the 
breeding  animal  to  be  as  we  have  contended,  subject  possibly  to  alleged 
exceptions  which,  even  if  firmly  established,  would  not  impair  the  sub- 
stance of  the  contention.  It  might,  perhaps,  be  safe  to  rest  this  branch  of. 
the  case  at  this  point  and  to  submit  to  this  learned  Tribunal  that  the 
inconsistencies  and  self-repugnances  of  the  Report  are  such  as  to  deprive 
it  of  all  value  as  a  guide  upon  this  branch,  at  least,  of  the  discussion.  We 
shall,  however,  even  at  the  risk  of  importunity,  pursue  the  subject  still 
further. 

The. statement  in  the  Case  of  the  United  States  as  to  the  habits  of  the 
seals  in  the  act  of  reproduction  is  as  follows  (p.  110)  : 
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The  act  of  coition  takes  place  upon  land,  which  by  reason  of  the  for- 
mation of  the  genital  organs  is  similar  to  that  of  other  mammals.  It  is 
violent  in  character  and  consumes  from  five  to  eight  minutes. 

This  statement  is  not  a  mere  affirmation  unsupported  by  authority.  It 
is  based  in  part  upon  the  evidence  of  which  we  here  give  abstracts  : 

Mr.  Joseph  Stanley-Brown  (Appendix  to  Case  of  the  United  States, 
Yol.  II,  p.  14),  a  geologist  by  profession,  and  as  such  employed  in  the 
United  States  Geological  Survey,  says : 

Pelagic  coition  I  believe  to  he  impossible.  The  process  upon  land  by 
reason  of  the  formation  of  the  genital  organs  is  that  of  a  mammal,  is 
violent  in  character,  and  consumes  from  five  to  eight  minutes.  The 
relative  sizes  of  the  male  and  female  are  so  disproportionate  that  coition 
in  water  would  inevitably  submerge  the  female  and  require  that  she 
I'emain  under  water  longer  than  would  be  possible  to  such  an  am- 
phibian. I  have  sat  upon  the  cliffs  for  hours  and  watched  seals  beneath 
me  at  play  in  the  clear  water.  It  is  true  that  many  of  their  antics  might 
be  mistaken  for  copulation  by  a  careless  observer,  and  this  may  have 
given  rise  to  the  theory  of  pelagic  coition.  I  have  never  seen  a  case 
of  the  many  observed  which  upon  the  facts  could  properly  be  so  con- 
strued. 

Mr.  John  M.  Morton,  United  States  shipping  commissioner  at  San 
Francisco,  went  to  Alaska  in  1870,  arriving  at  St.  Paul  Island  in  October. 
He  remained  until  the  close  of  the  season  in  the  following  year.  In  1872 
he  visited  all  the  trading  posts  of  the  Alaska  Commercial  Company.  The 
summer  of  1873  he  spent  on  the  Island  of  St.  George.  In  1875  and  1876 
he  again  visited  and  sjDent  both  summers  on  St.  Paul  Island.  He  was  at 
all  times  greatly  interested  in  observing  the  movements  and  habits  of  these 
animals,  and  scarcely  a  day  passed  that  he  did  not  visit  one  or  more  of  the 
rookeries.  During  the  seasons  of  1877  and  1878,  while  serving  in  the 
capacity  of  special  Treasury  Agent,  he  devoted  his  best  attention  and  study 
to  this  subject. 

This  is  his  language  in  his  sworn  deposition  which  appears  at  page  67, 
Volume  II,  of  the  Appendix  to  the  Case  of  the  United  States : 

I  desire  also  to  express  my  belief  concerning  the  seal  life  that  the 
act  of  coyulation  can  not  be  successfully  performed  in  the  loater.  Those 
who  have  witnessed  its  accomplishment  on  the  rookeries  must  coincide 
with  such  opinion.  A  firm  foundation  for  the  support  of  the  animals, 
which  the  ground  supplies  and  the  water  does  not,  is  indispensable  to 
oppose  the  pushing  motion  and  forceful  action  of  the  posterior  parts  of 
the  male  which  he  exerts  during  the  coition.  The  closest  observation 
Avhich  I  have  been  able  to  give  to  the  movements  and  habits  of  the 
seals  in  the  water  has  furnished  no  evidence  to  controvert  the  above 
opinion. 
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S.  R.  Nettle  ton,  a  resident  of  Seattle,  Wash.,  was  appointed  Special 
Agent  of  the  Treasury  Department  in  the  antamn  of  1889,  at  which  time 
he  went  to  the  island  of  St.  Paul  in  the  performance  of  his  duties.  He 
returned  to  the  States  in  1890,  and  in  1891  returned  to  St.  Paul  Island, 
and  remained  there  through  June  and  July,  and  was  then  transferred  to 
the  island  of  St.  George,  where  he  remained  until  June,  1892.  In  the 
discharge  of  his  duties  as  Treasury  agent,  he  made  such  observations  as 
could  be  taken  from  the  breeding  rookeries  and  the  waters  immediately 
adjacent  thereto.  His  statement  of  facts  is  based  upon  personal  observa- 
tion as  well  as  the  information  received  from  the  natives  of  such  islands 
and  the  white  men  resident  thereon. 

This  is  his  language  (Appendix  to  Case  of  the  United  States,  Vol.  IT, 
p.  75)  : 

Referring  to  the  question  as  to  w^hether  pelagic  coition  is  possible,  I 
have  to  say  that  I  have  never  seen  it  attempted,  but  from  my  observa- 
tions 1  have  come  to  the  conclusion  that  pelagic  coition  is  a  physical 
impossibility. 

Dr.  H.  H.  Mclntyre,  superintendent  for  the  lessees  of  the  Pribilof 
Islands,  during  the  entire  term  of  their  lease,  visited  the  islands  twice  in 
the  summer  of  1870,  and  there  he  remained  constantly  from  April,  1871, 
until  September,  1872,  and  thereafter  went  to  the  islands  every  summer 
from  1873  until  1889,  inclusive,  excepting  1883,  1884,  and  1885.  His 
opportunities  for  observation  were  excellent,  for  he  remained  on  the  islands 
four  months,  from  May  until  August,  in  each  season,  supervising  the 
annual  seal  catch,  examining  the  condition  of  seal-life,  studying  the  habits 
of  seals,  and,  in  brief,  doing  such  work  as  the  interests  of  the  lessees 
seemed  to  demand.  He  says  (Appendix  to  Case  of  the  United  States, 
Vol.  II,  p.  42)  : 

It  has  been  said  that  copulation  also  takes  place  in  the  water  between 
these  young  females  and  the  so-called  "  nonbreeding  males,"  but  with  the 
closest  scrutiny  of  the  animals  when  both  sexes  were  swimming  and 
playing  together  under  conditions  the  most  favorable  in  which  they  are 
ever  found  for  observation,  I  have  been  unable  to  verify  the  truth  of  this 
assertion.  After  coitus  on  shore,  the  young  female  goes  oft"  to  the  feeding 
grounds  or  remains  on  or  about  the  beaches,  disporting  on  the  land  or  in 
the  water  as  her  inclination  may  lead  her.  The  male  of  the  same  age 
goes  upon  the  "  hauling  grounds"  back  of  or  beside  the  rookeries,  where 
he  remains  the  greater  part  of  the  time,  if  unmolested,  until  nearly  the 
date  of  his  next  migration. 

Mr.  Arthur  Newman  had  lived,  at  the  time  of  his  deposition,  over 
twenty  years  on  the    Aleutian  Islands.      For  eight   years   he   had  been 
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agent  for  the  Alaska  Comniercial  Company,  at  Chernofsky,  and  for 
ten  years  lie  had  acted  in  the  same  capacity  at  Umnak.  He  had  every 
opportunity,  as  will  appear  from  his  deposition  on  page  210,  Vol.  II,  of 
the  Appendix  to  the  Case  of  the  United  States,  to  observe  the  habits  of  the 
seals. 

This  is  his  language  : 

I  have  seen  seals  sleeping  on  kelp  and  feeding  about  it,  but  have  never 
seen  them  copulate  anywhere  except  on  a  rookery.  I  do  not  believe  that 
pups  born  on  kelp  could  be  properly  nursed  and  brought  up.  I  do  believe 
that  it  is  necessary  to  their  successful  existence  that  they  be  born  on  land, 
since  they  can  not  swim  at  birth. 

Norman  Hodgson  {ibid.,  p.  367),  a  resident  of  Port  Townsend,  in  the 
State  of  Washington,  and  a  fur-seal  hunter  by  occupation,  gives  many  in- 
teresting details  as  to  the  habits  of  the  seal.  On  the  point  now  under  con- 
sideration, he  sajs : 

I  do  not  believe  it  possible  for  fur-seals  to  breed  or  copulate  in  the 
water  at  sea,  and  never  saw  or  heard  of  the  action  taking  place  on  a 
patch  of  floating  kelp.  I  have  never  seen  a  young  fur-seal  pup  of  the 
same  season's  birth  in  the  water  at  sea  on  a  patch  of  floating  kelp,  and, 
in  fact,  never  knew  of  their  being  born  anywhere  save  on  a  rookery.  I 
have,  however,  cut  open  a  gravid  cow  and  taken  the  young  one  from  its 
mother's  womb  alive  and  crying.  I  do  not  believe  it  possible  for  a  young 
fur-seal  pup  to  be  successfully  raised  unless  born  and  nursed  on  a  rookery. 
I  have  seen  fur-seals  resting  on  patches  of  floating  kelp  at  sea,  but,  do  not 
believe  tliey  ever  haul  up  for  breeding  purposes  anywhere  except  on  the 
rookeries. 

Charles  Bryant,  who  had  spent  considerable  time  on  the  Islands  and  had 
acted  during  a  period  of  nine  years  as  special  agent  of  the  Treasury 
Department,  says  (^ibtd.,  p.  6)  : 

In  watching  the  seals  while  swimming  about  the  islands,  I  have  seen 
cases  where  they  appeared  to  be  copulating  in  the  water,  but  I  am  certain, 
even  if  this  were  the  case,  that  the  propagation  of  the  species  is  not  as  a 
rule  effected  in  this  way,  the  natural  and  usual  manner  of  coition  being 
upon  land. 

Capt.  James  W.  Budington,  who  testified  to  his  experience,  which  was 
considerable,  in  seal  hunting  at  Cape  Horn  and  in  the  Southern  Atlantic 
Ocean,  says  {ibid.,  p.  595)  : 

I  am  also  convinced  that  copulation  takes   place  on  land  before  they 
migrate,  the  period  of  gestation  being  about  eleven  months. 

Samuel  Falconer,  a  witness  whose  experience  and  qualifications  have 
been  mentioned  heretofore,  says  (^M.,  p.  165)  : 
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As  a  general  rule,  the  impregnation  is  by  the  bull  to  whose  harem  she 
belongs,  and  not  bj  the  young  males,  ns  has  sometimes  been  stated.  These 
young  males  also  pursue  a  female  when  she  is  allowed  to  leave  the  harem 
and  go  in  the  water,  but  she  refuses  them.  I  am  positive  from  my  ob- 
servations that  copulation  in  the  water  could  not  be  effectual,  and  would 
be  a  most  unnatural  occurrence. 

John  Armstrong,  for  a  long  time  an  employe  in  the  Alaskan  service  in 
connection  with  the  sealeries  testified  with  much  caution,  and  is  the  only 
one  of  the  witnesses  who  does  not  speak  with  absolute  confidence.  His 
testimony  is  as  follows  (ibid.,  p.  2)  : 

I  am  asked  whether  the  seals  copulate  in  the  water.  It  is  a  question  that 
is  often  discussed  at  the  islands,  and.  neither  the  scientific  observers  nor 
the  unscientific  are  able  to  agree  about  it.  I  have  seen  seals  in  position 
when  it  seemed  to  be  attempted,  but  doubt  whether  it  is  effectually  accom- 
plished. If  it  were,  I  think  we  should  see  pups  sometimes  born  late  and 
out  of  season,  but  such  is  not  the  case. 


V. — The  Pop  is  Entirely  Dependent  upon  its  Mother  for  Nourish- 
ment  FOR   SEVERAL   MONTHS   AFTER   ITS   BiRTH. 

The  Cows  will  suckle  their  own  Pups  only  and  the  Suckling  is 
DONE  only  on  Land. 

As  in  the  case  of  all  mammalia,  the  young  must  be  dependent  for 
nourishment  during  a  certain  period  upon  the  milk  furnished  by  the 
mother.  The  proof,  moreover,  is  uncontradicted,  and  the  British  Commis- 
sioners admit  that  the  suckling  is  done  only  on  land.  There  is  a  question 
raised,  however,  which  it  may  be  useful  to  discuss,  namely  :  Are  the  pups 
suckled  only  by  their  mothers  or  do  these  act  indiscriminately  and  give 
nourishment  to  such  young  as  they  may  happen  to  find  conveniently  at 
hand?  It  is  asserted  in  the  Case  of  the  United  States  that  these 
animals  constitute  no  exception  to  the  general  rule  by  which  the  mother 
recognizes  her  own  offspring  and  nourishes  it  alone.  This  is  the  language 
of  the  Case  (page  114)  : 

A  cow,  as  soon  as  a  pup  is  brought  forth,  begins  to  give  it  nourish- 
ment, the  act  of  nursing  taking  place  on  land  and  never  in  water,  and  she 
will  only  suckle  her  own  offspring.  This  fact  is  verified  by  all  those  who 
have  ever  studied  seal  life  or  had  experience  upon  the  islands. 

William  Brennan  (Appendix  to  Case  of  the  United  States,  Vol.  II,  p. 
359).  The  testimony  of  Mr.  Brennan,  a  native  of  Great  Britain  and  a 
resident,  at  the  time  of  making  his  deposition  in  1892,  of  Seattle,  in  the 
State  of  Washington,  is  interesting  and  enters  into  minute  details,  which 
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could  only  be  furnished   by  a  person  who  had  practically  studied  the  sub- 
ject.    He  says : 

In  May  the  bulls  commence  to  haul  up  on  the  rookeries,  and  the  cows 
come  three  or  four  weeks  later.  The  bulls  choose  such  ground  as 
they  mean  to  hold  through  the  summer,  fight  savagely,  and  the 
strongest  wins.  Each  has  his  own  family,  and  should  a  stranger  ap- 
proach, there  is  war.  On  the  rookeries  one  may  see  all  classes  of  seals, 
apart  from  each  other,  the  bulls  and  breeding  cows  in  one  place  and 
the  young  in  another.  The  pups  are  born  on  the  rookeries,  and 
remain  with  their  mothers,  living  wholly  upon  their  mother's  milk 
until  they  can  go  into  the  sea  and  care  for  themselves.  There  is 
nothing  on  the  beach  for  the  old  ones  to  eat,  and  they  go  several  miles 
from  the  rookeries  out  to  sea  to  obtain  food.  When  the  pups  are  born 
they  can  not  swim,  and  the  mothers  take  them  to  the  w^ater's  edge, 
where  one  can  see  thousands  paddling  and  struggling  in  the  surf.  The 
noise  made  by  the  mothers  crying  for  their  pups,  and  the  bleating  of 
the  pups  in  answer,  make  a  constant  roar.  The  cow  is  three  years  old 
before  she  bears  young.  The  pups  are  about  forty- five  days  old  before 
they  can  go  into  the  water,  but  they  nurse  the  mother  as  long  as  they  stay 
on  the  island. 

* 

This  testimony,  if  reliable,  and  there  is  no  reason  to  dispute  its  accuracy, 

establishes  the  dependency  of  the  pup  upon  its  mother  not  only  for  food, 
but  for  care  and  instruction  in  swimming. 

Joseph  Stanley-Brown,  whose  contributions  to  the  subject  of  fur-seal 
life  and  their  habits  are  extremely  valuable  and  are  frequently  referred  to 
in  the  Case  of  the  United  States,  is  very  emphatic  and  satisfactory  upon 
this  subject.  His  qualifications  have  already  been  stated  in  connection 
with  other  propositions.     He  says  {ibid.,  pp,  15-16)  : 

For  the  first  few  days,  and  possibly  for  a  week,  or  even  ten  days,  the 
female  is  able  to  nourish  her  young  or  offspring,  but  she  is  soon  compelled 
to  seek  the  sea  for  food,  that  her  voracious  young  feeder  may  be  properly 
nourished,  and  this  seems  to  be  permitted  on  the  part  of  the  male,  even 
though  under  protestation.  The  whole  physical  economy  of  the  seal  seems 
to  be  arranged  for  alternate  feasting  and  fasting,  and  it  is  probable  that  in 
the  early  days  of  its  life,  the  young  seal  might  be  amply  nourished  *  *  * 
without  herself  resorting  to  the  sea  for  food. 

The  female  gives  birth  to  but  a  single  pup.  The  labor  is  of  short  dura- 
tion, and  seems  not  to  produce  great  pain.  In  the  first  weeks  of  its  life, 
the  pup  does  not  seem  to  recognize  its  mother,  but  the  latter  will  recognize 
and  select  her  offspring  among  hundreds. 

The  young,  upon  being  born,  have  all  the  appearance  of  pups  of  a  New- 
foundland dog  with  flippers.  On  emerging  from  their  warm  resting  place 
into  the  chill  air,  they  utter  a  plaintive  bleat  not  unlike  that  of  a  young 
lamb.  The  mother  fondles  them  with  many  demonstrations  of  affection, 
and  they  begin  nursing  soon  after  their  birth.     *     *     * 

The  young  seals  require  the  nourishing  care  of  their  mother  for  at  least 
four  months,  and  pups  have  been  killed  on  the  island  late  in  November  the 
stomachs  of  which  were  filled  with  milk.     *     *     * 

The  pups  are  afraid  of  the  water;  they  have  to  learn  to  swim  by  re- 
peated efforts,  and  even  when  able  to  maintain  themselves  in  the  quiet 
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waters  will  rush  in  frantic  and  ludicrous  haste  away  from,  an  approaching 
wave.  I  have  taken  pups  2  or  3  weeks  old  and  carried  them,  out  into  still 
water  and  they  awkwardly,  but  in  terror,  floundered  toward  the  shore, 
although  they  could  have  escaped  me  by  going  in  the  other  direction.  In 
three  trials,  paddling  in  all  about  60  feet,  the  pups  became  so  exhausted 
that  they  would  have  been  drowned  had  I  not  rescued  them.  If  the  pups, 
when  collected  in  groups  or  pods  near  the  shore,  were  to  be  overtaken  by 
even  a  moderate  surf,  they  would  be  drowned,  and  such  accidents  to 
them  do  occur  on  the  island  before  they  have  entirely  mastered  the  art 
of  swimming. 

Charles  Bryant  has  been  quoted  in  connection  with  other  propositions 
contained  in  the  Case  of  the  United  States.  He  testifies  upon  this  point 
as  follows  {ibid.,  p.  5)  : 

The  pup  is  nursed  by  its  mother  from  its  birth  so  long  as  it  remains 
on  the  islands,  the  mother  leaving  the  islands  at  different  intervals  of 
time  after  the  pup  is  3  or  4  days  old.  I  have  seen  pups,  which  I  had 
previously  marked  with  a  ribbon,  left  for  three  or  four  days  consecutively, 
the  mothers  going  into  the  water  to  feed  or  bathe.  A  mother  seal  will 
instantly  recognize  her  offspring  from  a  large  group  of  pups  on  the  rookery, 
distinguishing  it  by  its  cry  and  smell ;  but  I  do  not  think  a  pup  can  tell  its 
own  mother,  as  it  will  nose  about  any  cow  which  comes  near  it.  A  female 
seal  does  not  suckle  any  pup  save  her  own,  and  will  drive  away  any  other 
pups  which  approach  her. 

I  am  positive  that  if  a  mother  seal  was  killed  her  pup  must  inevitably 
perish  by  starvation.  As  evidence  of  this  fact,  I  will  state  that  I  have 
taken  stray,  motherless  pups  found  on  the  sand  beaches  and  placed  them 
upon  the  breeding  rookeries  beside  milking  females,  and  in  all  instances 
these  pups  have  finally  died  of  starvation. 

Testimony  such  as  this  must  be  conclusive,  except  on  the  theory  of 
absolute  and  intentional  perjury.  It  is  a  satisfaction  to  the  counsel  for 
the  United  States  to  be  able  to  state  that  no  witness  has  been  willing, 
so  far  as  they  know  and  so  far  as  appears  from  the  British  Commissioners' 
Report,  to  put  himself  upon  record,  with  or  without  oath,  as  directly  con- 
tradicting these  emphatic  statements. 

John  Fratis,  a  native  of  Ladrone  Islands,  went  to  St.  Paul  Island  in 
1869,  married  a  native  woman  of  that  place,  and  became  one  of  the 
people.  Was  made  a  native  sealer  and  resided  on  the  island  from  that 
time  on.     His  experience,  therefore,  is  valuable.     He  says  (ibid.,  p.  108)  : 

The  pups  are  born  soon  after  the  arrival  of  the  cows,  and  they  are  help- 
less and  can  not  swim  and  they  would  drown  if  put  iuto  water.  The  pups 
have  no  sustenance  except  what  the  cows  furnish  and  no  cow  suckles  any 
pup  but  her  own.  The  pups  would  suck  any  cow  if  the  cow  would  let 
them.  After  the  pup  is  a  few  days  old  the  cow  goes  into  the  sea  to  feed, 
and  at  first  she  will  only  stay  away  for  a  few  hours,  but  as  the  pup  grows 
stronger  she  will  stay  away  more  and  more  until  she  will  sometimes  be 
away  for  a  week. 
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Numerous  other  witnesses  were  called  who  agreed  that  the  only  means 
of  sustenance  for  the  pup  while  it  remained  on  the  island,  that  is,  for 
three  or  four  months  after  its  birth,  is  its  mother's  milk,  and  that  it 
would  perish  if  deprived  of  the  same.  Upon  this  point  the  following  testi- 
mony may  be  read : 

William  Healey  Dall  (ihid.,  p.  23) ;  Samuel  Falconer  (ibid.,  p.  165)  ; 
William  S.  Hereford  (ibid.,  p.  35)  ;  Nicoli  Krukoff  (ibid.,  p.  135). 

H.  W.  Mclntyre  says  (ibid.,  p.  136)  ; 

Within  a  few  days  after  landing  (it  may  be  but  a  few  hours  or  even 
minutes,  as  I  have  seen)  the  female  gives  birth  to  her  young,  but  one  being 
brought  forth  each  year.  The  reported  occasional  birth  of  twins  is  not 
verified.  These  little  ones  (pups  as  they  are  called)  are  comparatively 
helpless,  particularly  awkward  in  movement,  and,  unlike  the  hair-seal,  are 
unable  to  swim.  They  are  nursed  by  the  mother,  who,  after  copulation 
has  taken  place,  is  permitted  by  the  old  male  to  go  at  will  in  qnest  of 
food.  At  about  six  weeks  old,  the  young  gather  in  groups  and  shortly 
after  learn  to  swim,  but  depend  for  a  long  period  upon  the  mother  for 
sustenance ;  hence  her  destruction  must  result  in  the  death  of  the  young 
through  starvation. 

So,  also,  J.  H.  Moulton  (ibid.,  p.  72). 
Mr.  Noyes  says  {ibid.,  p.  82)  : 

The  pup  is  entirely  dependent  upon  its  dam  for  sustenance,  and  when 
it  is  a  few  days  old  she  goes  into  the  sea  to  feed,  returning  at  intervals  of 
a  few  hours  at  first,  and  gradually  lengthening  the  time  as  the  pups  grow 
older  and  stronger,  until  she  will  be,  sometimes,  away  for  a  whole  week. 
During  these  journeys,  it  is  my  opinion,  she  goes  a  distance  of  from  40 
to  200  miles  from  the  islands  to  feed ;  and  it  is  at  this  time  she  falls  a 
prey  to  the  pelagic  hunter. 

Returned  to  the  rookery,  the  cow  goes  straight  to  where  she  left  her 
pup,  and  it  seems  she  instantly  recognizes  the  spot  by  smelling,  and  it  is 
equally  certain  that  the  pup  can  not  recognize  its  dam.  I  have  often  seen 
pups  attempt  to  suckle  cows  promiscuously,  yet  no  cow  will  suckle  any 
pup  but  her  own. 

J.  C.  Redpath  (ibid.,  pp.  148,  149)  : 

No  cow  will  nurse  any  pup  but  her  own,  and  I  have  often  watched  the 
pups  attempt  to  suck  cows,  but  they  were  always  driven  off ;  and  this 
fact  convinces  me  that  the  cow  recognizes  her  own  pup  and  that  the 
pup  dots  not  know  its  dam.  At  birth  and  for  several  weeks  after,  the 
pup  is  utterly  helpless  and  entirely  dependent  upon  its  dam  for  susten- 
ance ;  and  should  anything  prevent  her  return  during  this  period  it  dies 
on  the  rookery.  This  has  been  demonstrated  beyond  a  doubt  since  the 
sealing  vessels  have  operated  largely  in  the  Behring  Sea  during  the 
months  of  July,  August,  and  September,  and  which,  killing  the  cows 
at  the  feeding  grounds,  left  the  pups  to  die  on  the  islands. 

At  about  5  weeks  old  the  pups  begin  to  run  about  and  congregate 
in  bunches  or  "pods,"  and  at  6  to  8  weeks  old  they  go  into  the  shallow 
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water  and  gradually  learn  to  swim.  They  are  not  amphibious  wlien 
born  nor  can  they  swim  for  several  weeks  thereafter,  and  were  they 
put  into  the  water  would  perish  beyond  a  doubt,  as  has  been  well 
established  by  the  drowning-  of  pups  caught  by  the  surf  in  stormy 
weather.  After  learning  to  swim,  the  pups  still  draw  sustenance  from  the 
cows,  and  I  have  noticed  at  the  annual  killing  of  pups  for  food,  in  Novem- 
ber, that  their  stomachs  were  always  full  of  milk  and  nothing  else 
although  the  cows  had  left  the  islands  some  days  before.  I  have  no 
knowledge  of  the  pups  obtaining  sustenance  of  any  kind  except  that 
furnished  by  the  cows  ;  nor  have  I  ever  seen  anything  but  milk  in  a  dead 
pup's  stomach. 

Daniel  Webster  asserts  positively  that  the  death  of  every  mother  causes 
the  death  of  her  pup,  ichich  is  entirely  dependent  upon  her  for  its  sustenance. 
Mr.  Webster's  testimony  is  valuable  not  only  for  its  intrinsic  value,  but 
because  its  reliability  is  vouched  for  by  the  British  Commissioners  them- 
selves (Sec.  677). 

It  will  be  observed  that  all  the  witnesses  cited  above  are  men  spe- 
cially capable,  of  long  experience  and  a  knowledge  of  the  subject  suffi- 
cient to  enlighten  any  court  whose  function  it  may  be  to  ascertain  the 
facts  connected  with  seal  life.  Such  testimony  can  not  fail  to  be  con- 
clusive in  the  judgment  of  this  Court,  unless  it  should  be  rejected  as 
willfully  and  intentionally  false.  No  ground  for  such  a  wholesale  impu- 
tation upon  the  character  of  apparently  intelligent  and  reputable  men 
can  be  suggested.  The  functions  of  every  court  of  justice  become  im- 
possible, and  decisions  on  questions  of  fact  must  be  left  to  the  caprice 
of  judges,  if  such  testimony  may  be  arbitrarily  disregarded.  Surely  the 
conjectures  and  conclusions  of  an  adversary  unsupported  by  the  slightest 
pretense  of  proof,  in  a  legal  sense!,  can  not  be  deemed  a  sufficient  ground 
for  such  a  charge.  However  high  may  be  the  character. of  the  British 
Commissioners  for  intelligence  and  integrity,  their  bald  assertions  can 
not  take  the  place  of  those  aids  to  judicial  investigation  which  the  ex. 
perience  of  all  civilized  nations  has  shown  to  be  indispensable.  It  would, 
indeed,  be  a  difficult  task  for  the  Arbitrators  to  reach  any  conclusion  as 
to  the  material  questions  of  fact  in  this  case  if  the  example  of  the  British 
Commissioners  had  been  followed  by  the  Commissioners  of  the  United 
States  and  both  sides  had  confined  .themselves  to  conjectural  assertions 
and  partial  and  unsatisfactory  deductions  from  uncertain  premises.  A 
manifest  disposition  to  perform  the  part  of  an  advocate  rather  than  the 
duty  of  an  aid  to  the  court  in  the  ascertainment  of  the  truth,  must  detract 
largely  from  the  value  of  tbe  work  performed  by  the  Commissioners  for 
Great  Britain. 
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VI. — The  Cows,  while  Suckling,  go  to  the  Sea  for  Food  and  Some- 
times TO  Distances  as  Great  as  One  Hundred  and  Two  Hundred 
Miles,  and  are  during  such  Excursions  Exposed  to  Capture  by 
Pelagic  Sealers. 

The  statement  in  the  Case  of  the  United  States  is  as  follows  (p.  115) : 

Necessarily,  after  a  few  days  of  nursing  her  pup,  the  cow  is  compelled 
to  seek  food  in  order  to  provide  sufficient  nourishment  for  her  offspring. 
Soon  after  coition  she  leaves  the  pup  on  the  rookery  and  goes  into  the 
sea,  and  as  the  pup  gets  older  and  stronger,  these  excusions  lengthen 
accordingly  until  she  is  sometimes  absent  from  the  rookeries  for  a  week  at 
a  time. 

The  absolute  correctness  of  this  statement  is  demonstrated  in  the  evi- 
dence. 

A  coiv  nurses  only  her  own  pup.  The  importance  of  deciding  this 
question  correctly  makes  it  necessary  that  we  should  give  special  at- 
tention to  the  evidence  upon  the  subject.  The  British  Commissioners 
have  taken  a  different  view  and  are  without  support  in  the  general 
understanding  of  men  as  to  the  practice  and  probabilities  in  such  cases. 
It  is  easy  to  demonstrate  that  the  assertion  on  page  115  of  the  Case  of  the 
United  States,  to  the  effect  above  stated  is  borne  out  by  overwhelming 
proof. 

Kerrick  Artomanoff  (Appendix  to  Case  of  the  United  States,  Vol.  II, 
p.  100)  says : 

The  mother  seals  know  their  own  pups  by  smelling  them  and  no  seal 
will  allow  any  but  her  own  j)up  to  suck  her. 

Thomas  F.  Morgan  (ibid.,  p.  62)  says : 

After  birth  a  pup  at  once  begins  to  suckle  its  mother,  who  leaves  its 
offspring  only  to  go  into  the  water  for  food,  which  I  believe  from  my 
observation  consists  mainly  of  fish,  squids  and  crustaceans.  In  her  search 
for  food  the  female,  in  my  opinion,  goes  40  miles  or  even  further  from  the 
islands.  The  pup  does  not  appear  to  recognize  its  mother,  attempting  to 
draw  milk  from  any  cow  it  comes  in  contact  with ;  but  a  mother  will  at 
once  recognize  her  own  pup  and  will  allow  no  other  to  nurse  her.  This  I 
know"  from  often  observing  a  cow  fight  off  other  pups  who  approached  her, 
and  search  out  her  own  pup  from  among  them,  which  I  think  she  recog- 
nizes by  its  smell  and  cry. 

Mr.  Morgan's  testimony  is  very  explicit  and  is  based  upon  long  experi- 
ence and  continued  observation. 

Samuel  Falconer,  at  one  time  deputy  collector  of  customs,  and  whose 
testimony  has  been  quoted  on  other  points,  gives  the  results  of  his  actual 
observations.     He  says  (ibid.,  p.  164)  : 

The  place  of  birth  is  on  the  breeding  grounds,  which  takes  place 
after   the   female   lauds,    generally   within  two    days.      When   first   born 
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the  pup  can  not  swim,  and  does  not  learn  so  to  do  until  it  is  six  or  eiglit 
weeks  of  age.  It  is  therefore  utterly  impossible  for  a  pap  to  be  born  in 
the  water  and  live.  I  have  noticed  -  that  when  a  pup  of  this  age  is  put 
in  the  w^ater  it  seemed  to  have  no  idea  of  the  use  of  its  flippers,  and 
was  very  much  terrified.  A  pup  is  certainly  for  the  first  six  or  eight 
weeks  of  its  life  a  land  animal,  and  is  in  no  sense  amphibious.  During 
this  period  also  a  pup  moves  very  much  like  a  young  kitten,  using  its 
hind  flippers  as  feet.  A  mother  seal  will  at  once  recognise  her  pup  by 
its  cry,  hobbling  over  a  thousand  bleating  pups  to  reach  her  own,  and 
every  other  approaching  her,  save  this  one  little  animal,  she  will  drive 
away.  *  *  *  A  pup,  however,  seems  not  to  distinguish  its  mother 
from  the  other  females  about  it. 

William  Healey  Dall,  a  scientist  whose  studies  were  completed  under 
Prof.  Louis  Agassiz,  at  Cambridge,  in  the  year  1863,  and  who  has  been 
since  that  time  engaged  in  scientific  work,  gave  the  result  of  his  personal 

examination  made  during  the  several  years  that  he  visited  St.   George 
Island  and  the  Aleutian  Islands.     His  opportunities  to  familiarise  him- 
self with  aquatic  seal  life  were  excellent  and  are   fully  detailed  in   his 
deposition  on  pages  23  and  24  of  the  Appendix  to  the  Case  of  the  United 
States.     He  says  : 

_  From  my  knowledge  of  natural  history  and  from  my  observations  of  seal 
life,  I  am  of  the  opinion  that  it  would  be  impossible  for  the  young  seals  to 
be  brought  forth  and  kept  alive  in  the  water.  When  it  is  the  habit  of 
an  animal  to  give  birth  to  its  young  upon  the  land,  it  is  contrary  to 
biologic  teaching  and  common  sense  to  suppose  they  could  successfully 
bring  them  forth  in  the  water.  It  does  not  seem  to  me  at  all  likely  that 
a  mother  would  suckle  any  pup  other  than  her  own,  for  I  have  repeatedly 
seen  a  female  select  one  pup  from  a  large  group  and  pay  no  attention  to 
the  solicitations  of  others.  Pups  require  the  nourishment  from  their 
mothers  for  at  least  three  or  four  months  after  the^r  birth,  and  would 
perish  if  deprived  of  the  same. 

I  have  had  ample  opportunity  to  form  an  opinion  in  regard  to  the 
effect  upon  the  herd  of  killing  female  seals.  The  female  brings  forth  a 
single  offspring  annually,  and  hence  the  repair  of  the  loss  by  death  is 
not  rapid.  It  is  evident  that  the  injury  to  the  herd  from  the  killing  of 
a  single  female,  that  is,  the  producer,  is  far  greater  than  from  the  death 
of  the  male,  as  the  seal  is  polygamous  in  habit.  The  danger  of  the 
herd,  therefore,  is  just  in  proportion  to  the  destruction  of  female  life. 
Killing  in  the  open  waters  is  peculiarly  destructive  to  this  animal.  No 
discrimination  of  sex  in  the  water  is  possible,  the  securing  of  the  prey 
when  killed  is  under  the  best  of  circumstances  uncertain,  and  as  the 
period  of  gestation  is  at  least  eleven  months  and  of  nursing  three  or 
four  months,  the  death  of  the  female  at  any  time  means  the  destruction 
of  two,  herself  and  the  foetus ;  or  when  nursing,  three — herself,  the 
nursing  pup,  and  the  foetus.  All  killing  of  females  is  a  menace  to  the 
herd,  and  as  soon  as  such  killing  reaches  the  point — as  it  inevitably  must 
if  permitted  to  continue — where  the  annual  increase  will  not  make  good 
the  yearly  loss,  then  the  destruction  of  the  herd  will  be  equally  rapid  and 
certain,  regarded  from  a  commercial  standpoint,  though  a  few  individuals 
might  survive. 

Karp  Buterin,  a  native  of  St.  Paul  Island,  on  which  island  he  had  lived 
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up  to  the  time  of  making  his  deposition,  when  he  was  39  years  of  age, 
had  been  engaged  in  driving  seals,  clubbing  and  skinning  them  ever  since 
he  was  able  to  work;  he  says  (Appendix  to  Case  of  the  United  States, 
Vol.  II,  p.  103)  : 

Schooners  kill  cows,  pups  die,  and  seals  are  gone.  Some  men  tell  me 
last  year,  "  Karp,  seals  are  sick."  I  know  seals  are  not  sick  ;  I  never  seen 
a  sick  seal,  and  I  eat  seal  meat  every  day  of  my  life.  *  *  *  N"o  big 
seals  die  nnless  we  club  them ;  only  pups  die  when  starved,  after  the  cows 
are  shot  at  sea.  When  we  used  to  kill  pups  for  food  in  November  they 
were  always  full  of  milk ;  the  pups  that  die  on  the  rookeries  have  no  milk. 
The  cows  go  into  the  sea  to  feed  after  the  pups  are  born,  and  the  schooner 
men  shoot  them  all  the  time. 

The  same  rule  as  to  exclusive  nursing  of  her  own  pups  by  the  cow  is  proven 
to  exist  in  the  Antarctic  regions  by  Mr.  Comer. 

Greorge  Comer  (ihid.,  p.  598)  says : 

I  have  never  seen  a  "  clap-match  "  suckling  more  than  one  pup,  and  it 
is  my  impression  that  a  "  clap-match  "  would  not  nurse  any  pup  except  her 
own,  for  I  have  seen  her  throw  other  pups  aside  and  pick  out  one  parti- 
cular one  from  the  whole  number  on  the  rookery. 

Anton  M^lovedoff,  a  native  of  Alaska,  testifies  as  follows  (ibid.,  p.  144)  : 

When  the  pup  is  born  it  is  utterly  helpless  and  would  drown  if  put  into 
water.  Those  born  nearest  the  water  are  often  drowned  in  the  surf  when 
the  sea  is  rough  in  stormy  weather.  When  the  pup  is  a  few  days  old  the 
cow  goes  into  the  sea  to  feed  and  as  the  pup  grows  older  the  cow  will  stay 
longer  and  longer  until  sometimes  she  will  be  away  for  a  week.  When  the 
cows  return  they  go  to  their  own  pups,  nor  will  a  cow  suckle  any  pup  but 
her  own.  The  pups  would  suck  any  cow  that  would  let  them,  for  they 
do  not  seem  to  know  one  cow  from  another. 

H.  H.  Mclntyre,  to  whose  valuable  deposition  attention  has  been  hereto- 
fore called,  uses  this  language  (ibid.,  p.  41)  : 

At  this  time  they  are  simply  land  animals,  with  less  aquatic  instinct  and 
less  ability  to  sustain  themselves  in  water  than  newly  hatched  ducklings. 
When  the  pups  are  a  few  days  old  the  mothers  leave  them  (generally  soon 
after  coition  upon  the  rookeries  with  the  old  male)  to  go  to  the  feeding 
grounds,  returning  at  intervals  of  one  to  three  or  four  days  to  suckle  their 
young.  The  pups  do  not  appear  to  recognize  their  own  dams,  but  the 
mother  distinguishes  her  own  offspring  with  unerring  accuracy  and  allows 
no  other  to  draw  her  milk. 

Louis  Kimmel,  at  one  time  assistant  Treasury  agent  on  St.  George  Island 
and  a  resident  of  that  place  for  over  one  year,  testifies  as  follows  {ibid., 
p.  174)  : 

A  cow  never  suckles  any  but  her  own  pup.  When  a  strange  pup 
approaches  a  cow  she  will  drive  it  away  from  her,  and  out  of  thousands  of 
pups  huddled  together  she  will  single  her  own.  It  is  my  opinion  that  if 
a  mother  is  killed  off  her  offspring  dies  of  starvation. 
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To'  the  same  effect  is  the  testimony  of  Dr.  Hereford.  William  S. 
Hereford,  a  physician  of  character  and  experience,  a  graduate  of  Santa 
Clara  College,  S.  J.,  and  of  the  University  of  Pennsylvania  (ibid., 
p.  38)  : 

It  is  a  well-known  fact  that  the  female  seals  leave  the  islands  and  go 
great  distances  for  food,  and  it  is  clearly  proven  that  many  of  them  do 
not  return,  as  the  number  of  pups  starved  to  death  on  the  rookeries 
demonstrates. 

The  old  mother  seal  will  not  nurse  any  but  its  own  offspring  and  can 
single  it  out  of  a  band  of  thousand,  even  after  an  absence  of  days  from 
the  islands.  The  difference  between  a  well-nourished  pu|)  and  one 
starving  to  death  is  also  easily  recognized,  one  being  plump  and  lively, 
growing  extremely  rapidly,  the  other  slowly  dwindling  away,  its  body 
becoming  lean,  long,  and  lanky,  the  head  being  the  largest  and  most 
conspicuous  part.  The  poor  little  thing  finally  drops  from  sheer  ex- 
haustion in  its  tracks,  it  being  only  a  matter  of  time  before  it  succumbs  to 
starvation. 

Dr.  Hereford  narrates  in  a  highly  interesting  manner  the  efforts  made  to 
raise  "  Little  Jimmie,"  a  child  of  adverse  circumstances,  whose  mother  had 
been  accidentally  killed.  This  narrative  may  be  found  on  pages  33  and  34 
of  the  Appendix  to  the  Case  of  the  United  States. 

Several  other  witnesses  concur  in  testifying  that  the  mother  will  readily 
distinguish  her  own  offspring  from  that  of  others  and  will  not  permit 
the  young  of  any  other  seal  to  suckle  her.  If  there  is  anything  in  the 
Report  of  the  Commissioners  of  Great  Britain  which  rises  to  the  dignity 
of  evidence  and  which  may  be  weighed  against  this  overwhelming  mass 
of  testimony,  we  have  failed  to  discover  it.  The  plausible  suggestion 
that  they  make  in  explanation  of  the  apparent  effort  of  the  mother 
to  distinguish  her  offspring  by  smelling  the  various  pups,  is  that  she 
thus  goes  about  until  she  finds  one  that  does  not  smell  of  fresh  milk. 
(Sec.  323). 

VII. — Death  of  the  Cow  Causes  the  Death  of  the  Pqp. 

The  materiality  of  the  question  last  discussed,  and  of  the  fact  asserted 
and  demonstrated  that  the  mother  nurses  only  her  own  pup,  lies  chiefly 
in  the  correlative  assertion  that  the  death  of  the  cow  causes  the  death  of 
the  pup. 

Assuming  the  premises  to  be  established  that  the  pup  depends  upon  its 
mother  for  food  and  can  be  fed  in  no  other  way  than  by  that  mother,  the 
conclusion  establishes  itself  without  the  necessity  of  extrinsic  proof.  The 
testimony  directly  upon  this  point  is  voluminous,  and,  it  is  submitted, 
entirely  satisfactory.  It  goes  very  far  to  explain  one  of  the  general  causes 
for  the  diminution  of  the  species. 
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So  many  witnesses  have  testified  upon  this  point,  and  it  is  so  doubtful 
whether  any  testimony  at  all  is  needed  if  it  be  established  that  the  pup 
depends  wholly  upon  its  mother,  that  we  shall  confine  ourselves  to  brief 
abstracts. 

George  Ball  (Appendix  to  Case  of  the  United  States,  Vol.  II,  p.  481),  a 
shipmaster  and  a  sealer,  does  not  hesitate  to  say  that  the  pups  perish  with 
the  cows  that  he  and  his  companions  kill. 

William  Brennan  sums  up  the  situation  with  the  conclusive  argu- 
ment that  "  it  stands  to  reason  that  if  the  mothers  are  killed  while 
away  from  the  island  and  the  pups  are  left  there  alone  they  will  surely 
die,  and  it  is  a  fact  that  many  mothers  are  killed  in  Bering  Sea"  (ibid.f 
p.  363). 

Henry  Brown,  seaman,  engaged  in  pelagic  sealing  and  residing  at 
Victoria,  British  Columbia,  gives  his  experience  in  the  slaughter  of  gravid 
females  as  well  as  the  females  taken  in  the  Bering  Sea  which  are  not 
gravid,  he  says :  These  were  cows  in  milk,  Every  seal  captured  causes 
the  death  of  either  an  unborn  pup  or  the  death  of  a  young  pup  by  starva- 
tion on  the  islands.     He  says  {ibid,,  p.  318)  : 

If  pelagic  sealing  is  continued,  especially  with  guns,  in  a  few  years  the 
seal  herd  will  become  commercially  destroyed. 

Luther  T.  Franklin,  a  seal-catcher,  being  asked,  "Do  the  pups  perish 
with  the  cows  that  you  kill  ?  "  answered,  "  naturally  they  must."  (Ap- 
pendix to  Case  of  the  United  States,  Vol.  II,  p.  426.) 

Charles  Lutjens  testifies,  with  probably  unconscious  force,  as  to  the 
brutality  of  the  occupation  in  which  he  is  engaged  (ibid.,  p.  459)  : 

Q.  Do  the  pups  perish  with  the  cows  that  you  kill  ? — A.  Certainly 
Kot  alone  that,  but  they  generally  leave,  while  they  go  into  the  Bering 
Sea,  a  pup  on  shore,  which  also  dies  from  not  being  able  to  get  any 
sustenance.  The  seal  which  is  killed  in  the  Bering  Sea  may  be  with 
pup  and  also  has  a  pup  on  shore,  which  made  the  killing  three  seals  to 
one. 

Alexander  McLean  says  that  if  you  kill  a  female  seal  you  kill  the  pup 
with  her  (ibid.,  p.  437). 

For  other  testimony  upon  this  point,  see  Daniel  Claussen  (ibid.,  p.  412), 
Luther  T.  Franklin  (ibid.,  p.  425),  Louis  Kimel  (ibid.,  p.  174),  and  many 
others  testifying  to  the  same  fact. 

Multiplication  of  extracts  could  not  add  to  the  force  of  testimony  so 
reasonable  and  conclusive  upon  its  face.  - 

Indeed,   the    evidence    is    so    complete    that    the   victims    of    pelagic 


SUMMARY    OF   THE    EVIDENCE.  271 

slaughter  are  mainly,  if  not  wholly,  females,  as  to  forbid  contradiction. 
We  accordingly  fiiid  that  the  British  Commissioners  make  this  admis- 
sion: "  It  is  undoubtedly  true  that  a  considerable  proportion  of  the  seals 
taken  at  ^sea  are  females,  as  all  seals  of  hillable  size  are  hilled  without 
discrimination  of  sea;"  (Sec.  78).  It  is  true  that  they  hasten  to  add  that 
this  disproportion  is  due  in  part  to  the  persistent  killing  of  young 
males  on  land.  Possibly  this  may  be  true.  Undoubtedly  if  the 
poachers  found  killable  males  as  well  as  gravid  females,  they  would 
slaughter  both  and  the  disproportion  would  be  less  marked.  But  the 
Commissioners  do  not  pretend  that  the  absolute  number  of  females 
killed  would  be  any  smaller.  The  pelagic  hunter  would  kill  them  all 
with  indiscriminate  impartiality.  How  the  situation  would  be  helped  by 
this  is  not  stated,  although  it  may  show  how  the  scope  of  the  business 
might  be  enlarged.  This  curiosity  is  stimulated,  but  not  satisfied,  by  the 
admission  that  their  disproportion  is  in  part  explained  as  stated ;  it  might 
have  been  just  to  the  Tribunal  to  state  what  else  might  be  said  to  throw 
light  upon  the  subject. 

The  cows,  while  suckling,  go  to  sea  for  food  and  sometimes  to  distances 
as  great  as  100  to  200  miles,  and  are  during  such  excursions  exposed  to 
capture  by  pelagic  sealers  (see  Case  of  the  United  States,  p.  115).  The 
ctatement  in  the  Case  to  this  effect  is  borne  out  by  the  testimony  and  by 
fully  substantiated  facts. 

The  vagueness  of  the  statement  made  by  the  British  Commissioners  fails 
to  conceal  the  evident  intent  to  create  the  impression  that  the  females,  like 
the  males,  may  live  and  nurse  their  young  for  a  long  time  without  food. 
In  section  307  of  their  Report  this  language  is  used : 

It  is  very  generally  assumed  that  the  female,  on  thus  beginning  to 
leave  the  rookery  ground,  at  once  resumes  her  habit  of  engaging  in  the 
active  quest  for  food,  and  though  this  would  appear  to  be  only  natural, 
particularly  in  view  of  the  extra  drain  produced  by  the  demands  of  the 
young,  it  must  be  remembered  that,  with  scarcely  any  exception,  the 
stomachs  of  even  the  bachelor  seals  killed  upon  the  islands  are  found  void 
of  food,  and  that  all  seals  resorting  to  the  islands  seem,  in  a  great  degree, 
to  share  in  a  common  abstinence. 

The  concession  of  an  extra  drain  upon  a  nursing  female  is  generously 
followed  up  by  the  statement  "  that  it  may  be  considered  certain  that 
after  a  certain  period  the  females  begin  to  seek  such  food  as  can  be 
obtained."  It  is  then  stated  that  "  there  is  a  very  general  belief  among 
the  natives,  both  of  the  Pribilof  and  Commander  islands,  to  the  effect 
that  the  females  do  not  leave  the  land  to  feed  while  engaged  in  suckling 
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their  yoang."  That  there  is  any  such  general  belief  is  most  strenuously 
denied  on  the  part  of  the  United  States,  is  disproven  by  the  few  witnesses 
cited  by  the  British  Coramissioners  themselves,  and  is  negatived  over- 
whelmingly by  the  testimony  on  the  part  of  the  United  States. 

The  painful  attempt  to  justify  pelagic  sealing  by  distortion  of  commonly 

accepted  facts  is  nowhere  more  apparent  than  in  section  .308 : 

■  )    ar 

It  appears  to  ns  to  be  quite  probable,  however,  that  toward  the  close 
of  the  season  of  suckling,  the  female  seals  may  actually  begin  to  spend 
a  considerable  portion  of  their  time  at  sea  in  search  of  food.  It  is 
unlikely  that  this  occurs  to  any  notable  extent  until  after  the  middle  of 
September,  before  ivhich  the  season  of  pelagic  sealing  in  Bering  Sea  prac- 
tically closes. 

•J 

Comment  would  be  absurd  on  this. 

"Bryant,"  says  the  British  Commissioner,  "after  describing  the  relaxa- 
tion in  watchfulness  of  the  male  after  impregnation  has  been  accomplished, 
says  of  the  female  :  '  From  that  time  she  lies  either  sleeping  near  her 
young  or  spends  her  time  floating  or  playing  in  the  water  near  the  shore, 
I'e turning  occasionally  to  suckle  her  pup.'  " 

That  she  should  go  to  the  water  to  play  and  float  and  neglect  the 
opportunities  of  replenishing  her  energies,  wasted  as  they  are  by 
nursing,  seems  utterly  incredible.  It  is  well  to  note  the  admission, 
however,  that  during  this  period  the  suckling  is  on  land  whither  she 
returns  to  accomplish  it. 

Elliott  is  quoted  in  the  same  section  as  stating  that  "  the  mother  nurses 
her  pup  every  two  or  three  days,"  but  adds,  "  in  this  I  am  very  likely 
mistaken."  Again,  Elliott  says  of  the  mother,  coming  up  from  the  sea, 
that  "  she  has  been  there  to  wash  and  perhaps  to  feed  for  the  last  day  or 
two."  In  another  reference  given  by  the  British  Commissioners  from  the 
same  authority,  he  is  made  to  say : 

Soon  after  the  birth  of  their  young,  they  leave  it  on  the  ground  and  go  to 
the  sea  for  food,  returning  perhaps  to-morrow,  perhaps  later,  even  not  for 
several  days,  in  fact,  to  again  suckle  and  nourish  it,  having  in  the  meantime 
sped  far  off  to  distant  feeding  banks.     (Sec.  309). 

It  will  be  observed  that  this  agrees  entirely  with  the  testimony  produced 
by  the  United  States.  The  report  then  goes  on  to  cite  authorities  showing 
how  far  the  cows  go  out  for  food.  Taylor  is  quoted  as  saying  that  they 
go  out  every  day  a  distance  of  10  or  15  miles,  or  even  farther. 

T.  F.  Ryan  says  that  the  main  feeding  grounds  of  the  seal  during 
the  summer  stay  upon  the  islands,  and  to  which  the  cows  are  continually 
going  and  coming,  are  to  be  found  40  to  70  miles  south  of  St.  George 
Island, 
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G.  R.  Tingle,  ill  the  same  report  cited,  says  the  soal^  probably  go  20 
miles  out,  in  some  cases,  in  search  of  food. 

The  British  Commissioners,  in  this  exceptional  instance,  are  to  be  cred- 
ited not  only  with  having  been  diligent,  but  with  disclosing  the  names  of 
the  persons  from  whom  information  was  obtained.  It  might  have  been 
desirable  that  these  statements  should  be  made  in  the  language  of  the 
persons  themselves.     However,  we  quote  it  as  it  is  given  us. 

Tingle,  in  section  312,  extends  the  feeding  area  from  20  miles,  which 
he  has  named  above,  to  30  or  even  40  miles  from  the  land.  Redpath 
did  not  know  of  the  feeding  grounds,  but  believed  that  the  females  go 
from  10  to  15  miles  from  the  islands  for  the  purpose  of  feeding.  Daniel 
Webster  (whom  they  graciously  indorse  as  a  truthful  witness)  concurred 
with  Ryan,  and  expressed  the  opinion  that  when  feeding  in  the  autumn 
the  seals  went  60  iniles  to  the  southward  of  St.  George  Island.  He  be- 
lieved that  there  was  a  favorite  feeding  ground  in  that  vicinity,  and 
stated  the  reasons  of  this  belief.  Mr.  Webster  is  a  reliable  and  intel- 
ligent witness,  who  has  frequently  been  quoted  by  the  American  Com- 
missioners. While  he  does  not  state  the  distance  as  being  more  than 
60  miles,  he  certainly  places  it,  with  other  reliable  witnesses,  sufficiently 
far  out  to  sea  to  enable  the  poachers  to  destroy  this  class  of  seals.  It 
may  not  be  material  whether  the  distance  be  60  or  100  miles:  when  the 
men  bent  upon  slaughtering  seals,  irrespective  of  condition  and  sex,  have 
discovered  the  feeding  grounds  of  the  mothers,  all  that  they  will  ask  is 
that  the  distance  be  sufficiently  great  to  secure  to  them  immunity  in  their 
destructive  work. 

Mr.  Fowler  stated  to  the  Commissioners  (Sec.  312)  that  he  believed 
that  there  was  a  favorite  feeding  ground  of  the  seal  about  30  miles 
off  the  north-east  point  of  St.  Paul's  Island.  This  was  not  from  personal 
knowledge,  but  dependent  upon  statements  that  seals  had  been  seen  in 
abundance  there.  That  the  seals  caught  on  the  feeding  grounds  must 
be  females  is  the  conclusive  inference  from  the  statements  and  argument 
of  the  British  Commissioners  themselves.  They  state  that  all  seals 
resorting  to  the  islands  seem  in  a  great  degree  to  share  in  a  common 
abstinence,  and  assert  that  the  stomachs  of  even  the  bachelor  seals 
killed  upon  the  islands  are  found  void  of  food.  As  all  the  authorities 
cited  by  them  confine  themselves  to  the  females,  it  is  worse  than  idle  to 
argue  that  those  which  resort  to  the  feeding  grounds  are  either  old  males 
or  young  ones. 

The  statement  is  aiti^buted  to  natives  of  St.  Paul  that  the  females  from 
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the  rookeries  went  only  8  or  4  miles  to  sea,  and  always  returned  to  their 
young  on  shore  the  same  day  (Sec.  312).  A  statement  so  vague  as  to 
names  and  qualifications  hardly  deserves  notice.  It  may  be  important, 
however,  as  showing  that  the  natives  have  observed  that  females  do  return 
to  their  young  for  the  purpose  of  nursing  them. 

Mr.  Grebnitsky  did  not  agree  with  most  of  the  natives,  who  thought 
"that  the  females  did  not  feed  during  this  period,"  but  stated  as  the  result 
of  his  own  personal  observation  and  long  experience  that  they  went  out  to 
sea  while  suckling  the  young,  but  not  further  than  half  a  mile  or  a  mile 
from  the  shore.  If  food  is  to  be  procured  so  near  the  land  by  the  mother, 
it  may  be  that  when  she  was  seen  fl^oating  or  playing  in  the  water  near  the 
shore  by  Mr.  Bryant,  and  then  returning  occasionally  to  suckle  her  pup, 
she  had  also  been  employed  upon  the  more  profitable  mission  of  securing 
milk-producing  material. 

Snegiloff  thought  that  the  females  leave  their  young  for  several  days 
to  go  as  far  as  10  miles  from  land  to  feed,  while  Kluge,  the  agent  of  the 
Russian  Grovernment  in  charge  of  the  Copper  Islands,  thought  that  the 
females  went  as  far  as  2,  3,  or  4  miles,  but  returned  to  the  rookery  every 
night. 

To  this  undigested  mass  of  information,  thus  unsatisfactorily  reported, 
the  magnanimous  admission  is  added  that  "  it  is  certain  from  statements 
obtained  that  females  with  milk  are  occasionally  hilled  at  sea  by  the  pelagic 
sealers.^'    (Sec.  314). 

We  may  conclude  from  all  this  testimony  on  the  pa  of  the  British 
Commissioners  that  the  seals  which  leave  the  rookeries  are  almost  ex- 
clusively, if  not  wholly,  female  seals,  nursing  their  young  and  seeking 
food,  and  that  they  proceed  to  great  distances  in  some  cases,  and  are 
found  in  feeding  grounds  which  may  be  from  40  to  60  miles  distant  from 
the  land.  It  now  remains  to  be  seen  what  testimony  is  offered  on  the 
part  of  the  United  States  to  satisfy  the  judgment  and  conscience  of  the 
Court  which  is  to  determine  this,  one  of  the  most  important  elements  in 
the  controversy. 

Assuming  all  the  parties,  who  have  given  the  information  to  the 
Commissioners  of  Great  Britain  and  to  the  United  StUtes,  for  the  re- 
spective countries  to  testify  fairly  and  honestly,  it  is  elementary  that, 
where  positive  evidence  of  a  fact  is  presented  and  negative  evidence  on 
the  other  side,  the  positive  evidence  shall  be  credited ;  otherwise  the 
effect  would  be  to  stamp  one  party  with  perjury  because  what  he  is 
stated  to  have  seen  or  said  or  heard  or  done  was  unnoticed  or  unobserved 
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by  the  witness  testifying  in  the  negative.  If,  therefore,  the  sworn  testi- 
mony of  reputable  persons  is  produced  extending  the  area  in  which  the 
female  seals  have  been  observed  in  quest  of  food,  preference  must  be  given 
to  them  rather  than  to  those  witnesses  whose  opportunities  may  not  have 
been  the  same  or  whose  powers  of  observation  may  not  have  been  equal. 
Where  witnesses  testify  'positively  that  they  have  seen  and  hilled  seals  over 
100  mile's  from  land,  can  they  be  truly  said  to  be  contradicted  as  to  the  fact 
by  men  who  say  that  they  have  never  seen  them  more  than  60  miles  from 
the  shore  ? 

Peter  Anderson  (Appendix  to  Case  of  the  United  States,  Vol.  II,  p.  312), 
a  seal-hunter,  agrees  with  Mr.  Webster,  who  is  quoted  by  the  British  Com- 
missioners.    He  says : 

A  large  majority  of  the  seal  taken  on  the  coast  and  in  Bering  Sea 
are  cows  with  pup  in  the  Pacific  Ocean  and  with  milk  in  Bering  Sea. 
A  few  young  male  seal  are  taken  in  the  North  Pacific  Ocean,  from  two 
to  three  years  old.  Have  never  taken  an  old  bull  in  the  JS^orth  Pacific 
Ocean  in  my  life.  A  few  yearlings  have  been  taken  by  me,  but  not 
many.  Used  no  discrimination,  but  killed  all  seals  that  come  near  the 
boats.  The  best  way  to  shoot  seal  to  secure  them  is  to  shoot  them  in 
the  back  of  the  head  when  they  are  asleep  with  their  noses  under  water. 
Have  never  known  any  seal  pups  to  be  born  in  the  water  nor  anywhere 
else  in  Alaska  outside  of  the  Pribilof  Islands,  nor  have  1  ever  known 
fur-seal  to  haul  up  anywhere  on  the  land  except  on  the  Pribilof  Islands. 
Have  taken  females  that  were  full  of  milk  60  miles  from  the  Pribilof 
Islands. 

John  Armstrong  (Appendix  to  Case  of  the  United  States,  Yol.  IT,  p.  1), 
who  had  been  during  many  years  agent  of  the  Alaska  Commercial  Com- 
pany and  lived  for  the  whole  of  ten  years  upon  St.  Paul  Island,  observed 
that  very  few  seals  go  out  to  sea  to  feed  during  June,  July,  and  August, 
except  females  and  some  of  the  younger  seals.     He  adds  : 

I  am  asked  whether  the  seals  copulate  in  the  water.  It  is  a  question 
that  is  often  discussed  at  the  island,  and  neither  the  scientific  observers 
nor  the  unscientific  are  able  to  agree  about  it.  I  have  seen  seals  in  posi- 
tion when  it  seemed  to  be  attempted,  but  doubt  whether  it  is  eifectually 
accomplished.  If  it  were,  I  think  we  should  see  pups  sometimes  born  late 
and  out  of  season,  but  such  is  not  the  case. 

Kerrick  Artomanoff  (ibid.,  p.  99)  worked  on  the  sealing  grounds  for  the 
last  fifty  years.  His  deposition  is  well  worth  reading.  It  may  be  found 
at  page  99.  He  accounts  for  the  decrease  in  the  number  of  seals  since  1874 
by  the  destruction  of  the  females.  He  states  that  in  1887  and  1891 
the  rookeries  were  covered  with  dead  pups.  In  his  sixty-seven  years' 
residence  on.  the  island  he  never  saw  anything  like  it  before.  No  sickness 
was  ever  known  among  the  pups  or  seals,  and  he  had  never  seen  any  dead 
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pups  on  the  rookeries,  except  the  few  killed  by  the  old  bulls  when 
fighting  or  by  drowning  when  the  surf  washed  them  off  (ibid.,  p.  100) . 
He  states  that  four  or  five  days  after  the  birth  of  the  pup  the  mother  seal 
leaves  her  offspring  and  goes  away  in  the  sea  to  feed,  and  when  the  pup  is 
two  or  three  weeks  old  the  mother  often  stays  away  five  or  six  days  at 
a  time. 

William  C.  Bennett  (ihid.^  p.  356)  had  been  a  seal  hunter  all  his  life ; 
he  was  32  years  old  at  the  time  of  deposing.  He  had  hunted  the  seal 
with  spear  and  sometimes  with  a  shotgun.  Most  of  the  seals  taken  by 
him  were  cows.  He  thought  that  the  cows  slept  more  and  are  more 
easily  approached.  The  sex  of  the  seal  not  being  ascertainable  in  the 
water,  he  shot  everything  that  came  near  his  boat,  and  when  the  seal  is 
shot  dead  it  sinks  very  quick  and  is  hard  to  secure  under  those  conditions. 
He  also  agreed  with  the  other  witnesses  that  seals  were  decreasing  in 
number  very  fast,  and  he  attributed  this  to  the  indiscriminate  killing  in 
the  water. 

Joseph  Stanley-Brown,  a  geologist,  whose  testimony  on  other  points  has 
heretofore  been  given  attention,  says  : 

For  the  first  few  days,  and  possibly  for  a  week  or  even  ten  days,  the 
female  is  able  to  nourish  her  young  or  offspring,  but  she  is  soon  compelled 
to  seek  the  sea  for  food,  that  her  voracious  young  feeder  may  be  properly 
nourished,  and  this  seems  to  be  permitted  on  the  part  of  the  male  though 
under  protestation.  The  whole  physical  economy  of  the  seal  seems  to  be 
arranged  for  alternate  feasting  and  fasting,  and  it  is  probable  that  in  the 
early  days  of  its  life  the  young  seal  might  be  amply  nourished  by  such 
milk  as  the  mother  might  herself  afford  without  resorting  herself  to  the 
sea  for  food. 

John  C.  Cantwell  (ibid.^  p.  408),  second  lieutenant  in  the  United  States 
Revenue  Marine,  had  been  on  duty  in  Behring  Sea  during  the  years  1884, 
1885,  1886,  and  1891.  He  had  paid  particular  attention  to  the  seals,  and 
whenever  opportunity  offered  had  visited  the  rookeries  for  the  purpose  of 
photographing  and  sketching  the  animal,  etc.  He  had  boarded  a  large 
number  of  vessels  fitted  out  as  sealers  and  engaged  in  sealing,  and  had 
conversed  with  the  masters  and  crews  on  the  subject  of  pelagic  sealing. 
This  is  his  testimony  : 

From  information  gathered  from  these  and  other  sources,  and  by  com- 
parison of  testimony  given  by  the  seal  hunters,  would  say  that  at  least 
60  per  cent,  of  seals  killed  or  wounded  escape  and  are  never  recovered, 
and  that  75  per  cent,  of  seals  shot  in  the  North  Pacific  Ocean  are  females 
heavy  with  young,  and  that  80  per  cent,  of  seals  shot  in  Behring  Sea  from 
July  1  to  September  15  are  females,  most  of  which  have  given  birth  to 
their  young,  and  are  mostly  caught  while  feeding  at  various  distances  from 
land. 
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Capt.  Cai'fclicut  (ibid.,  p.  404),  a  master  mariner,  engaged  in  hunting 
the  fur-seals  for  10  years,  extending  from  1877  to  1887,  during  the  latter 
part  of  the  time  in  Bering  Sea,  speaks  on  his  personal  knowledge,  and 
makes  a  valuable  contribution  to  the  knowledge  which  we  have  upon 
the  subject.  One  of  the  reasons  which  he  assigns  for  the  great  slaughter 
of  female  seals  is  that  maturity  makes  them  tame  and  easily  approachable. 
He  says  : 

About  80  per  cent,  of  the  seals  I  caught  in  the  Behring  Sea  were 
mothers  in  milk,  and  were  feeding  around  the  fishing  banks  just  north 
of  the  Aleutian  Islands,  and  I  got  most  of  my  seals  from  50  to  250 
miles  from  the  seal  islands.  I  don't  think  I  ever  sealed  within  25  miles 
of  the  Pribilof  Islands.  They  are  very  tame  after  giving  birth  to 
their  young,  and  ai'e  easily  approached  by  the  hunters.  When  the 
females  leave  the  islands  to  feed,  they  go  very  fast  to  the  fishing 
banks,  and  after  they  get  their  food  they  will  go  asleep  on  the  waters. 
That  is  the  hunter's  great  chance.  I  think  we  secured  more  in  propor- 
tion to  the  number  killed  than  we  did  in  the  North  Pacific.  I  hunted 
with  shotgun  and  rifle,  but  mostly  with  shotgun.  Seals  were  not 
nearly  as  numerous  in  1887  as  they  were  in  1877,  a^nd  it  is  my  belief 
that  the  decrease  in  numbers  is  due  to  the  hunting  and  killing  of 
female  seals  in  the  water.  I  do  not  think  it  possible  for  seals  to  exist 
for  any  length  of  time  if  the  present  slaughter  continues.  The  killing  of 
the  female  means  death  to  her  born  or  unborn  pup,  and  it  is  not  reasonable 
to  expect  that  this  immense  drain  on  the  herds  can  be  continued  without 
a  very  rapid  decrease  in  their  numbers,  and  which  practically  means 
extermination  within  a  very  few  years. 

Christ  Clausen  {ibid.,  p.  319),  a  master  mariner,  was  engaged  in 
seal  hunting  as  mate  of  the  British  schooner  G.  H.  Tupper,  in  1889. 
He  resides  at  Victoria,  British  Columbia,  and  also  was  navigator  in 
the  British  schooner  Minnie.  His  testimony  is  worth  reproducing  some- 
what extensively.  Unless  willful  perjury  be  attributed  to  him,  his 
testimony,  based  on  actual  observation  and  experience  in  the  business  of 
slaughtering  seals,  should  be  accepted  as  conclusive  on  several  of  the  points 
under  consideration : 

The  Indian  hunters,  when  they  use  spears,  saved  nearly  every  one 
they  struck.  It  is  my  observation  and  experience  that  an  Indian,  or  a 
white  hunter,  unless  very  expert,  will  kill  and  destroy  many  times 
more  than  he  will  save  if  he  uses  firearms.  It  is  our  object  to  take 
them  when  asleep  on  the  water,  and  any  attempt  to  capture  a  breach- 
ing seal  generally  ends  in  failure.  The  seals  we  catch  along  the  coast 
are  nearly  all  pregnant  females.  It  is  seldom  we  capture  an  old  bull, 
and  what  males  we  get  are  usually  young  ones.  I  have  frequently 
seen  cow  seals  cut  open  and  the  unborn  pups  cut  out  of  them  and  they 
would  live  for  several  days.  This  is  a  frequent  occurrence.  It  is  my 
experience  that  fully  85  per  cent,  of  the  seals  I  took  in  Behring  Sea  were 
females   and   had   given   birth  to  their   pups   and  their  teats  would  be 
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full  of  milk.  I  have  cauglit  seals  of  this  kind  100  to  150  miles  from 
Pribilof  Islands.  It  is  my  opinion  that  spears  should  be  used  in  hunting 
seals,  and  if  they  are  to  be  kept  from  extermination  the  shotgun  should  be 
discarded. 

Peter  Collins,  also  engaged  in  sealing  as  a  sailor,  testified  as  to  the 
manner  of  shooting  the  seals  (^6^c?. ,  p.  413).  Eully  three-fourths  of  the 
seals  shot  in  the  North  Pacific,  he  says,  were  females  with  young.  He 
swears  that  he  has  seen  mothers  with  their  breasts  full  of  milk  killed  100 
miles  or  more  from  the  seal  islands.  He  knows  that  they  go  great  dis- 
tances for  food.  His  testimony  is  that  of  a  practical  man  who  evidently 
entertained  no  prejudice  on  the  subject  of  killing  the  mothers  with  breasts 
full  of  milk.  He  was  apprehensive,  however,  that  his  business  would  be 
destroyed.     He  says : 

There  were  not  nearly  as  many  seals  to  be  found  in  1889  as  there  were 
in  1888.  I  think  the  decrease  was  caused  by  the  great  destruction  of 
females  killed  in  the  sea  by  the  hnnters,  and  if  something  is  not  done  to 
protect  them  from  slaughter  in  the  North  Pacific  and  Behring  Sea,  they 
will  all  be  gone  in  a  few  years. 

Capt.  Coulson  (ihid.,  pp.  414-416),  of  the  United  States  Revenue  Marine, 
makes  a  very  interesting  deposition.  His  experience  was  practical  and 
extensive.     He  says  : 

In  company  with  Special  Agent  Murray,  Capt.  Hooper,  and  Engineer 
Brerton,  of  the  Corwin,  I  visited  the  reef  and  Gobatch  rookeries,  St. 
Paul  Island,  in  August,  1891,  and  saw  one  of  the  most  pitiable  sights 
that  I  have  ever  witnessed.  Thousands  of  dead  and  dying  pups  were 
scattered  over  the  rookeries,  while  the  shores  were  lined  with  emaciated, 
hungry  little  fellows,  with  their  eyes  turned  toward  the  sea,  uttering 
plaintive  cries  for  their  mothers,  which  were  destined  never  to  return. 
Numbers  of  them  were  opened,  their  stomachs  examined,  and  the  fact 
revealed  that  starvation  was  the  cause  of  death,  no  organic  disease  being 
apparent. 

The  great  number  of  seals  taken  by  hunters  in  1891  was  to  the  west- 
ward and  north-westward  of  St.  Paul  Island,  and  the  largest  number 
of  dead  found  that  year  in  rookeries  situated  on  the  west  side  of  the 
island.  This  fact  alone  goes  a  great  way,  in  my  opinion,  to  confirm  the 
theory  that  the  loss  of  the  mothers  was  the  cause  of  mortality  among  the 
young. 

After  the  mother  seals  have  given  birth  to  their  young  on  the  islands, 
they  go  to  the  water  to  feed  and  bathe,  and  I  have  observed  them,  not  only 
around  the  island,  but  from  80  to  100  miles  out  at  sea. 

In  different  years  the  feeding  grounds  or  the  location  where  the 
greater  number  of  seals  are  taken  by  poachers  seem  to  differ ;  in  other 
words,  the  seals  frequently  change  feeding  grounds.  For  instance,  in 
1887,  the  greatest  number  of  seals  were  taken  by  poachers  between 
Unamak,  Akatan  Passes  and  the  seal  islands,  and  to  the  south-west- 
ward of  St.  George  Island.  In  1889,  the  catching  was  largely  done  to 
the  southward  and  eastward,  in  many  cases  from  50  to  150  miles  dis- 
tant  from   the  seal  islands.      In  the  season  of   1890,   to  the  southward 
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and  westward,  also  to  norfcliwest  and  norfclieast  of  the  islands,  showing  that 
the  seals  have  been  scattered.  The  season  of  1891,  the  greatest  number 
were  taken  to  northward  and  westward  of  St.  Paul,  and  at  various  dis- 
tances from  25  to  150  miles  away. 

The  testimony  of  such  a  witness,  speaking  of  his  knowledge,  declaring 
upon  his  oath  that  he  had  seen  females  feeding  80  to  100  miles  from  the 
Pribilof  Islands,  ought  to  outweigh  the  negative  and  loose  statements  of 
any  conceivable  number  of  natives  or  other  informants  upon  whom  the 
British  Commissioners  have  relied. 

Charles  Challall  (ibid.,  p.  410),  a  sealer  who  had  been  sealing  up  the  coast 
and  in  Bering  Sea  three  seasons,  testified  as  follows : 

Most  of  the  seals  we  killed  up  the  coast  were  females  heavy  with  pup. 
I  think  nine  out  of  every  ten  were  females.  At  least  seven  out  of 
every  eight  seals  caught  in  the  Bering  Sea  were  mothers  in  milk. 
The  vessels  I  went  out  in  had  from  four  to  six  boats  each.  Each  boat  had 
three  men,  a  hunter  and  two  pullers.  The  average  hunter  would 
get  one  out  of  every  three  that  he  shot ;  a  poor  hunter  not  nearly  so 
many.  There  are  twenty-one  buckshots  to  a  shell.  I  think  a  great 
many  seals  are  wounded  by  hunters  that  are  not  taken,  The  guushot 
woands  more  seals  than  the  rifle.  1  think  the  aim  of  the  hunter  is  to 
kill  the  seal  rather  than  to  wound  it.  When  they  are  in  schools  sleeping 
we  get  a  good  many.  We  did  not  get  as  many  we  shot  at  in  the  Bering 
Sea  as  we  did  on  the  coast.  If  we  got  one  out  of  every  three  that 
we  wounded  in  the  Bering  Sea  we  were  doing  pretty  well.  1  do 
not  know  of  any  place  where  the  seals  haul  up  on  this  coast  except  on  the 
seal  islands. 

Mr.  W.  H.  Dall  (upon  whose  manuscript  note,  said  to  have  been  supplied 
to  Prof.  Allen,  the  British  Commissioners  rely  to  show  coition  in  the  water). 
He  testifies  to  having  seen  seals  in  the  water  of  Bering  Sea  100  miles  or 
more  from  the  Islands.  His  testimony,  too,  seems  conclusive,  if  he  is  a 
reliable  witness.     This  is  his  language  : 

The  Pribilof  Islands  are  the  chosen  home  of  the  fur-seal  (Gallorhinus 
ursinus).  Upon  these  islands  they  are  born  ;  there  they  first  learn  to 
swim,  and  more  than  half  their  life  is  spent  upon  them  and  in  the 
water  adjacent  thereto.  Here  they  give  birth  to  their  young,  breed,  nurse 
their  pups,  and  go  to  and  from  their  feeding  grounds,  lohich  may  be  viiles 
distant  from  the  islands.  I  have  seen  seals  in  the  ivaters  of  Bering  Sea 
distant  100  miles  or  more  from  the  islands  at  various  times  between  the 
1st  of  July  and  October.  These  seals  were  doubtless  in  search  of  food, 
which  consists,  according  to  my  observation,  of  fish,  squid,  crustaceans, 
and  even  mollusks.  Upon  the  approach  of  winter  the  seals  leave  their 
homes,  influenced  doubtless  by  the  severity  of  the  climate  and  decrease 
in  the  food  supply  (Appendix  to  Case  of  the  United  States,  Vol.  II, 
p.  23). 

James  Henry  Douglas  (ibid.,  p.  419),  was  by  occupation  a  master  and 
pilot  of  vessels,  and  had  had  long  experience  sailing  in  the  North  Pacific 
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and  Bering  Sea ;  bad  gone  to  the  seal  islands  in  the  latter  sea  over  twenty 
years  ago,  and  been  there  many  times  subsequently  while  in  the  employ  of 
the  Government.  He  testifies  that  his  observation  and  information  agreed 
with  that  of  many  other  witnesses.     He  says  : 

My  information  and  observation  is  that  a  very  large  proportion  of  those 
killed  along  the  coast  and  at  sea  from  Oregon  to  the  Aleutian  Islands  are 
female  seals  with  pups  ;  I  think  not  less  than  95  per  cent.  The  proportion 
of  female  seals  killed  in  the  Bering  Sea  is  equally  large,  but  the  destruction 
to  seal  life  is  much  greater  owing  to  the  fact  that  when  a  mother  seal  is 
killed  her  suckling  pup  left  at  the  rookery  also  perishes.  Impregnation 
having  also  taken  place  before  she  left  the  rookery  in  search  of  food,  the 
foetus  of  the  next  year's  birth  is  likewise  desiroyed.  I  also  found  that 
females  after  giving  hirtli  to  their  young  at  the  rookeries  seeh  the  codftnh  hanks 
at  various  points  at  a  distance  of  from  40  to  125  myites  from  the  islands  for  food  ^ 
and  are  frequently  absent  one  or  more  days  at  a  time,  when  they  return  to 
find  their  young. 

1  have  noticed  that  the  females  when  at  sea  are  less  wild  and  distrustful 
than  the  bachelor  seals,  and  dive  less  quickly  in  the  presence  of  the 
hunter.  After  feeding  plentifully  or  when  resting  after  heavy  weather 
they  appear  to  fall  asleep  upon  the  surface  of  the  water.  It  is  then  they 
become  an  easy  target  for  the  hunters. 

George  Dishow,  of  Victoria,  British  Columbia,  was  by  occupation  a  seal 
hunter  and  pursued  that  business  six  years  (ibid.,  p.  323). 

I  use  a  shotgun  exclusively  for  taking  seal.  Old  hunters  lose  hut  very  few 
seals,  hut  heginners  lose  a  great  many.  I  use  the  Parker  shotgun.  A  large 
'proportion  of  all  seals  taken  are  females  with  pup.  A  very  few  yearlings 
are  taken.  I  never  examined  them  as  to  sex.  But  very  few  old  bulls 
are  taken,  but  five  being  taken  out  of  a  total  of  900  seals  taken  by  my 
schooner.  Use  no  discrimination  in  killing  seal,  but  shoot  everything  that 
comes  near  the  boat  in  the  shape  of  a  seal.  Hunters  shoot  seal  in  the  most 
exposed  part  of  the  body.  Have  never  known  any  pups  to  be  born  in  the 
water,  nor  on  the  land  on  the  coast  of  Alaska  anywhere  outside  of  the 
Pribilof  Islands.  Have  never  known  fur-seal  to  haul  up  on  the  land 
anywhere  on  the  coast  except  on  the  Pribilof  Islands.  Most  of  the  seals 
taken  in  Bering  Sea  are  females.  Have  taken  them  70  miles  from  the  islands 
that  were  full  of  milk.  I  think  a  closed  season  should  be  established  for 
breeding  seal  from  January  1st  to  August  15th  in  the  North.  Pacific  Ocean 
and  Bering  Sea. 

George  Fairchild  {ibid.,  p.  423),  made  a  sealing  voyage  to  the  Korth 
Pacific  Sea  as  sailor  on  the  Sadie  Clyde,  sailing  from  Victoria  on  the  10th 
of  April,  1888.  They  went  north  to  the  Bering  Sea,  sealing  all  ihe  way  up, 
and  got  110  seals  before  entering  the  sea  : 

^^  Most  of  them,'^  he   says,  ^^  were  cows,  nearly  all  of  which  had  pups  in 

them.      We   took  some  of  the  pups  alive  out  of  the  bodies  of  the  females. 

We   entered   the  Bering    Sea   May  25,  and   we   got  704   seals  in  there,  the 

greater  quantity  of   ivhich   were  females  with  their  breasts  full  of  milk,    a 

fact  ivhich  I  know  by  reason  of  having  seen  the  milk  flow  on  the  deck  when 
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they  were  being  skinned.  We  had  5  boats  on  board,  each  boat  having  a 
hunter,  boat  puller  and  steerer.  We  used  shotguns  and  rifles.  We  got 
one  oat  of  every  5  or  6  that  we  killed  or  wounded.  We  wounded  a  great 
many  that  we  did  not  get.  We  caught  them  from  10  to  50  miles  off  the 
seal  islands." 

This  is  the  sportsmanlike  method  of  hunting  seals  of  which  the  British 
Commissioners  speak  in  terms  of  undisguised  admiration  ! 

Samuel  Falconer  (ibid.,  p.  165),  deputy  collector  of  customs  in  1868  and 
1869,  then  purser  on  board  the  steamer  Gonstantine,  was  also  in  charge  of 
St.  Paul  Island  several  years.  It  was  a  part  of  his  duty  to  make  a  very 
careful  and  full  study  of  seal  life.  It  was  his  opinion  that  if  a,  pup  lost  its 
mother  by  any  accident  it  would  certainly  die  by  starvation.  When  the  young 
seal  are  6  or  8  weeks  of  age  their  mothers  force  them  into  the  water  and 
teach  them  to  swim.  After  repeated  trials  the  pup  learns  to  swim,  and 
from  that  time  on  spends  a  great  deal  of  time  in  the  water,  but  still  the 
greater  portion  of  these  first  months  of  its  life  are  spent  on  land  sleeping 
and  nursing. 

The  cow,  after  bringing  forth  her  young,  remains  on  the  rookery  until 
again  fertilized  by  the*  bull,  which  is,  I  believe,  within  two  weeks.  After 
the  fertilization  she  is  allowed  to  go  to  and  from  the  water  at  will  in 
search  of  food,  which  she  must  obtain  so  she  can  nurse  her  pup.  She  goes 
on  these  feeding  excursions  sometimes,  I  believe,  40  or  more  miles  from  the 
island,  and  as  she  swims  with  great  rapidity.,  covers  the  distance  in  a  short 
time.  She  may  go  much  farther,  for  I  have  known  a  cow  to  be  absent  from 
her  pup  for  two  days,  leaving  it  without  nourishment  for  this  period. 
This  shows  how  tenacious  of  life  a  young  seal  is,  and  how  long  it  can  live 
without  sustenance  of  any  sort.  The  3-year-old  male  has  meanwhile 
landed  on  the  hauling  ground  and  is  now  the  most  available  age  to  kill  for 
his  pelt. 

John  Fratis  {ibid.,  p.  108)  was  of  opinion  that  the  cows  were  killed  by 
the  hunters  when  they  go  out  in  the  sea  to  feed,  and  the  pups  are  left  to 
die  and  do  die  on  the  islands.     He  says  : 

The  pups  are  born  soon  after  the  arrival  of  the  cows,  and  they  are 
helpless  and  can  not  swim,  and  they  would  drown  if  put  into  the  water. 
The  pups  heve  no  sustenance  except  what  the  cows  furnish,  and  no  cow 
suckles  any  pup  but  her  own.  The  pups  would  suck  any  cow  if  the  cow 
would  let  them. 

After  the  pup  is  a  few  days  old  the  cow  goes  into  the  sea  to  feed,  and  at  first 
she  will  only  stay  away  for  a  few  hours,  but  as  the  pup  grows  stronger 
she  will  stay  away  more  and  more  until  she  will  sometimes  he  away  for  a 
loeek. 

William  Frazer  gives  his  experience  as  a  sealer.  The  hunters  use  shot- 
guns, he  says  (ibid.,  p.  427),  and  got  about  one  out  of  every  six  they 
shot  at  or  killed,  and  sometimes  they  got  none.     The  great  majority  of 
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them  were  females.  Most  of  the  females  killed  have  unborn  paps  or  were 
cows  in  the  milk.  They  did  not  kill  any  on  the  Island  because  they  never 
went  in  close  enough.  He  testifies  positively  that  "  we,"  meaning  his 
companions  and  himself  on  the  Gharles  Wilson,  "  killed  females  giving 
milk  more  than  100  miles  from  the  seal  islands.  Most  of  the  seals 
sunk  or  dove  out  of  sight  when  killed  or  wounded,  and  a  great  many 
of  them  we  could  not  get."  On  one  occasion  he  got  600  seals.  He 
does  not  know  whellier  it  was  on  the  American  side  or  not.  They  were 
almost  all  females.  He  noticed  when  he  skinned  them  that  they  were 
females  in  milk,  as  the  milk  would  run  from  their  breasts  on  to  the  decks. 
He  concurs  with  the  other  witnesses  as  to  the  diminution  in  the  number  of 
seals. 

Norman  Hodgson  (ibid.,  p.  366)  observed  nursing  cows  from  60  to  80  miles 
from  the  Pribilof  Islands,  w^here  they  were  ranging  to  feed. 

I  do  not  think  it  possible  for  fur-seals  to  breed  or  copulate  in  water 
at  sea  and  never  saw  nor  heard  of  the  action  taking  place  on  a  patch 
of  floating  kelp.  I  have  never  seen  a  young  fur-seal  pup  of  the  same 
season's  birth  in  the  water  at  sea  nor  on  a  patch  of  floating  kelp  and'  in 
fact  never  knew  of  their  being  born  anywhere  save  on  a  rookery. 
I  have,  however,  cut  open  a  gravid  cow  and  taken  the  young  one  from  its 
mother  s  womb  alive  and  crying.  I  do  not  believe  it  possible  for  a  fur-seal 
to  be  successfully  raised  unless  born  and  nursed  on  a  rookery.  I  have 
seen  fur-seals  resting  on  patches  of  floating  kelp  at  sea,  but  do  not 
believe  they  ever  haul  up  for  breeding  purposes  anywhere  except  on 
rookeries. 

Chad  George  (ibid.,  p.  365)  27  years  old  and  a  seal  hunter  since  he  was 
a  mere  boy,  has  been  engaged  in  the  killing  of  seals  and  speared  everything 
that  came  near  his  boat,  regardless  of  sex.  He  had  hilled  seals  200  miles 
from  the  Pribilof  Islands  that  were  full  of  m^ilk. 

H.  A.  Gliddon  (ibid.,  p.  210),  stated  that  the  females  during  the  entire 
sealing  season  are  going  and  coming  to  and  from  the  water  for  the  purpose 
of  feeding,  and  in  his  opinion  while  the  females  are  thus  going  fco  and  from 
the  feeding  ground  and  through  the  Aleutian  passes  they  are  intercepted 
and  shot  by  open-sea  sealers. 

Capt.  E.  M.  Greenleaf,  a  resident  of  Victoria,  British  Columbia,  a  sea- 
faring man,  holding  a  commission  as  master  mariner,  captured  at  one 
time  sixty-three  seals,  all  of  which  were  females  and  all  were  jpregnant  (ibid., 
p.  324).  He  was  informed  by  conversation  with  Bering  Sea  seal  hunters 
that  they  killed  seal  cows  20  to  200  miles  from  the  breeding  grounds,  and 
that  these  cows  had  evidently  given  birth  at  a  recent  time  to  young. 
As  to  the  proportions  of  seals  fired  at  and  killed  or  wounded,  it  is  his 
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judgment  that,  taking  the  run  of  hunters,  good  and  bad,  the  best  get 
about  50  per  cent,  of  those  shot  at,  and  the  poorest  not  more  than  one  out 
of  fifteen. 

Cumulative  testimony  to  this  effect  might  be  cited  to  the  extent  of 
wearisome  repetition,  but  if  the  learned  Arbitrators  should  desire  to 
pursue  the  subject  as  far  as  the  evidence  will  permit,  we  give  below 
references  to  the  testimony  to  be  found  in  the  Appendix  and  not  specially 
quoted. 

We  submit  that  it  is  absolutely  conclusive  unless,  as  we  have  suggested 
befot/e,  for  some  unknown  reason  it  should  be  rejected  as  intentionally  and 
criminally  false. 

Arthur  Griffin  {ibid.,  p.  325)  captured  females  from  20  to  200  miles  from 
the  rookeries. 

James  Griffin  (ibid.,  p.  433)  killed  female  seals  full  of  milk  90  miles  from 
the  islands. 

Martin  HannoQ  (ibid.,  p.  445)  killed  them  full  of  milk  100  miles  from  the 
seal  islands. 

James  Harrison  (ibid.,  p.  326)  caught  200  seals  in  the  Behring  Sea  about 
the  ^st  of  June,  mostly  mothers. 

James  Hayward  (ibid.,  p.  327)  caught  them  150  miles  from  the  shore  and 
skinned  them  when  their  breasts  were  full  of  milk.  He  says  that  they  travel 
very  fast  and  go  a  long  way  to  feed. 

J.  Johnson  (ibid.,  p.  331)  killed  female  seals  full  of  milk  75  miles  from 
the  island  ;  used  a  shotgun  and  killed  everything. 

Loais  Kimmel  (ibid.,  p.  173)  had  observed  them  at  least  20  miles  from 
the  islands. 

Andrew  Laing  (ibid.,  p.  334)  had  caught  them  75  to  100  miles  from  the 
island,  and  in  skinning  them  the  milk  would  run  out  of  the  teats  of  the  females, 
they  having  given  birth  recently  to  young  on  the  islands. 

William  H.  Long  (ibid.,  p.  457)  killed  mothers  in  milk  all  the  luay  from.  10 
to  200  miles  off  shore. 

Thomas  Lowe  (ibid.,  p.  371)  in  1889  hunted  in  the  Bering  Sea,  from  80  to 
100  miles  off  the  Pribilof  Islands.    Two-thirds  of  his  catch  were  cows  in  milk. 

Thomas  Lyons  (ibid.,  p.  4G0)  about  the  26th  or  28th  of  June  went 
into  the  Bering  Sea  and  caught  389  seals,  nearly  all  of  which  were  mothers 
in  milk.  He  knows  it  as  he  saw  the  milk  flow  on  the  deck  while  skinning 
them. 

William  M.  McLaughlin  (ibid.,  p.  461)  killed  them  50  to  60  miles  off 
shore,  most  of  th  em  with  milk. 

[317]  T 
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Alexander  McLean  (thid.,  p.  436)  killed  them  as  far  oft'  as  150  viiles  of 
the  land.     They  were  mothers  with  young. 

Daniel  McLean  (ibid.,  p.  444)  killed  mothers  all  the  way  from  20  to  65 
miles  off  St.  George  and  St.  Paul. 

Robert  H.  McManus  (ibid.,  p.  335),  a  resident  of  Victoria  ;  by  profession 
a  newspaper  correspondent ;  went  for  his  health  on  a  sealing  expedition. 
His  deposition  is  exceptionally  minute  and  interesting.  The  men  on  his 
ship  (Schooner  Otto)  killed  them  at  a  distance  of  200  miles  from  the 
rookeries.  Over  three-fourths  of  his  catch  were  cows  in  milk.  Judged 
from  the  number  of  shots  fired  that  it  took  about  one  hundred  to  secure 
one  seal ;  one  day  there  was  a  total  catch  of  seventeen  seals  ;  great 
proportion  were  in  milk  ;  horrid  sight ;  could  not  stay  the  ordeal  out  till 
all  were  flayed. 

Thomas  Madden  (ibid.,  p.  463)  has  spent  or  had  been  going  to  the 
Bering  Sea  over  12  years,  which  he  entered  about  June.  Most  of  the  seals 
killed  were  cows,  and  he  saw  the  milk  run  out  of  their  breasts  on  the  deck 
as  they  were  being  skinned. 

G.  E.  Miner  (ibid.,  p.  466)  killed  seals  loith  milk  250  miles  from  the 
Pribilof  Islands. 

Thomas  F.  Morgan  (ibid.,  p.  60)  says  that  the  female  goes  40  miles  or 
even  farther  from  the  island. 

Niles  Nelson  (ibid.,  p.  469)  swears  that  he  has  Icilled  mothers  in  milk  100 
miles  or  more  from  the  island. 

Dr.  Noyes  (ibid.,  p.  82),  resident  physician  and  sometimes  schoolmaster 
on  the  islands,  says  that  the  female  mother  goes  a  distance  of  from  40  to 
200  miles  from  the  island  to  feed.  His  deposition  is  very  full  and  interest- 
ing. It  is  valuable  as  shedding  light  on  most,  if  not  all,  of  the  questions 
here  involved. 

John  Olsen  (ibid.,  p.  471)  swears  that  he  shot  twenty-eight  himself  from  50 
to  150  miles  off  the  seal  islands.     They  were  mothers  full  of  milk. 

Other  witnesses  estimate  the  distance  at  60  miles,  100  miles,  etc.  See 
T.  E.  Ryan  (ibid.,  p.  175),  C.  M.  ScammOn  (ibid.,  p.  473),  Adolphus  Sayres 
(ibid.,  p.  473),  L.  G.  Shepard  (ibid.,  p.  187),  William  H.  Smith  (ibid.,  p. 
478),  Z.  L.  Tanner  (ibid.,  p.  374). 

Capt.  Tanner,  lieutenant-commander  in  the  United  States  Navy,  makes 
a  deposition  which  is  entitled  to  particular  consideration.  The  following  is 
a  short  extract : 

Seals  killed  in  Bering  Sea  after  the  birth  of  pups  are  largely  mother 
seals,  and  the  farther  they  are  found  from  the  islands  the  greater  the  pev' 
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centage  will  he.  The  reason  for  this  seeming  paradox  is  very  simple.  The 
young  males,  having  no  family  responsibilities,  can  afford  to  hunt  nearer 
home,  where  food  can  be  found  if  sufBcient  time  is  devoted  to  the  search. 
The  mother  does  not  leave  her  young  except  when  necessity  compels 
her  to  seeks  food  for  its  sustenance.  She  cannot  aiford  to  waste  time  on 
feeding  grounds  already  occupied  by  younger  and  more  active  feeders ; 
hence  she  makes  the  best  of  her  way  to  richer  fields  farther  away,  gorges 
herself  with  food,  then  seeks  rest  and  a  quiet  nap  on  the  surface.  Under 
these  circumstance  she  sleeps  soundly,  and  becomes  an  easy  victim  to  the 
watchful  hunter. 

A  double  waste  occurs  when  the  mother  seal  is  killed,  as  the  pups  will 
surely  starve  to  death.  A  mother  seal  will  give  sustenance  to  no  pup  but 
her  own.  I  saw  sad  cTidences  of  this  waste  on  St.  Paul  last  season,  where 
large  numbers  of  pups  were  lying  about  the  rookeries,  where  they  had  died 
of  starvation. 

Adolph  W.  Thompson  (^6^cZ.,  p.  486)  killed  females  in  milk,  although  he 
never  ivent  nearer  to  the  island  than  25  or  30  miles, 

Michael  White  (ibid.,  p.  489)  killed  seals  in  milk  not  less  than  100  to 
200  miles  from  the  island. 

William  H.  Williams  (ibid.,  p.  93),  United  States  Treasury  agent  in 
charge  of  the  seal  islands  in  Bering  Sea,  states  that  it  is  a  well-known 
fact  substantiated  by  the  statements  of  reputable  persons  who  have  been 
on  sealing  vessels  and  seen  them  killed  200  miles  or  m,ore  from  the  islands, 
arid  who  say  that  they  have  seen  the  decks  of  the  vessels  slippery  of  milhfloiving 
from  the  carcasses  of  the  dead  females.  He  alludes  to  the  thousands  of  dead 
pups  left  on  the  rookeries  starved  to  death  by  the  destruction  of  their 
mothers  as  conclusive  evidence  of  the  destruction  and  havoc  Avrought  by 
the  pelagic  seal  hunters. 

If  this  cumulative  and  unimpeachable  evidence  does  not  establish  the 
fact  which  we  have  undertaken  to  prove,  Ave  must  despair  of  satisfying 
this  High  Tribunal  or  any  other  tribunal  of  the  correctness  of  our  state- 
ments. We  submit,  however,  that  it  is  more  than  made  out — that  it  must 
be  taken  as  a  fact  in  the  discussion  of  this  case — that  the  cows,  while 
suckling,  go  to  sea  for  food  ;  for  they  travel  long  distances,  sometimes  as 
great  as  200  miles ;  and  that  during  such  excursions  they  are  ruthlessly 
slaughtered  by  pelagic  sealers,  in  many  cases  without  profit,  as  they  sink 
and  are  irretrievably  lost.  The  sickening  details,  abundantly  furnished 
by  the  witnesses,  sufficiently  characterize  the  business,  and  justify  the 
harshest  expressions  of  condemnation.  The  slaughter  thus  described 
constitutes  a  crime,  for  it  violates  the  most  common  instincts  of  our 
nature  and  would  be  punished  by  the  laws  of  every  civilized  nation,  if 
jurisdiction  could  only  be  acquired  over  the   wrong  doers.     And  yet  the 

Commissioners  for  Great  Britain  undertake  to  justify  this  practice  for  its 
[317]  x  2 
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sportsmanlike  qualities,  and  to  eulogize  it  because  it  gives  the  seals  a  fair 
sporting  chance  for  their  life  (Sec.  625).     It  is  really,  they  say,  hunting 
as  distinguished  from  slaughter  (ibid.).     It  is  not  easy  to  discuss  these  pro- 
positions with  that  patient  and  respectful  consideration  which  is  due  to 
the  importance  of  the  questions  involved. 

VIII. — The   Fur- Seal  is  a  Polygamous   Animal,  and   the  Male   is  at 

LEAST  Four  Times  as  Large  as  the  Female.  As  a  Rule,  each 
Male  serves  about  Fifteen  or  Twenty  Females,  but  in  some 
Cases  as  Many  as  Fifty  or  More  (Case  of'  the  United  States, 
p.  327). 

A  great  diminution  in  the  number  of  females  making  up  a  harem  has 
been  noticeable  in  late  years.     Formerly  there  would  be  on  an  average 
30  cows  to  a  bull ;  now  they  will  not  average   15   (Case  of  the  United 
States,  p.  344).     The  British  Commissioners   are   in  substantial    accord 
with  the  statements  above  quoted  as  to  the  service  of  the  female  by  the 
male.     They  cite  from  Bryant  to  show  that  the  proportion  is  1  male  to 
9  to  12  females ;  from  Elliott,  that  the  mean  number  is  5  to  20,  and  from 
Mr.  Grebnitzky,  that  the  ratio  should  not  exceed  1  to  20  (Sec.  54).     This 
is  sufficient  for  our  present  purposes,  especially  as  they  add  that  it  is  no 
uncommon  event,  during  the  last  few  years,  to  find  a  single  male  seal  with  a 
harem  numbering  from  40  to   50,  and  even  as  many  as  60  to  80,  females 
(Sec.   55).     With   their  deductions  from  these   facts  we  are  not  at  this 
moment  concerned.     It  is  apparent,  on  the  face  of  the  report,  that  the 
Commissioners  had  a  theory  to  support  and  that  the  facts  were  read  by 
them  in  the  light  of  that  theory.     An  amusing  illustration,  among  many, 
is  found  in  the  statements  on  this  very  point.     Bearing  in  mind  the  severe 
criticism  of  earlier  sections  (54,  55,  and  56)  upon  the  system  of  sacrificing 
males  so  that  the  balls  are  forced  to  supply  the  necessities  of  40  to  60  and 
even  60  to  80  females,  read  section  483,  describing  the  condition  of  seal  life 
as  far  back  as  1842  : 

In  the  well-known  Penny  Cyclopedia,  published  so  lately  as  1842  [half  a 
century  ago],  the  seal  is  described  "as  follows  :  *  *  *  "When  these 
migratory  seals  appear  off  Kamtchatka  and  Kuriles  early  in  the  spring, 
they  are  in  high  condition  and  the  females  are  pregnant.  They  remain  on 
and  about  the  shore  for  two  months,  during  which  the  females  bring 
forth.  They  are  polygamous  and  live  in  families,  every  male  being  sur- 
rounded by  a  crowd  of  females  (from  50  to  80),  whom  he  guards  with  the 
greatest  jealousy."     (Sec.  483.) 

It  would  seem  from  this  extract  that  the  polygamous  practices  and 
habits  of  the  seal  have  not  changed  since  1842  and  that  the  service  by 
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one  male  of  a  large  number  of  females  is  not  new  and  is  not  the  result  of 
excessive  slaughter  on  the  land. 

We  are  not  left,  however,  to  the  statements,  inconsistencies,  and  cita- 
tions of  the  British  Commissioners'  report.  The  testimony  of  many 
witnesses  bears  out  the  propositions  stated  in  the  Case  of  the  United 
States  and  disposes  at  the  same  time  of  the  pretense  that  the  bulls 
are  now  compelled  to  perform  increased  and  exhaustive  duty  by  reason  of  a 
reduction  in  the  number  of  young  bulls. 

The  fact  seems  to  be  well  established  that  the  bull  is  possessed  of 
extraordinary  powers.  He  is  able  to  subsist  several  months  without 
tasting  food  and  to  fertilize  at  the  same  time  an  almost  indefinite  num- 
ber of  cows.  The  limitation  in  the  number  of  his  harem  depends  gen- 
erally upon  his  ability  to  secure  a  larger  or  smaller  proportion  of  females. 

He  gathers  about  him  as  many  cows  as  he  can.  Joseph  Stanley-Brown 
speaks  on  this  subject  from  actual  observation.  He  describes  the 
breeding  bull  as  possessing  "  a  vitality  unsurpassed  by  any  other  mem- 
ber of  the  animal  kingdom."  He  testifies  that  the  very  large  harems 
were  unfrequent  and  that  the  average  number  in  the  season  immedi- 
ately preceding  was  about  20  to  25.  (Appendix  to  Case  of  the  United 
States,  Vol.  II,  p.  18.)  Charles  Bryant  places  the  average  at  15  to  20 
cows  for  each  bull.  {Ibid.,  p.  6.)  Samuel  Falconer  testifies  to  having 
seen  20  cows  or  more  to  a  bull,  bat  of  course,  he  added,  the  exact  num- 
ber in  a  harem  is  a  matter  of  conjecture,  as  many  cows  are  absent  in  the 
water  after  the  season  has  fairly  commenced.  {Ibid.,  p.  166.)  T.  F. 
Morgan  testifies  that  the  bull  returns  to  the  island  about  the  1st  of  May 
and  hauls  up  to  the  breeding  rookeries,  provided  he  is  able  to  maintain 
himself  there,  which  takes  many  bloody  conflicts.  There  he  gathers  about 
him  as  many  females  as  he  is  able.  (Ibid.,  p.  3.)  Capt.  Olsen  is  quoted  by 
Theodore  T.  Williams  as  placing  the  number  of  females  served  by  one  bull 
at  20  or  25  (ibid.,^.  505). 

The  respective  weights  of  the  animals  is  placed  in  the  Case  of  the 
United  States  at  400  to  700  pounds ;  that  of  the  cows  at  100  (pp.  107, 
113). 

This  great  disparity  in  bulk  should  be  borne  in  mind  when  we  consider 
the  probability  of  pelagic  copulation. 

The  Encyclopedia  Britannica  states  the  weight  of  the  animals  sub- 
stantially as  it  is  stated  in  the  testimony  and  case.  The  male  seal  is  said 
to  weigh  500  to  700  pounds,  the  females  80  tp  100.     There  seems  to  be 
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no  dispute  as  to  these  estimates.  (The  Cyclopedia  also  states  that  soon 
after  the  landing  the  female  gives  birth  to  one  pup,  weighing  about 
6  pounds.) 

The  real  conflict  between  the  report  of  the  British  Commissioners  and 
the  Case  of  the  United  States  seems  to  be  as  to  the  number  of  cows  in  a 
harem.  The  British  Commissioners  assert  that  the  number  is  unduly 
large  of  cows  served  by  one  bull ;  the  United  States  produce  credible  and 
experienced  witnesses  to  show  that,  on  the  contrary,  the  number  of 
females  is  decreasing.  A  comparison  is  invited  between  the  two  state- 
ments and  the  quality  of  proof  adduced  in  favor  of  each.  It  is  plain  that 
the  British  Commissioners  could  not  admit  the  diminution  in  number  of 
female  seals  without  admitting  that  decrease  to  be  wholly  due  to  pe- 
lagic slaughter.  They  are  therefore  reduced  to  the  necessity  of  insist- 
ing that  there  is  a  redundancy  of  females  and  a  deficit  of  males  on  the 
Islands.  They  are  kind  enough  to  admit,  however,  that  "  the  sparing  of 
females,  in  a  degree,  prevented,  for  the  time  being,  the  actual  depletion 
of  seals  on  the  islands  *'  (Sec.  58).  It  is  not  probable  that  any  reasonable 
person  will  take  issue  with  them  on  that  point.  The  intelligence  and 
legislation  of  the  civilized  world,  not  to  speak  of  humanity  in  its  broad 
sense,  have  concurred  that  to  spare  the  female  was,  not  the  best,  but 
the  only  effective  method  of  preventing  depletion  and  eventual  exter- 
mination. 

Even  if  we  should  concede,  for  the  sake  of  the  argument  and  in  direct 
disregard  of  the  fact,  that  the  diminution  is  due  to  the  smaller  number 
of  males,  we  would  venture  to  remind  this  High  Tribunal,  if  such  a 
reminder  were  needed,  that  the  pirates  or  poachei*s  who  pursue  and 
slaughter  the  pregnant  and  nursing  females  are  killing*,  by  starvation 
in  the  one  case,  by  the  mother's  death  in  the  other,  a  large  number  of 
males.  Even,  according  to  their  own  showing,  the  British  Commissioners 
must  realize  that  pelagic  sealing  is  responsible,  to  some  extent  at  least, 
for  the  decrease  in  the  number  of  males,  as  luell  as  of  females.  They  may 
speak  of  this  "  industry,"  as  they  term  it,  and  glorify  it  as  requiring  all 
the  courage  and  skill  which  can  be  brought  to  bear  on  it  (whatever  that 
may  mean).  (Sec.  609.)  They  may  contrast  its  "  sportsmanlike  "  char- 
acter with  the  "  butchery  "  committed  on  the  islands  (Sec.  610)  ;  but  they 
cannot  fail  to  perceive  that  the  mode  of  destruction  which  principally 
deals  with  gravid  females,  necessarily  strikes  at  the  .very  foundation  of 
life  and  must  eventually  extinguish  the  race,  because,  as  they  mildly  state 
it,  it  is  unduly  destructive  (Sec.  633). 
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The  pelagic  sealer  not  only  kills  or  attempts  to  kill  the  males  that  he 
happens  to  meet,  but  prevents  the  birtli  of  males  to  take  their  place.  He 
often  kills  three  with,  one  discharge  of  liis  rifle,  viz. :  the  mother,  the 
unborn  young,  and  the  pup  at  home ;  but  he  does  it  in  a  "  sportsmanlike  " 
manner,  and  he  gives  the  sleeping  animal  a  "  fair  sporting  chance  for  its 
life."  (Sec.  610.)  In  many  cases  he  either  misses  his  object  or  wounds  it 
and  loses  it.  So  that  there  is  by  this  manly  process  an  utterly  useless 
waste  of  life,  in  many  cases  a  waste  more  or  less  appalling  as  the  "  sports- 
man "  is  more  or  less  skilful.  How  destructive  in  reality  this  process  is 
proven  to  be  may  be  seen  from  the  British  Commissioners'  report  under 
the  head  of  "  Proportion  of  Seals  Lost"  (p.  104,  Sec.  603).  It  must  be  a 
consolation  to  those  disposed  to  extol  this  kind  of  sport  that  while  nearly 
"  all  the  pelagic  sealers  concur  in  the  opinion  that  the  fur-seal  is  annually 
becoming  more  shy  and  wary  at  sea,"  it  is  certain  that  "  the  dexterity  of  the 
kunters  has  increased  pari  passu  ivith  the  vmriness  of  the  seals^  (British 
Commissioners'  Report,  Sec.  401.) 

That  the  number  of  the  seals  has  been  diminished  in  recent  years  and 
at  a  cumulative  rate,  and  that  such  diminution  is  the  consequence  of 
destruction  by  man,  is  certified  by  the  Joint  Report  of  all  the  Commis- 
sioners. That  this  hr.man  agency  is  pelagic  sealing  exclusively,  and  not 
the  mode,  manner,  or  extent  of  capture  upon  the  breeding  islands,  is 
abundantly  clear. 

This  follows  necessarily  fi^om  admitted  facts.  The  fur-seals  being 
polygamous,  and  each  male  sufficient  for  from  30  to  60  females,  and  being 
able  to  secure  to  himself  that  number,  it  follows  that  there  must  be  at  all 
times  a  larger  number  of  superfluous  males,  and  the  killing  of  these 
produces  no  permanent  diminution  of  the  number  of  the  herd.  On  the 
other  hand,  the  killing  of  a  single  breeding  female  necessarily  reduces  pro 
tanto  the  normal  numbers. 

An  excessive  killing  of  males  might  indeed  tend  toward  a  decrease  if 
carried  to  such  an  extent  as  not  to  leave  enough  for  the  purpose  of  effectual 
impregnation  of  all  the  breeding  females.  The  taking  from  these  herds  of 
100,000  males  would  not,  if  that  were  the  only  draft  allowed,  be  excessive. 
This  is  evident  from  many  considerations. 

(a)  Those  who,  like  the  British  Commissioners,  propose  to  allow  pelagic 
sealing  to  such  an  extent  as  would  involve  the  annual  slaughter  of  at  least 
50,000  females  in  addition  to  a  slaughter  of  50,000  young  m,ales  on  the 
breeding  islands,  can  not  certainly  with  the  least  consistency  assert  that 
the  capture  limited  to  100,000  males  would  be  excessive.     Nor  could  they 
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consistently  assert  this  even  though  the  pelagic  slaughter  should  be 
restricted  (by  some  means  v/hich  no  one  has  yet  suggested)  to  10,000 
females.  It  requires  no  argument  to  show  that  the  destruction  of  even 
that  number  would  be  rapidly  disastrous  to  the  herds. 

(h)  And  when  we  turn  to  the  proofs,  they  are  conclusive  that  prior 
to  the  practice  upon  any  considerable  scale  of  pelagic  sealing,  the 
annual  draft  of  100,000  young  males  did  not  tend  to  a  diminution  of 
numbers. 

(c)  Of  course  it  is  easily  possible  that  the  indiscriminate  slaughter 
effected  by  pelagic  sealing  may  soon  so  far  reduce  the  birth  rate  as  to 
make  it  difficult  to  obtain  the  annual  draft  of  100,000  young  males.  This 
draft,  under  such  circumstances,  would  not  necessarily  at  once  diminish 
the  birth  rate,  for,  the  number  of  females  being  less,  a  less  number  of 
males  would  be  required.  The  number  of  the  whole  herd  might  be  rapidly 
diminished  by  the  slaughter  of  females  and  the  consequent  diminution 
of  the  birth  rate,  and  still  100,000  males  continue  to  be  taken  for  a  time 
without  damage.  How  soon  a  point  would  be  reached  at  which  so  large  a 
draft  of  males  from  a  constantly  diminishing  number  of  births  would 
operate  to  produce  an  insufficiency  of  males,  is  a  problem  which  from  want 
of  precise  knowledge  of  the  relative  numbers  of  the  sexes,  it  would  be 
difficult  to  solve. 

The  British  Commissioners'  Report  upon  this  subject  is  as  follows : 

The  systematic  and  persistent  hunting  and  slaughter  of  the  fur-seal 
of  the  North  Pacific,  both  on  shore  and  at  sea,  has  naturally  and 
inevitably  given  rise  to  certain  clianges  in  the  habits  and  mode  of  life 
of  that  animal,  which  are  of  importance  not  only  in  themselves,  but  as 
indicating  the  effects  of  such  pursuit,  and  in  showing  in  what  particular 
this  is  injurious  to  seal  life  as  a  whole.  Such  changes  doubtless  began 
miDre  than  a  century  ago,  and  some  of  them  may  be  "traced  in  the  historical 
precis,  elsewhere  given  (Sec.  782  et  seq.).  It  is  unfortunately  true, 
however,  that  the  disturbance  to  the  normal  course  of  seal  life  has  become 
even  more  serious  in  recent  years,  and  that  there  is  therefore  no  lack 
of  material  from  which  to  study  its  character  and  effect  even  at  the 
present  time. 

In  the  zeal  of  their  advocacy  on  behalf  of  pelagic  sealing  and  their 
denunciation  of  the  methods  in  use  on  the  Islands,  the  Commissioners 
have  experienced  much  and  evident  difficulty  in  framing  their  theory. 
If  they  admitted,  in  unqualified  terms,  a  decrease  in  number,  the 
obvious  deduction  from  the  concession  would  be  that  the  unlimited 
slaughter  of  females  must  bear  the  blame  and  burden  of  such  a  result. 
To  that  extent  pelagic  sealing  must  be  condemned.  If,  on  the  other 
hand,    they    should    assert    that    the    number    actually    increased,    this 
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would  only  be  consistent  with    an    approval  of   the  methods   in  use    on 

the    land.       Between    this    Scylla   and   this    Charybdis    a    way  of   escape 

must  be  found  and  it  was  found.      The  ingenuity  here  displayed  deserves 

full  notice  and  acknowledgment.     The  Joint  Report  contains  this   state- 
ment : 

We  find  that  since  the  Alaska  purchase  a  marked  diminution  in  the 
number  of  seals  on  and  habitually  resorting  to  the  Pribilof  Islands  has 
taken  place,  that  it  has  been  cumulative  in  effect  and  that  it  is  the  result  of 
excessive  killing  by  man. 

Bearing  in  mind  that  the  fur-seals  forming  the  object  of  this  controversy 
have  no  other  home  or  land  than  the  Pribilof  Islands,  and  that  the  British 
Commissioners  themselves  concede  that  they,  for  the  most  part,  breed  on 
those  islands ;  bearing  in  mind,  too,  that  these  gentlemen  have  not  yet  dis- 
covered any  other  summer  habitat  for  the  seals,  it  would  seem  that  this 
declaration  is  equivalent,  in  its  fair  sense  and  meaning,  to  a  statement  that 
the  fur-seals  that  frequent  the  American  coast  and  the  Bering  Sea  have  suffered 
a  tnarhed  decrease. 

Perhaps  it  was  so  intended  by  the  British  as  it  was  by  the  United  States 
Commissioners ;  but  if  so,  the  former  gentlemen  have  lost  sight  of  their 
original  intention  and  have  been  led  to  nice  distinctions,  which  we  shall 
now  examine. 

That  the  seal,  although  "  essentially  pelagic  "  (Sec.  26),  has  not  yet 
learned  to  breed  at  sea  is  not  denied,  although  to  the  vision  of  the  Com- 
missioners the  prospect  of  such  a  transformation  or  evolution  is  evidently 
not  very  remote.  We  must,,  in  justice  to  them,  quote  one  single 
passage  which  admirably  illustrates  the  complacency  and  self-confidence 
with  which  they  wrest  to  their  own  purposes,  with  unhesitating  violence, 
the  laws  of  nature  and  the  mysteries  of  ulterior  evolution.  If  this 
quotation  does  not  give  a  just  idea  of  the  imaginative  powers  of  these 
oflBcials  nothing  but  a  perusal  of  the  whole  of  their  work  will  do  them 
justice  : 

The  changes  in  the  habits  and  mode  of  life  of  the  seals  naturally  divide 
themselves  into  two  classes,  which  may  be  considered  separately.  The 
first  and  most  direct  and  palpable  of  these  is  that  shown  in  the  increased 
shyness  and  wariness  of  the  animal,  which,  though  alioays  pelagic  in  its 
nature,  has  heen  forced  bij  circurastances  to  shun  the  land  more  tlian  before, 
so  that,  but  for  the  necessity  imposed  upon  it  of  seeking  the  shore  at  the 
season  of  birth  of  the  young,  it  ruight  probably  ere  this  have  become  entirely 
pelagic. 

An  animal  ''always  pelagic," /orcer?  by  circumstances  to  shun  the  land 
more    than    before,  and    which    would   become   entirely  pelagic  long   before 
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this  if  it  were  not  obliged  to  seek  the  shore  for  so  trifling  an  object  as 
giving  birth  to  its  young  certainly  deserves  to  be  classed  among  the 
curiosities  of  nature.  The  di:fference  between  animals  (now)  always  pelagic 
and  those  (in  the  future)  entirely  pelagic  may  not  readily  be  understood 
without  explanation  not  vouchsafed.  How  can  they  he  always  pelagic  if 
they  are  obliged  to  seek  the  land  or  perish  and  why  is  it  reason- 
able to  talk  of  the  probability  of  their  becoming  something  different 
from  what  they  are  when  that  conjecture  is  based  upon  nothing  but  reck- 
less and  grotesque  assumption  ?  Of  course  this  and  other  specimens  of 
affront  to  common  sense  are  merely  gratuitous  and  pointless  vagaries. 
But  the  thesis  must  be  sustained  viz  :  that  the  seals  are  not  even  amphi- 
bious animals ;  their  resort  to  land  is  a  merely  accidental  necessity,  and 
therefore  the  United  States  can  no  more  claim  a  right  to  or  possession  in 
them  than  in  other  "  essentially  pelagic  animals,"  such  as  the  whale,  the 
codfish,  or  the  turbot. 

If  anything  more  were  needed  to  emphasize  the  absurdity  of  this  defiance 
of  well-known  facts  and  settled  distinctions  in  the  animal  world  we  might 
still  further  cite  the  British  Commissioners  on  the  subject  of  the  seal 
pelage  or  shedding  of  hair.  It  seems  that  these  pelagic  animals  were  not 
endowed  by  nature  with  the  proper  skin  to  perform  this  function  in  their 
native  element.  Unless  they  can  find  a  suitable  place  out  of  luater  they 
retain  the  old  hair  and  disregard  the  laws  which  would  compel  an  annual 
shedding.  Lest  this  seem  an  exaggeration,  read  their  Report  citing 
Mr.  Grebnitsky  :  "  During  the  '  stagey '  or  shedding  season  their  pelage 
becomes  too  thin  to  aford  a  suitable  protection  from  the  water.  (See  section  202, 
also  281,  631,  632.) 

It  is  hardly  necessary  to  say  that  this  theory,  so  gravely  and  seri- 
ously advanced,  that  the  seal  is  naturally  and  essentially  a  pelagic 
animal,  is  utterly  unsustained  by  evidence,  is  refuted  by  the  language 
of  the  Commissioners  themselves  and  disputed  by  elementary  writers. 
It  is  only  necessary  to  ascertain  how  naturalists  define  pelagic  animals 
and  then  compare  such  definition  with  the  known  characteristics  and 
rudimentary  elements  of  seal  life  (see  especially  for  this  tne  books  of 
Johns  Hopkins  University).  Besides,  the  unanimous  and  unquestioned 
testimony  of  the  agents  for  the  Government  and  the  company  shows  that 
the  fur-seals  spend  at  least  four  months  of  the  year  on  the  Pribilof  Islands. 
'  Having  found,  with  the  American  Commissioners,  a  marked  diminu- 
tion in  the  number  of  seals  on  and  habitually  resorting  to  the  Pribilof 
Islands,    the   British  Commissioners  proceed  to   show   that  the  seals  are 


SUMMARY   OF    THE    EVIDENCE.  29 


more  numerous  than  ever.  They  bave,  no  doubt,  demonstrated  this  to 
their  entire  satisfaction  on  pages  72  and  73  of  their  Report.  Capt. 
Warren  they  quote  as  saying  that  he  noticed  no  diminution  in  the 
number  of  seals  during  the  twenty  years  that  he  had  been  in  the 
business,  and,  if  any  change  at  all,  an  increase.  (Sec.  40.3.)  To  the 
same  effect,  Capt.  Leary,  who  says  that  in  the  Bering  Sea  they  were 
more  numerous  than  he  had  ever  seen  them  (Sec.  403)  ;  while  Mr.  Milne, 
collector  of  customs  at  Victoria,  reports,  what  others  have  said  to  him, 
that  owners  and  masters  do  not  entertain  the  slightest  idea  that  the 
seals  are  scarce.  (Sec.  40.3.)  What  a  tribute  this  must  be  to  the  manage- 
ment of  the  Pribilof  Islands  if,  notwithstanding  the  conceded  destruc- 
tion of  gravid  and  nursing  females,  these  statements  should  be  true. 
Capt.  W.  Cox  took  1,000  seals  in  four  days,  100  miles  to  the  westivard 
of  the  Pribilof  Islands.  (Sec.  405.)  He  found  the  seals  much  more 
plentifal  in  Bering  Sea  than  he  had  ever  seen  them  before.  It  would 
have  added  much  to  the  interest  of  Capt.  Cox's  statement  if  he  had  told 
us  how  many  of  these  seals  gave  evidence  of  having  left  their  pups  at 
home. 

The  British  Commissioners  multiply  the  evidence  to  show  that  the 
general  experience  as  stated  to  them  has  been  that  seals  were  equally  or 
more  abundant  at  sea  at  the  time  of  their  examination  than  they  had 
been  in  former  years.  It  is  difficult  to  treat  this  with  the  respect  that  a 
report  emanating  from  gentlemen  of  character  and  high  official  position 
should  meet.  Either  the  statement  in  the  Joint  Report  is  true  and  the 
assumption  of  an  increase  is  untrue,  or  vice  versa.  In  view  of  the  evidence 
that  these  seals  have  no  other  home  than  the  Pribilof  Islands,  it  is  plain, 
beyond  the  necessity  of  demonstration,  that  all  the  seals  hilled  by  Capt.  Cox 
and  others  in  the  Bering  Sea  tvere  inhabitants  of  those  islands,  and  the 
testimony  only  goes  to  show  that  the  mothers  do  go  out  to  sea  100  miles 
or  more,  as  is  sworn  to  by  the  witnesses  for  the  United  States,  and 
that  it  is  while  they  are'  on  the  feeding  grounds,  or  searching  abroad 
for  food,  that  they  are  captured  by  the  Canadian  poachers.  If  this  is  not 
so,  then  let  the  Commissioners  or  those  advocating  their  views  tell  us 
where  these  seals  slaughtered  by  Capt.  Cox  and  others  found  their 
"  summer  habitat." 

Any  pretense  that  the  seals  are  decreasing  at  home — i.e.,  where  they  live 
through  the  summer,  and  breed,  and  nurse,  and  shed  their  hair — and  at 
the  same  time  are  increasing  in  the  sea  is  simply  an  absurdity.  It  would 
have  added  much  to  the  value  of  the  testimony  of  all  these  masters  if 


294  ARGUMENT    OF    THE    UNITED    STATES. 

they  had  not  sedulously  avoided  stating  the  sex  of  the  animals  that  they 
killed. 

There  is  one,  and  one  explanation  only,  of  this,  and  that  explanation 
makes  the  stories  above  quoted  plausible.  The  pelagic  sealers  were 
engaged  in  hunting  nursing  mothers  on  the  feeding  grounds,  where 
those  animals  are  found  in  large  numbers.  The  decrease  proved,  and, 
•indeed,  admitted  to  exist  (see  Joint  Report),  had  not  yet  been  so  great 
as  to  be  manifest  to  those  sealers  who  were  so  fortunate  as  to  fall  in 
with  a  number  of  females  either  intent  upon  finding  the  food  necessary 
to  produce  a  flow  of  milk  or  sleeping  on  the  surface  of  the  water  after 
feeding. 

And  here  we  may  note  another  illustration  of  the  thesis  and  its  advocacy. 
Having  satisfied  themselves  that  pelagic  sealing  rather  operated  to  in- 
crea,se  the  supply  of  seals,  they  remembered  that  the  killing  of  young 
males  was  objectionable  and  likely  to  result  in  extermination,  and  there- 
upon discovered  the  fact  that  "  a  meeting  of  natives  was  held  "  at  which 
the  aborigines  unanimously  expressed  the  opinion  that  the  seals  had 
diminished  and  would  continue  to  diminish  from  year  to  year  (an  opinion, 
too  plain,  we  think,  for  argument),  but  they  at  once  assign  the  reason, 
which  is  not  the  killing  of  many  females,  but  the  extraordinary  fact  that 
"  all  the  male  seals  had  been  slaughtered  without  allowing  any  to  come  to 
maturity  upon  the  breeding  grounds"  (Sec.  438). 

Having  thus  proved  that  the  seals  were  in  a  flourishing  condition  of 
increase,  and  that  they  were  decreasing  in  an  alarming  degree,  the  con- 
clusion is  reached  that  the  decrease  is  on  the  land  and  the  increase  in  the 
water  : 

The  general  effect  of  these  changes  in  the  habits  of  the  seals  is  to  mini- 
mize the  number  to  be  seen  at  any  one  time  on  the  breeding  islands,  Avhile 
the  average  number  to  be  found  at  sea  is,  at  least  proportionately,  though 
perhaps  in  face  of  a  general  decrease  in  the  number  of  seals,  not  absolutely 
increased  (Sec.  445  of  British  Commissioners'  Report). 

Would  it  be  irrelevant  to  inquire  what  was  the  "  summer  habitat"  of  the 
numerous  seals  slaughtered  by  Capt.  Warren,  Capt.  Leary,  and  Capt.  Cox  ? 
Were  they  not  alloi  the  Pribilof  family  ?  Did  not  the  Commissioners  who 
quoted  Capt.  Cox  to  the  effect  that  he  had,  no  doubt  in  true  sportsmanlike 
fashion,  with  a  shotgun,  killed  250  seals  a  day  for  four  days,  know  that  the 
enormous  majority  of  these  were  nursing  mothers,  whose  pztpjs  were  starving 
at  home  ? 
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IX. — DESTRUcnoN  BY  Pelagic  Sealing  and  its  Extent — The  Remedy 
Proposed  by  the  British  Commissioners — The  True  and  only  Remedy 
Consists  in  Absolute  Prohibition  op  Pelagic  Sealing. 

It  has  been  heretofore  sought  to  show  that  the  Commissioners  for 
Great  Britain  in  drawing  up  the  report  had  endeavoured  to  reach  a 
conclusion  favourable  to  the  slaughter  of  seals  at  sea,  an  "  industry,"  as 
they  call  it,  in  which  they  apparently  saw  little  that  was  objectionable 
and  which  they  believed  it  to  be  the  interest  and  policy  of  their  country  to 
protect.  In  the  course  of  their  examination,  however,  they  have  neces- 
sarily been  furnished  with  facts  palpably  inconsistent  with  their  theory 
and  have  been  reluctantly  compelled  to  produce  proofs  of  the  barbarous, 
savage,  and  destractive  processes  by  which  the  Canadian  poachers  secured 
their  prey. 

(a)  The  Commissioners  allude  in  sarcastic  vein  to  the  fact  that  "  there 
is  a  '  remarkable  agreement '  found  among  those  interested  in  decrying 
pelagic  sealing,  to  the  effect  that  the  pelagic  sealers  do  and  must  kill  a 
large  number  of  female  breeding  seals."  Why  this  "  agreement,"  which 
undoubtedly  exists,  should  be  mentioned  as  "  remarkable,"  we  fail  to 
perceive,  the  evidence  produced  by  the  Commissioners  themselves  plainly 
showing  that  no  discrimination  is  or  can  be  made  by  the  pelagic  hunters 
and  that  they  slaughter  indiscriminately  all  the  animals  that  appear  within 
reach  of  their  shotguns.  They  themselves  admit  that  "  a  considerable 
proportion  of  gravid  females  "  are  slain  (Sec.  648),  and  their  own  witnesses 
describe  the  process  of  skinning  them  on  deck,  in  the  course  of  which 
milk  and  blood  flow  freely  together,  while  in  some  cases  fully  formed  young 
are  taken  from  the  slaughtered  mothers.  Under  such  circumstances  there 
is  no  ground  for  any  criticism  nor  any  reason  shown  why  general  acqui- 
escence in  such  a  proposition  should  be  treated  with  a  sneer  upon  the 
truth  of  the  statement. 

(6)  It  is  certain,  they  say,  that  females  loith  milk  are  occasionally  killed 
at  sea  by  the  pelagic  sealers  (Sec.  314).  That  they  should  not  be  able  to 
give  the  exact  proportion  of  the  pregnant  and  nursing  females  to  the  rest 
may  be  due  to  the  fact  that  their  informants,  while  exulting  over  the  large 
slaughter  that  they  succeeded  in  accomplishing  in  Bering  Sea,  do  not 
appear  to  have  stated  how  many  of  such  breeding  females  they  had  suc- 
ceeded in  capturing  (page  73). 


296  AKe^TTMENT    OF    ^J'HE    ITNlTEl)    STATES. 

(c)  It  is  claimed,  however,  that  pelagic  seal-fishing  is  not  the  only 
cause  for  the  decrease  of  the  seals  on  the  Prilibof  Islands,  and  this  is 
supported  by  a  quotation  to  be  found  at  page  187  of  their  Report,  as 
to  the  probable  fate  of  the  fur-seal  in  America.  The  paragraphs  relating 
to  the  objectionable  features  of  pelagic  seal-fishing  seem  to  be  omitted 
and  indicated  by  asterisks,  but  the  paper  is  quoted  to  show  that  driving 
of  the  seals  on  the  island  is  one  of  the  evils  which  ma,y  be  remedied.  The 
conclusion  of  Mr.  Palmer,  the  authority  thus  cited,  is  (1)  that  no  seals 
should  he  hilled  by  any  one  at  any  time  in  the  ivaters  of  Bering  Sea;  (2)  that 
all  seals  driven  on  the  islands  should  be  killed  ;  none,  he  says,  should  be 
driven  and  again  allowed  to  enter  the  sea  (p.  189).  Certainly  Mr.  Palmer's 
paper  is  very  interesting  and  if  his  facts  and  conclusions  are  adopted 
pelagic  "  seal-fishing "  must  be  prohibited.  "  The  killing  of  seals  as 
conducted  on  the  islands,"  he  says,  "is  as  near  theoretical  perfection  as 
it  is  possible  to  get  it.  They  are  quickly  dispatched  and  without  pain. 
One  soon  recognizes,  as  in  tlie  killing  of  sheep,  that  in  the  quickness 
and  neatness  of  the  method  lies  its  success,  all  things  considered " 
(p.  187).  This  certainly  does  not  agree  with  the  "  sportsmanlike  "  view 
of  the  British  Commissioners,  but  embodies  what  we  might  call  the 
humane  and  common-sense  aspect  of  the  subject  by  showing  that,  so  far 
from  the  desirability  of  giving  the  seal  "  a  chance  for  its  life,"  there 
should  be  a  selection  made  in  each  case  and  the  animal  should  be  pain- 
lessly and  immediately  slaughtered.  The  object  should  be,  not  to  provide 
sport  to  adventurous  men  and  keen  hunters,  but  to  secure  as  many 
animals  as  possible  with  humanity  and  a  due  regard  to  the  preservation  of 
the  race. 

(cZ)  It  is  respectfully  submitted  that  as  between  the  tAvo  systems, 
one  of  which  is  "  theoretically  perfect "  and  in  the  course  of  which 
the  animals  are  selected  and  "  promptly  and  neatly  killed,"  on  the 
one  hand,  and  indiscriminate  sealing  at  sea  on  the  other,  there  can 
be  no  room  for  hesitation.  But  the  evident  and  unquestionable  supe- 
riority of  the  methods  adopted  on  the  islands  consists,  also,  in  the 
fact  that  it  is  by  its  nature  susceptible  of  indefinite  improvement.  No 
argument  is  needed  to  show  that  the  "theoretical"  perfection  may 
with  care  become  "  practical  "  perfection,  and  that,  if  driving  be  really 
open  to  the  objections  made  by  Mr.  Palmer  it  is  not  impossible — 
indeed  it  must  be  comparatively  easy — to  remedy  them  in  the  manner 
suggested  by  himself  or  otherwise.  In  the  preservation  of  pelagic 
sealing  all    concur  that  it   is    impossible    to    select  the   seals  which  it  is 
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desirable  to  kill  and  tliat  the  circumstances  and  nature  of  the  animal 
are  such  that  in  most  cases  the  female  pregnant  or  giving  suck  must  fall 
a  victim  to  the  weapons  of  the  poacher.  Indeed  the  British  Commissioners 
themselves  state  (Sec.  648)  that  it  is  generally  admitted  that  a  considerable 
portion  of  gravid  females  are  found  among  the  seals  taken  in  the  early 
part  of  each  sealing  season.  Between  two  such  systems,  we  repeat,  there 
can  be  no  hesitancy  as  to  which  should  be  preferred,  the  one  based  on 
humane  and  intelligent  principles,  and  which  the  interest  of  the  parties 
concerned  would  naturally  make  as  perfect  as  possible,  the  other,  which 
by  its  very  nature  leads  to  brutality  and  undue  destruction,  and  which  is 
profitable  only  when  it  is  cruel  and  indiscriminate.  These  considerations 
are  reenforced  by  the  very  significant  fact  that  the  breeding  females  lolien 
found  at  sea  are  alivays  pregnant  or  nursing,  and  frequently  both.  This 
follows  from  the  undisputed  facts  (1)  that  the  period  of  gestation  is 
over  eleven  months ;  (2)  that  they  reach  the  islands  when  on  the  point 
of  delivery;  (3)  that  they  remain  there  until  fertilized,  and  (4)  that 
during  the  period  of  their  stay  they  nurse  the  young,  which  depend 
wholly  upon  their  milk  for  sustenance. 

(e)  The  British  Commissioners'  suggestion  as  a  remedy  for  the  slaughter 
of  the  mothers  and  nurses,  contained  in  section  155,  subdivision  c,  does 
not  seem  to  be  one  which  can  have  been  very  seriously  entertained  by 
themselves.  They  suggest  a  provision  that  a  close  season  be  provided 
extending  from  the  l^th  of  September  to  the  1st  of  May  in  each  year,  during 
which  all  killing  of  seals  shall  be  prohibited,  with  the  additional  provision 
that  no  sealing  vessels  shall  enter  Bering  Sea  before  the  1st  of  July  in 
each  year.  They  state  as  a  fact  in  section  649  that  "  Bering  Sea  is  now 
usually  entered  by  the  pelagic  sealers  between  the  20th  of  June  and  the 
1st  of  July  and  in  Bering  Sea  the  same  conditions  hold'^  that  are  described 
in  section  648,  namely,  that  a  considerable  portion  of  gravid  females  are 
found  among  the  seals  taken  in  the  early  part  of  each  sealing  season.  They 
also  say  that  the  pregnant  females  begin  to  "  bunch  up "  and  to  travel 
fast  toward  Bering  Sea,  at  the  latest,  the  1st  of  June.  In  other  words, 
the  best  season  for  hilling  nursing  and  pregnant  females  in  the  Bering  Sea, 
is  precisely  the  season  recommended  by  the  commissioners  as  the  proper  one 
for  alloiving  the  slaughter.  Surely  the  pelagic  sealers  could  ask  no 
better  protection  for  their  "industry"  in  Bering  Sea  than  this,  nor 
could  any  better  method  of  continuing  the  abuse  and  hastening  the 
destruction  be  devised  than  opening  the  catch  to  the  pelagic  sealers  at 
their  favorite  season. 
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To  understand  this  extraordinary  recommendation  fully,  sections  648 
and  649  of  the  British  Commissioners'  Report  should  be  read  together. 
It  may  be  taken  for  granted  that  the  pelagic  sealers  need  not  be  told 
when  the  hunting  season  in  Bering  Sea  is  at  its  best.  Experience  has 
taught  them,  and  they  have  profited  by  the  instruction,  that  their 
operations  in  Bering  Sea  could  be  most  profitably  conducted  during  the 
tnonths  of  July  and  A  ugust.  Hence  it  has  been  their  usage  to  enter  Bering 
Sea  hettveen  June  2)  and  July  1  (Sec.  649).  They  would  probably  not 
rebel  against  a  possible  and  occasional  delay  in  opening  the  season,  by  ten 
days.  The  nursing  mothers  would  be  still  especially  open  to  capture, 
and  would  still  constitute  the  staple  article  of  their  'industry."  In 
their  search  for  food  and  in  the  instinctive  confidence  which  the  mothers 
of  dependent  offspring  almost  universally  exhibit  the  seals  would  be  less 
"wary"  than  at  other  seasons,  and  good  shots  might  still  carry  on  their 
mission  of  destruction  with  the  superadded  comfort  that  their  business 
was  made  reputable  by  law.  As  if  to  make  even  this  small  restriction 
upon  the  liberty  of  the  pelagic  sealer  less  objectionable,  he  is  reminded 
that  "  after  about  the  20th  of  May  or  at  the  latest  the  1st  of  June,  very 
few  females  with  young  are  taken."  (Sec.  648.)  His  loss  would  thus  be 
trifling  so  far  as  Bering  Sea  as  a  field  of  profitable  operation  is  con- 
cerned. It  seems  that  in  fine  sealing  weather  the  schooners  can  not 
keep  up  with  the  females.  Hence  they  are  not  all  slaughtered.  At  this 
time,  after  May  20,  or  June  1,  the  pregnant  females  begin  to  "bunch 
up  "  and  the  catch  consists  chiefly  of  young  males  and  barren  females 
(Sec.  648).  Why,  then,  even  this  restriction  ?  When  are  the  breeding 
females  captured  ?  Is  it  really  intended  to  assert  that  the  only  injury 
done  is  that  "  at  a  later  date  in  the  summer  a  few  females  in  milk,  and 
therefore  presumably  from  the  breeding  places  on  the  islands,  are  occasion- 
ally killed,  but  no  large  numbers  "  ?  So  extraordinary  a  statement  made 
in  the  face  of  overwhelming  proofs  requires  no  discussion.  The  British 
Commissioners  should  have  vouchsafed  information  as  to  the  thousands  of 
nursing  mothers  killed  during  the  season  from  July  to  September  and 
should  have  told  us  whence  they  came  and  where  was  their  "  summer 
habitat."  It  is  very  likely,  as  they  assert,  that  very  few  females  with 
•young  are  taken  after  June  1.  The  obvious  reason  is  that  they  have 
become  nursing  mothers  by  the  1st  of  July,  those  that  escaped  the  shot- 
gun, the  rifle,  the  spear,  and  the  gaff  having  found  temporary  shelter  and 
protection  on  the  islands. 

(f)  Although   we   have    laid   much    stress  upon  this  in  other  parts  of 
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this  argument,  the  subject  is  so  important  that  we  again  recur  to  it  and 
call  attention  once  more   to   the  admissions    and  inconsistencies    in   the 
British  Commissioners'  Report.     The  Commissioners  in  section  612  exhibit 
much  indignation  at  the  free  use  that  has  been  made  of  the  appellation 
"poachers"   as  applied  to  the  pelagic  sealers  in  general  and  to  Canadian 
sealers  in  particular.      This,  they  say,  has  been  done  with  the  obvious 
purpose  of  prejudicing  public  opinion.     They  then  proceed  to  claim  that 
"  adventurers "  from   the    United  States  are  mainly  responsible   for   the 
reduction  of  seals  brought  about  in  the  southern   seas.       The  killing  of 
seals,  tbey  say,  has  always  and  everywhere  been  carried  out  in  the  indis- 
criminate, ruthless,  and  wasteful  manner  described  in  detail  in  several  of 
the  works  cited  in  their  Report,  and  in  most  cases  a  greater  part  of  the 
catch  has  consisted  of  females.     (Sec.  612.)     It   is  certainly  no  part  of 
the  purpose   of  counsel  for  the  United  States  to   defend  "  adventurers  " 
guilty  of  these  barbarous  practices,   whatever  the  nation  to  which   they 
belong.     It  is  rather  a  question  of  humanity  than  of  nationality,  and  the 
United  States  would  not  hesitate   to  undertake  and  to  assure  the  repres- 
sion of  practices  which  cannot  be   described  in  overharsh  terms  if  their 
own  citizens  alone  were  engaged  in  the  business.     It  is  only  to  prevent 
"  the  indiscriminate,  ruthless,  and   wasteful  slaughter  "  by  persons   who 
claim  the  protection  of  a  foreign  flag  that   these  methods  of  arbitration 
are  resorted  to.  • 

But  the  waste  of  the  seals  lost,  in  addition  to  the  destruction  of  the  fetus 
or  of  the  pup,  as  the  case  may  be,  is  shown  to  some  extent  by  the  Report 
of  the  Commissioners  for  Great  Britain.  We  refer  especially  to  sections 
613,  6U,  615,  617,  618,  619,  620,  621. 

The  discrepancy  between  the  two  classes  of  statements  given  by  them- 
selves is  very  marked.  The  agents  of  the  United  States,  captains  in 
the  United  States  Navy,  the  superintendents,  and  others  testify  that  40 
to  60  per  cent,  of  the  seals  are  lost.  It  would  seem,  however,  from  the 
testimony  in  defence  of  pelagic  slaughter  that  old  hunters  are  much 
more  successful  than  the  young  ones.  Grreen  hands,  says  the  captain 
of  the  Eliza  Edwards,  might  lose  as  much  as  25  per  cent,  of  the  seals 
shot,  but  experienced  hunters  would  bag  their  game  to  the  extent  of 
95  per  cent. ;  that  is  to  say,  they  would  lose  but  5  per  cent.  oE  the 
females  shot.  (Section  625.)  The  number  of  green  hands  on  board  the 
schooner  Otto,  on  which  Robert  H.  McManus,  a  journalist,  was  a  pas- 
senger, sailing  for  his  health,  must  have  been  very  great  in  proportion 
to  the  whole  crew.  It  seemed  to  him  that  they  did  not  get  over  one 
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seal  to  every  hundred  shot  at.     (Vol.  II,  p.  335,  of  the  Appendix  to  the 
Case  of  the  United  States.) 

We  shall  now  lay  before  this  High  Tribunal  additional  testimony  as 
to  the  nature  and  extent  and  effect  of  pelagic  sealing.  The  extracts 
and  references  about  to  be  given  may  seem  monotonously  cumulative, 
but  it  is  important  to  show,  otherwise  than  by  mere  affirmation,  how 
far  the  existence  of  the  herd  is  menaced  and  how  soon  extermination 
may  be  expected  unless  prompt  and  efficient  measures  of  redress  be 
adopted. 

The  evidence  of  credible  witnesses,  dealing  neither  in  generalities  nor 
in  speculation,  leaves  no  doubt  as  to  the  appalhng  extent  of  the  massacre. 
It  is  impossible  to  assume  that  the  wituesses  produced  for  the  United 
States  deliberately  perjured  themselves  as  to  numbers,  dates,  and  distances. 
Even  if  any  reason  were  given  for  throwing  a  suspicion  upon  their 
character,  the  reticence  of  many  of  the  witnesses  examined  by  the  British 
Commissioners  as  to  the  sex  of  the  animals  killed  is  significant.  It  is 
to  the  credit  of  these  persons  that  while  they  did  not  hesitate  to  state 
that  they  had  slain  large  numbers  of  seals  in  Bering  Sea  without  discrimi- 
nation, they  refrained  from  giving  any  precise  data  as  to  the  sex  of  the 
animals  that  they  captured. 

If,  however,  it  is  desired  to  know  how  far  this  ruthless  and  exter- 
minating process  is  carried,  the  desire  for  information  may  readily  be 
gratified . 

The  sealing  schooner  Favorite^  McLean,  master,  according  to  Osly,  a 
native  sealer  who  went  to  the  Bering  Sea  on  her  as  a  hunter,  captured 
4,700  seals,  most  all  of  which  were  cow  seals  giving  milk.  They  were 
captured  at  a  distance  of  about  100  miles  from  the  Pribilof  Islands. 

In  1888  the  same  hunter  was  on  board  the  Challenger,  Captain  Williams, 
master.  They  were  less  successful  and  caught  only  about  2,000  seals,  most 
of  which  were  cows  in  milk. 

In  1889,  he  again  went  to  sea  on  the  schooner  James  G.  Swan,  but  the 
seals  were  not  so  abundant ;  they  were  rapidly  decreasing.  (Appendix  to 
the  Case  of  the  United  States,  Vol.  II,  pp.  320,  391.) 

Niels  Bonde  (ibid.,  p.  315),  of  Victoria,  British  Columbia,  was  a  sea- 
man on  board  the  schooner  Kate.  He  went  to  the  Bering  Sea,  arriving 
there  in  July,  and  left  in  the  latter  part  of  August.  They  had  caught 
about  1,700  seals  in  that  time  between  the  Pribilof  Islands  and  Un- 
alaska.  These  were  caught  from  10  to  100  or  more  miles  off  St.  George 
Island.      The  seals  cauo-ht  in  Bering  Sea   were    females  that  had  given 
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birth  to  their  young.  He  often  noticed  milk  flowing  out  of  their  breasts. 
He  had  seen  live  pups  cut  out  of  their  mothers  and  live  aroand  on  the, 
decks  for  a  week. 

Peter  Brown  (ihid.^  p.  877),  a  native,  part  owner  of  a  schooner  for  abou 
seven  years   and  owner  of    the  James  G.    Swan  for  about   three  years; 
hunted   in   Bering   Sea  in  188S ;  the  catch  was  nearly  all   cows  that  had 
given  birth  to  their  young  and  had  milk  in  their  teats.     His  people  hunted 
with  the  spear  and  therefore  did  not  lose  many  that  they  hit. 

Thomas  Brown,  ISTo.  2  (ihid.,  p.  406),  made  a  sealing  voyage  to  th3 
iN'orth  Pacific  and  Bering  Sea  on  the  Alexander,  They  caught  250  seals 
before  entering  the  sea,  the  largest  percentage  of  which  were  females, 
most  of  them  having  young  pups  in  them.  He  saw  some  of  the  young 
pups  taken  out  of  them.  They  entered  the  sea  about  the  1st  of  May  and 
caught  between  600  and  700  seals,  from  30  to  150  miles  off  the  seal  islands. 
Four  out  of  five  were  females  in  milk.  He  saw  the  milk  running  on  the 
deck  when  he  skinned  them.  They  used  mostly  shotguns,  and  got  on  the 
average  3  or  5  out  of  every  12  killed  and  wounded.  Evidently  these  wei'o 
what  has  been  termed  "  green  hands." 

Charles  Challall,  who  has  been  heretofore  quoted,  a  sailor  in  1888  on 
the  Vanderbilt,  in  1889  on  the  White,  and  in  1890  on  the  SamiUon,  gives 
his  experience,  which  may  be  found  at  pages  410  and  411.  They  cap- 
tured a  great  many  seals  on  the  fishing  banks  just  north  of  and  close  by 
the  Aleutian  Archipelago.  Most  of  the  seals  they  killed  going  up  the 
coast  were  females  heavy  with  pup.  He  thinks  nine  out  of  every  ten  were 
females.  At  least  7  out  of  8  seals  caught  in  the  Bering  Sea  w^ere  mothers 
with  milk. 

Circus  Jim  (ibid.,  p.  380),  a  native  Makah  Indian,  captured  a  great  many 
cow  seals  that  were  giving  milk.  Most  of  the  seals  he  caught  in  the  sea 
were  giving  milk.  His  theory  as  to  the  decrease  of  the  animal,  which  he 
states  as  an  undoubted  fact,  is  that  the  white  hunters  had  been  hunting 
them  so  much  with  guns.  "  If  so  much  shooting  at  seals  is  not  stopped 
they  will  soon  be  all  gone." 

James  Claplanhoo  (ibid.,  p.  381),  a  native  Makah  Indian,  evidently 
found  the  business  profitable,  for  he  was  the  owner  of  the  schooner  Lottie, 
of  28  tons  burden.  Formerly  he  used  nothing  but  spears  in  hunting 
seals,  but  he  had  since  that  resorted  occasionally  to  the  use  of  a  gun. 
He  says  that  about  one-half  of  all  the  seals  that  he  had  captured  in 
the  Sea  or  on  the  coast  were  full  grown  cows  with  pups  in  them.  In 
1887,  about  the  first  of  June,  he  went  into  Bering  Sea  in  his  own 
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schooner,  the  Lottie,  and  hunted  about  sixty  miles  off  the  Islands,  and 
secured  about  700  seals  himself,  all  of  which  were  cows  in  milk.  These 
cows  had  milk  in  their  breasts  but  had  no  pups  in  them.  He  returned  to 
Bering  Sea  in  his  own  boat,  the  Lottie,  in  1889,  and  also  in  1891,  and 
sealed  all  the  way  from  100  to  180  miles  from  the  St.  George  and 
St.  Paul  Islands.  The  catch  of  those  two  years  was  about  the  same  as 
those  caught  in  1887,  that  is,  mostly  females  that  had  given  birth  to  their 
young  and  were  in  milk. 

Louis  Culler  (ibid.,  p.  321).  According  to  him  the  white  hunters  in  1888 
must  have  been  nearly  all  "  green  hands,"  for  they  did  not  secure  more 
than  two  or  three  out  of  every  100  shot.  He  w^as  aboard  the  Otto  in 
1891,  on  board  of  which  were  two  newspaper  correspondents,  King- 
Hall,  representing  the  New  York  Herald,  and  Mr.  McManus,  of  Victoria. 
They  entered  the  sea  through  the  Unamak  Pass  and  captured  therein 
about  40  seals,  most  all  of  which  had  milk  in  their  breasts.  After  taking 
these  seals  they  returned  to  Victoria,  British  Columbia,  about  the  25th  of 
September. 

John  Dalton  was  a  sailor  and  made  a  sailing  voyage  to  the  North 
Pacific  and  Bering  Sea  in  1885  on  the  schooner  Alexander,  of  which 
Captain  McLean  was  master.  They  left  Victoria  in  January  and  went 
south  to  Cape  Flattery  and  Cape  Blanco,  sealing  around  there  about  two 
months,  when  they  went  north,  sealing  all  the  way  up  to  the  Bering  Sea. 
They  had  between  100  and  300  seals  before  entering  the  sea.  Most  all  of 
them  were  females  with  pups  in  them.  They  entered  the  sea  about  June 
and  caught  about  900  seals  in  there,  two-thirds  of  which  were  mother 
seals,  with  their  breasts  full  of  milk.  He  saw  the  milk  flowing  on  the 
decks  when  they  skinned  them. 

Alfred  Dardean  (^6^d.,  p.  322),  a  resident  of  Victoria,  British  Columbia, 
and  during  the  two  years  preceding  the  making  of  his  deposition, 
which  was  in  April,  1892,  he  had  been  a  seaman  on  the  schooner  Mollie 
Adams.  They  left  Victoria,  British  Columbia,  on  the  27th  of  May,  1890, 
and  commenced  sealing  up  the  coast,  toward  Bering  Sea.  They  entered 
Bering  Sea  through  the  Unamak  Pass  about  July  7,  and  sealed 
around  the  eastern  part  of  Bering  Sea  until  late  in  the  fall.  They 
caught  over  900  seals  before  entering  the  sea,  and  the  whole  catch  dur- 
ing that  year  was  2,159  skins.  Of  the  seals  that  were  caught  off  the 
coast  fully  ninety  out  of  every  one  hundred  had  young  pups  in  them. 
The  boats  would  bring  the  seals  killed  on  board  the  vessel,  and  they 
would  take  the  young  pups  out  and  skin  them.     If  the  pup  was  a  good 
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one  they  would  skin  and  keep  it  for  themselves.  He  had  eight  such 
skins  himself.  Four  out  of  five,  if  caught  in  May  or  June,  would  be 
alive  when  they  cut  them  out  of  the  mothers.  They  kept  one  of  them 
nearly  three  weeks  alive  on  deck  by  feeding  it  on  condensed  milk.  One 
of  the  men  finally  killed  it  because  it  cried  so  pitifully.  They  got  only 
three  seals  with  pups  in  them  in  the  Bering  Sea.  Most  all  of  them 
were  females  that  had  given  birth  to  their  young  on  the  island,  and  the 
milk  would  run  out  of  the  teats  on  the  deck  when  they  were  skinned. 
They  caught  female  seals  in  milk  more  than  100  miles  off  the  Pribilof 
Islands. 

The  same  witness  states  that  they  lost  a  good  many  seals,  but  he  does 
not  know  the  proportion  that  was  lost  to  the  number  killed.  Some  of 
the  hunters  would  lose  four  out  of  every  six  killed.  They  tried  to  shoot 
them  while  asleep,  but  shot  all  that  came  in  their  way.  If  they  killed 
them  "  too  dead  "  a  great  many  would  sink  before  they  could  get  them, 
and  these  were  lost.  Sometimes  they  could  get  some  of  them  that  had 
sunk  by  the  gaff  hook,  but  they  could  not  get  many  that  way.  A  good 
many  were  wounded  and  escaped  only  to  die  afterward. 

Frank  Davis  (ibid.,  p.  383),  a  native  Indian  of  the  Makah  tribe,  was 
sealing  in  the  Bering  Sea  in  1889.  He  says,  agreeing  in  this  with  all  the 
other  witnesses,  that  nearly  all  of  the  full-grown  cows  along  the  coast 
have  pups  in  them,  but  the  seals  that  he  caught  in  Bering  Sea  were 
most  all  cows  in  milk. 

Jeff  Davis  {ibid.,  p.  384),  and  also  a  native  Makah  Indian,  says  that 
most  of  the  seals  that  were  captured  there  that  season — that  is,  in 
1889 — were  cows  giving  milk. 

Capt.  Douglass  (ibid.,  p.  420)  :  His  testimony  is  that  a  very  large  pro- 
portion of  the  seals  killed  along  the  coast  and  at  sea,  from  Oregon  to 
the  Aleutian  Islands,  are  female  seals  with  pups  ;  in  his  judgment  not 
less  than  95  per  cent.,  as  has  been  quoted  heretofore.  He  also  says  that 
the  proportion  of  female  seals  killed  in  Bering  Sea  is  equally  large. 

Peter  Duffy  (ibid.,  p.  421).  By  occupation  a  seaman  on  board  the  Sea 
Otter,  Captain  Williams,  master.  They  left  San  Francisco  and  fished 
up  the  coast  until  they  entered  Bering  Sea  in  July,  and  sealed 
about  the  sea  until  they  were  driven  off  by  the  revenue  cutter  Corwin. 
From  there  they  went  to  the  Copper  Islands.  The  whole  catch 
amounted  to  nine  hundred  skins,  and  most  of  them  were  killed  with 
rifles.  They  only  got  one  out  of  about  eight  that  they  shot  at,  and 
they  were  most  all  females  giving  milk  or  in  pup.     Wiien  they  cut  the 
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liide  oE  yon  could  see  the  milk  running  from  the  breasts  of  the  seals. 
The  second  year  they  were  more  fortunate  and  got  over  1,300  skins ; 
some  of  them  were  cows  with  pups  in  them,  and  almost  all  of  the  rest 
w^ere  cows  giving  milk,  and  some  of  the  latter  were  killed  as  far  from 
the  rookeries  as  Unimak  Pass. 

William  Fraser  (page  426),  of  San  Francisco,  had  made  three  trips  to 
the  North  Pacific  and  Bering  Sea  within  the  last  six  years.  His  busi- 
ness was  that  of  a  laborer;  he  acted  as  a  boat-puller.  They  used  shot- 
-guns and  killed  about  300  seals  in  the  North  Pacific.  Most  of  the 
females  killed  had  unborn  pups  or  were  cows  giving  milk.  The  next 
trip  that  he  made  was  on  the  Vanderhilt.  They  did  not  enter  the 
Bering  Sea  on  that  trip  either.  They  got  about  350  seals,  almost  all 
females.  Finally  he  made  a  trip  on  the  G.  G.  White,  but  does  not  know 
if  he  was  on  the  American  side  or  not.  They  killed  about  600  seals  on 
that  trip,  nearly  all  females.  He  noticed  when  they  skinned  them  that 
they  were  females  in  milk,  as  the  milk  would  run  from  their  breasts  on 
to  the  deck. 

John  Fyfe  (ibid.,  p.  429),  of  San  Francisco,  a  sealer  and  boat-puller  on 
the  schooner  Alexander,  McLean,  master.  They  entered  Bering  Sea 
about  April  and  got  795  in  there,  the  largest  part  of  which  were  mother 
seals  in  milk.  When  they  were  skinning  them  the  milk  would  run  on 
the  deck.  Some  were  killed  50  to  100  miles  olf  the  seal  islands.  When 
they  shot  the  seals  dead  they  would  sink  and  they  could  not  get  them. 

Thomas  Gibson   (ibid.,    p.    431)  had    been    engaged  in    sealing  for  ten 

years.     He  gives  his  experience  in  detail  and  the  number  of  seals  that  he 

killed  in  each  season.     He  says  : 

I  did  not  pay  much  attention  to  the  sex  of  seals  we  killed  in  the 
N"orth  Pacific,  but  know  that  a  great  many  of  them  were  cows  that  had 
pups  in  them,  and  we  killed  most  of  them  Avhile  they  were  asleep  on  the 
water.  I  know  that  fully  75  per  cent,  of  those  we  caught  in  the  Bering 
Sea  were  cows,  in  milk.  We  used  rifles  and  shot-guns  and  shot  them 
when  feeding  or  asleep  on  the  water.  An  experienced  hunter,  like 
myself,  will  get  two  out  of  three  that  he  kill?,  but  an  ordinary  hunter 
would  not  get  more  than  one  out  of  every  three  or  four  that  he  kills. 

Arthur  Griffin  (ibid.,  p.  325),  a  seafaring  man  w4io  resides  at  Victoria, 
British  Columbia,  sailed  from  that  place  on  February  11,  1889,  as  a 
boat-puller  on  the  sealing  schooner  Ariel,  Buckman,  master.  She 
carried  six  hunting  boats  and  one  stern  boat  and  had  a  white  crew 
who  used  shot-guns  or  rifles  in  hunting  seals.  They  began  sealing  off 
the  northern  coast  of  California  and  followed  the  sealing  herd  north- 
Avard,  capturing  about  700  seals  in  the  North  Pacific  Ocean,  two-thirds 
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of  which  were  females  with  pup  ;  the  balance  were  young  seals,  both 
male  and  female.  They  entered  Bering  Sea  on  the  13th  of  July,  through 
the  Unimak  Pass  and  captured  between  900  and  1,000  seals  therein,  most 
of  which  were  females  in  milk.  They  returned  to  Victoria  on  the  31st 
of  August,  1889. 

It  will  be  observed  here  that  Arthur  Griffin's  experience  and  success 
would  not  lead  him  probably  to  object  to  the  modus  operandi  suggested 
by  the  British  Commissioners.  His  operations  by  which  900  or  a  1,000 
seals,  mostly  females  in  milk,  were  secured  in  the  brief  space  of  six  weeks, 
could  be  carried  on  not  only  with  equal  propriety,  but  with  the  additional 
advantage  of  being  lawful. 

His  experience  in  1889  was  not  exceptioual.  He  went  out  again  in 
1890  in  the  E.  B.  Marvin,  McKiel,  master.  They  again  captured  between 
900  and  1,000  seals  on  the  coast,  most  of  which  were  females  with  pups. 
They  entered  the  sea  on  July  12  through  Unimak  Pass  and  captured 
about  800  seals  in  those  waters,  about  90  per  cent,  of  which  were  females 
in  milk.  His  experience  was  that  a  good  hunter  will  often  lose  one- 
third  of  the  seals  he  kills.  A  poor  hunter  will  lose  two-thirds  of  those  he 
shoots.  Oil  an  average  hunters  will  lose  two  seals  out  of  three  of  those  they 
shoot. 

M.  A.  Healey  (ibid.,  p.  27).  Capt.  Healey,  an  officer  in  the  United 
States  Revenue  Marine  service,  on  duty  for  nearly  the  w^iole  of  twenty- 
five  years  in  the  waters  of  the  North  Pacific,  Bering,  and  Arctic  seas.  He 
speaks  from  experience  and  says : 

My  own  observation  and  the  information  obtained  from  seal  hunters 
convince  me  that  fully  90  per  cent,  of  the  seals  found  swimming  in  the 
Bering  Sea  during  the  breeding  season  are  females  in  search  of  food,  and 
the  slaughter  results  in  the  destruction  of  her  young  by  starvation.  I 
firmly  believe  that  the  fur-seal  industry  at  the  Pribilof  Islands  can  be 
saved  from  destruction  only  by  a  total  prohibition  against  killing  seals,  not 
only  in  the  waters  of  Bering  Sea,  but  also  during  their  annual  immigration 
northward  in  the  Pacific  Ocean. 

This  conclusion  is  based  upon  the  well-known  fact  that  the  mother  seals 
are  slaughtered  by  the  thousands  in  the  North  Pacific  while  on  their  way 
to  the  islands  to  give  birth  to  their  young,  and  extinction  must  necessarily 
come  to  any  species  of  animal  where  the  female  is  continually  hunted  and 
killed  during  the  period  required  for  gestation  and  rearing  of  her  young ;  as 
now  practiced  there  is  no  respite  to  the  female  seal  from  the  relentless 
pursuit  of  the  seal-hunters,  for  the  schooners  close  their  season  with  the 
departure  of  the  seals  from  the  northern  sea  and  then  return  home,  refit 
immediately,  and  start  out  upon  a  new  voyage  ,in  February  or  March, 
commencing  upon  the  coast  of  California,  Oregon,  and  Washington, 
following  the  seals  northward  as  the  season  advances  into  the  Bering 
Sea. 
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James  Kean  (ibid.,  p.  448),  a  resident  of  Victoria,  British  Columbia, 
and  seaman  and  seal  hnnter,  gives  bis  experience.  He  went  seal-bunt- 
ing in  1889  on  tbe  scbooner  Oscar  and  Hattie.  He  left  Victoria  in  tbe 
latter  part  of  February  and  went  off  soutb  to  tbe  Columbia  River, 
and  commenced  sealing  off  there  and  followed  tbe  herd  along  the  coast 
up  to  Bering  Sea,  arriving  there  some  time  in  June.  They  captured 
somewhere  about  500  seals  before  entering  the  sea.  There  were  a  good 
many  females  among  them.  The  old  females  bad  young  pups  in  them. 
He  saw  tbem  taken  out  and  a  good  many  of  them  skinned.  They 
entered  the  sea  and  caught  about  1,000  in  there.  Sometimes  they  were 
over  150  miles  off  the  seal  islands  ;  sometimes  they  were  nearer.  He 
paid  no  attention  to  the  proportion  of  females,  but  he  knows  that  they 
skinned  a  great  many  that  were  giving  milk,  because  the  milk  would 
run  from  their  breasts  onto  the  deck  while  tbey  were  being  skinned. 
They  killed  mother  seals  in  milk  over  100  miles  from  the  seal  islands. 
Tbey  generally  got  them  when  they  were  asleep  on  the  water.  He  went 
out  again  in  the  Walter  Rich  in  1890,  with  very  much  the  same  experience. 
He  thinks  that  he  got  half  of  what  he  killed  and  wounded,  but  he  did  not 
believe  that  the  green  hunters  get  more  than  one  out  of  every  four  or  five 
that  they  kill. 

For  detailed  and  circumstantial  evidence  that  the  proportion  of  females 
taken  to  males  was  enormous,  and  that  nearly  all  of  these  when  taken  in 
Bering  Sea  were  nursing  sows,  see  :  William  Hermann,  page  445  ;  Norman 
Hodgson,  page  366  ;  0.  Holm,  page  366  ;  Alfred  Irving,  page  356  ;  Victor 
Jacobson,  page  328. 

James  Jamieson  {ibid.,  p.  329):  This  witness,  Jamieson,  had  been  fail* 
ing-master  of  several  schooners  and  had  spent  six  years  of  his  life  sealing. 
He  testified  that  he  always  used  a  shot-gun  for  taking  seals ;  that  over 
half  were  lost  of  those  killed  and  wounded.  A  large  majority  of  the  seals 
taken  on  the  coast  were  cows  with  pups.  Once  in  a  while  an  old  bull  is 
taken  in  the  North  Pacific  Ocean.  No  discrimination  was  used  in  killing 
seals,  but  everything  was  shot  that  came  near  the  boat  in  the  shape  of  a 
seal.  The  majority  of  seals  killed  in  Bering  Sea  are  females.  He  had  killed 
female  seals  himself  75  miles  from  the  islands,  and  tbey  were  full  of  milk. 

To  the  same  effect  as  to  tbe  large  proportion  of  females  nursing  their 
young,  see  James  Kennedy  {ibid.,  p.  449). 

James  Kiernan,  who  had  been  engaged  in  sealing  since  1843  : 

My  experience,  [he  says,]  has  been  that  the  sex  of  the  seals  usually 
killed  by  hunters  employed  on  vessels  under  my  command,  both  in  the 
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Nortli  Pacific  Ocean  and  Bering  Sea,  were  cows.  I  should  say  not  less 
than  80  per  cent,  of  those  caught  each  year  were  of  that  sex.  I  have 
observed  that  those  killed  in  the  North  Pacific  were  mostly  females 
carrying  their  young,  and  were  generally  caught  while  asleep  on  the  water, 
while  those  taken  in  the  Bering  Sea  were  nearly  all  mother  seals  in  milk, 
that  had  left  their  young  and  were  in  search  of  food.  My  experience  con- 
vinces me  that  a  large  percentage  of  the  seals  now  killed  by  shooting  with 
rifles  and  shotguns  are  lost.  My  estimate  would  be  that  two  out  of  every 
three  killed  are  lost. 

See  the  testimony  of  Francis  R.  King-Hall,  the  journalist. 
Edward  Nighl  Lawson,  a  resident  of  St.  Paul's,  Kadiak  Island,  Alaska 
(ihid.,  p.  221),  killed  females  in  milk  in  Unimak  Pass,  and  even  out  in  the 
Pacific  Ocean  200  miles  from  land.  They  can  not  distinguish  between 
the  sex  of  fur-seals  in  the  water ;  on  the  contrary,  everything  in  sight  is 
taken,  if  possible,  except  large  bulls,  whose  skins  are  useless.  He 
recommends,  in  order  to  prevent  the  extermination  of  the  fur-seal  species, 
that  a  close  season  in  the  North  Pacific  Ocean  and  in  Bering  Sea 
should  be  established  and  enforced  from  April  1  to  November  1  in  each 
year. 

Abial  P.  Loud  {ihid.,  p.  37),  a  resident  of  Hampden,  Me.,  special  assistant 
treasury  agent  for  the  seal  islands  in  1885,  1886.  1888,  and  1889. 
William  Mclsaacs  {ihid.,  p.  450). 

Capt.  James  E.  Lennan  {ibid.,  p.  369),  master  mariner  of  eight  years' 
experience. 

William  McLaughlin  {ibid.,  p.  451),  boat-puller  onboard  the  Triumph. 
Robert  H.  McManus  {ibid.,  p.  335),  a  journalist,  whose   qualifications 
have  been  spoken  of  heretofore,  gives,  on  pp.  337  and  338,  extracts  from 
his  diary.     This  deposition  should  be  read  in  whole. 

Patrick  Maroney  {ibid.,  p.  464),  of  San  Francisco,  a  seaman. 
Henry  Mason  {ibid.,  p.  465),  of  Victoria,  British  Columbia. 
Moses  {ibid.^,  p.  309),  a  native  Nitnat  Indian,  gives  his  experience  in 
1887  on  the  schooner  Ada.  They  sealed  around  Unalaska,  but  did  not  go 
to  the  Pribilof  Islands.  They  caught  1,900  seals.  Most  all  of  them  were 
cows  in  milk,  but  when  they  first  entered  the  sea  they  killed  a  few  cows 
that  had  pups  in  them.  The  next  year  they  secured  only  800,  and  the 
year  following  eight  or  nine  hundred.  The  seals  caught  were  mostly  cows 
with  milk. 

John  O'Brien  {ibid.,  p.  470),  of  San  Francisco,  a  longshoreman,  mad6 
a  sealing  voyage  to  the  North  Pacific  and  Bering  Sea  on  the  Schooner 
Alexander,  which  sailed  from  Victoria  in  January,  1885.  He  was  a  boat- 
puller.     They  headed  north  into  the  Bering  Sea  which   they  entered  at 
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the  latter  end  of  May.  Up  to  that  time  they  had  caught  250  or  300  seals 
of  which  80  per  cent,  were  females.  After  they  entered  the  Bering  Sea 
they  caught  about  700  seals,  most  all  of  them  being  females  in  milk.  He 
also  shows  that  there  is  a  very  considerable  waste  of  life  from  killing  or 
wounding  and  losing  animals. 

John  Olsen  {ihid.,  p.  471)  of  Seattle,  Wash.,  a  ship-carpenter,  entered 
the  Bering  Sea  about  the  5th  of  June,  1891,  on  board  the  Labrador,  Capt. 
Whiteleigh,  commander.  They  were  ordered  out  of  the  sea  on  the  9th  of 
June.  In  going  up  the  coast  to  Unimak  Pass  they  caught  about  400  seals, 
mostly  females  with  young,  and  put  their  skins  on  board  the  Danube,  an 
English  steamboat  at  Allatack  Bay,  and  after  they  got  into  the  Bering  Sea 
caught  about  220.  After  entering  the  sea  they  got  one  female  with  a 
very  large  pup,  which  he  took  out  alive  and  which  he  kept  for  three  or 
four  days  when  it  died  as  it  would  not  eat  anything.  All  the  others  had 
given  birth  to  their  young  and  their  breasts  were  full  of  milk.  He  also 
states  how  large  a  loss  is  made  by  failure  to  recover  the  animals  that  are 
killed. 

Osly  {ibid.,  p.  391),  a  native  Makah  Indian,  went  to  the  Bering  Sea  in 
1886  on  board  the  Favorite,  McLean,  master.  They  captured  about  4,700 
seals,  almost  all  of  which  were  cows  giving  milk.  Four  years  before 
that  he  had  gone  to  Bering  Sea  as  a  hunter  in  the  sealing  schooner 
Challenger,  Williams,  master.  There  were  3  white  men  in  each  boat  and 
2  Indians  in  a  canoe.  We  caught  about  3,000  seals,  most  of  which  were 
cows  in  milk. 

William  Short  (ihid.,  p.  348),  of  Victoria,  British  Columbia,  is  by 
occupation  a  painter.  On  January  14,  1890,  he  sailed  as  a  boat-puller 
from  Victoria  on  the  British  sealing  schooner  Maggie  Mac,  Dodd,  master. 
She  carried  six  sealing  boats  that  were  manned  by  three  white  men  each, 
who  used  breech-loading  shotguns  and  rifles.  On  the  12th  of  July  they 
entered  the  sea  through  the  Unimak  Pass.  Before  this  they  had  captured 
1,120  seals  on  the  coast.  They  lowered  their  boats  on  the  13th  and 
captured  about  2,093  seals  in  those  waters  and  then  returned  to  Victoria 
on  the  19th  of  September.  In  July,  1891,  he  sailed  out  of  the  port  of 
Victoria  as  a  hunter  on  the  British  sealing  schooner  Otto,  0'R.eily,  master. 
Failing  to  procure  the  Indian  crew  of  sealers  that  they  had  expected,  they 
returned  to  Victoria,  after  proceeding  up  the  coast,  on  the  1st  of  August. 
While  cruising  along  the  coast  their  principal  catch  was  females  with  pups. 
Fully  90  per  cent,  of  all  seals  secured  by  them  while  in  the  Bering  Sea 
were  cows  with  milk  ;  that  is  to  say,  out  of  2,093  all  but  about  300  weve 
nursing  mothers. 
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Profitable  as  the  business  appears  to  have  been  to  Mr.  Short",  he  is 
candid  enough  to  say  that  in  his  opinion — 

It  is  a  shame  to  kill  the  female  seal  before  she  has  given  birth  to  her 
young.  Pelagic  sealing  in  the  North  Pacific  Ocean  before  the  middle 
of  June  is  very  destructive  and  wasteful  and  should  be  stopped.  *  *  * 
Sealing  in  the  sea  should  be  prohibited  until  such  a  time  as  the  pup  may 
have  grown  to  the  age  at  which  it  may  be  able  to  live  without  nurse  from 
its  mother. 

James  Sloan,  (ibid.,  p.  477),  of  San  Francisco,  by  occupation  a  seaman, 
made  three  voyages  to  Bering  Sea,  in  1871,  in  1884,  and  in  1889.  A 
great  many  of  the  females  that  they  killed  had  their  breasts  full  of 
milk,  which  would  run  out  on  the  deck  when  they  skinned  them.  In 
1889  they  went  to  the  Okhotsk  Sea  and  sealed  there  about  two  months. 
They  got  about  500  seals,  of  which  more  than  one-half  were  females, 
and  the  most  of  them  had  pups  in  them.  They  entered  Bering  Sea  about 
the  17th  of  May  and  caught  about  900  seals.  Most  of  them  were  mother 
seals. 

Mr.  Sloan  predicts  an  early  extermination  of  the  seals  unless  the 
destructive  processes  are  stopped.  As  he  says,  the  hunters  kill  them 
indiscriminately  and  all  the  hunters  care  about  is  to  get  a  skin. 

See,  also,  the  testimony  of  Fred  Smith  {ibid.,  p.  349),  of  Victoria,  a  seal 
hunter. 

Of  Joshua  Stickland  (ibid.,  p.  349),  also  of  Victoria,  a  seal  hunter  who 
declares  that  out  of  111  seals  killed  by  him  in  the  last  year  he  killed  but 
three  bulls. 

John  A.  Swain  (ibid.,  p.  350),  of  Victoria,  a  seaman^  gives  his  experi- 
ence in  1891.  He  was  on  board  the  steamer  Thistle,  Nicherson,  master. 
They  caught  about  100  seals.  They  w^ere  all  females  that  had  given  birth 
to  their  young.  In  1892  they  caught  270,  most  of  them  pregnant  females 
which  were  caught  along  the  coast. 

Theodore  T.  Williams  (ibid.,  p.  491),  an  intelligent  gentleman,  by  pro- 
fession a  journalist,  employed  as  city  editor  on  the  San  Francisco 
Examiner,  makes  a  very  interesting  deposition.  In  pursuit  of  his  pro- 
fession he  had  not  only  had  occasion  to  make  extended  inquiries  into  the 
fur-sealing  industry  of  the  Aleutian  Islands  and  the  North  Pacific,  but 
had  gone  to  the  North  and  had  made  a  complete  and  exhaustive  examina- 
tion of  the  open-sea  sealing,  its  extent,  probable  injury,  etc.  The  perusal 
of  the  whole  of  this  very  interesting  document  is  recommended.  As  the 
result  of  his  investigation  in  the  Bering  Sea  and  North  Pacific  he  asserts 
the  foUow^ing  facts : 
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First.  That  95  per  cent,  of  all  the  seals  killed  in  the  Bering  Sea  are 
females. 

Second.  That  for  every  three  sleeping  seals  killed  or  wounded  in  the 
water  only  one  is  recovered. 

Third.  For  every  six  travelling  seals  killed  or  wounded  in  the  water 
only  one  is  recovered. 

Fourth.  That  95  per  cent,  at  least  of  all  the  female  seals  killed  are 
either  in  pup  or  have  left  their  newly-born  pup  on  the  islands,  while  they 
have  gone  ont  into  the  sea  in  search  of  food. 

The  result  is  the  same  in  either  case.  If  the  mother  is  killed  the  pup  on 
shore  will  linger  for  a  few  days,  some  say  as  long  as  two  or  three  weeks, 
but  will  inevitably  die  before  winter.  All  of  the  schooners  prefer  to  hunt 
around  the  banks  where  the  female  seals  are  feeding,  to  attempt  to  inter- 
cept the  male  seal  on  their  way  to  and  from  the  hauling  grounds. 

This  overwhelming  and  practically  uncontradicted  evidence  certainly 
justifies  the  statement  of  the  British  Commissioners  as  to  the  "  remark- 
able agreement  "  upon  this  subject.  How  the  facts  could  be  disputed 
without  impeaching  witnesses  taken  from  every  class  of  society  where 
knowledge  could  be  found,  it  is  impossible  for  us  to  conjecture.  Officers 
from  the  Navy  of  the  United  States ;  British  sea  captains  as  well  as 
American  seamen,  journalists,  natives,  all  concur  as  to  the  fearful  destruc- 
tion which  is  going  on.  It  is  not  possible  to  read  the  testimony,  even 
making  far  more  allowance  for  exaggeration  than  the  nature  of  the  case 
will  justify,  without  reaching  the  conclusion  that  pelagic  sealing  must  be 
stopped  or  all  hope  of  preserving  the  herd  abandoned.  Palliation,  com* 
promise,  and  mitigating  processes  are  out  of  the  question.  The  outrage 
must  be  cut  at  the  root  and  its  continuance  made  impossible.  Females 
that  are  pregnant  eleven  months  of  the  year,  and  nursing  mothers  three  or 
four  months,  must  be  left  undisturbed,  and  if,  as  all  agree,  it  is  impossible 
to  discriminate  in  pelagic  sealing  between  the  mothers  and  the  males, 
then  the  other  alternative  is  inexorably  before  us,  and  that  is  absolute 
interdiction. 

(g)  The  principal  fact  that  a  decrease,  alarming  and  continuous,  has 
been  noted,  is  by  the  proofs  and  admissions  made  evident.  It  required 
no  proofs,  as  it  is  conceded  by  the  Commissioners  on  both  sides  to  exist, 
and  it  is  for  the  purpose  of  remedying  the  evil  that  this  Arbitration 
has  been  entered  into.  It  is  claimed  on  the  part  of  the  United  States 
that  the  diminution  which  threatens  extermination  is  wholltf  due  to 
pelagic  sealing,  a  practice  which  does  not  permit  the  hunter  to  spare  the 
gravid  or  nursing  females :  while  at  the  same  time,  and  cooperating 
with  this  principal  source  of  undue  destruction,  the  methods  used  by 
the  hunters  frequently  result  in  the  death  and  simultaneous  loss  of  the 
animal.     It   need   hardly   be    said,  that  prima  facie,    to    such   a   system 
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must  be  attributable  the  undue  destruction  which,  it  is  desired  to 
prevent.  Those  who  undertake  the  defense  of  such  methods  and  of 
such  a  system  can  not  complain  if  the  burden  of  proof  is  placed  upon 
them  of  justifying  a  course  which  has  received  the  condemnation 
of  mankind.  It  is  difficult  to  perceive  any  good  reason  why  the 
ordinary  and  usual  rules  that  have  always  been  followed  as  essen- 
tial to  the  preservation  of  a  species  should  be  dispensed  with  in  the  case 
of  the  fur-seals.  It  matters  little  whether  it  is  an  absurdity  or  scien- 
tifically correct  to  designate  them  as  essentially  or  naturally  or  wholly 
pelagic.  Important  controversies  between  enlightened  nations  will  not 
turn  upon  nice  questions  of  scientific  nomenclature.  The  animal  whose 
existence  is  at  stake  is  useful  to  man,  and  it  is  therefore  the  interest  and 
policy,  as  it  will  be  to  the  honor  of  both  nations,  to  preserve  it.  The 
time  has  long  since  gone  by  when  the  selfishness  of  nations  may  have 
been  the  controlling  factor  in  such  debates.  But  were  it  otherwise, 
Grreat  Britain  will  suffer  as  seriously  as  the  United  States  from  the  ex- 
termination of  a  herd  of  seals  which  the  United  States  alone  can  pre- 
serve, which  the  United  States  alone  can  foster,  guard,  and  protect,  be- 
cause it  happens  that  the  vital  functions  of  procreation  and  delivery 
are  performed  on  its  soil.  The  United  States  may  and  wall  discharge 
this  duty,  to  its  own  people  and  to  the  world,  provided  its  efforts  are  not 
baffled  and  its  beneficent  action  neutralized  by  the  indiscriminate  slaughter 
of  which  it  complains. 

That  the  Government  of  the  United  States  has  power,  both  in  law 
and  in  fact,  within  the  limits  of  its  own  jurisdiction  no  one  disputes,  but 
the  suggestion  is  made  that  the  methods  adopted  on  the  islands  which 
constitute  the  only  land  resort  of  the  seals  are  imperfect  in  practice 
while  perfect  in  theory.  Certain  objections  are  made  to  show  that 
while  care  is  taken  to  preserve  the  female  from  destruction,  so  many 
young  males  have  been  slaughtered  that  the  necessary  vitality  is 
lacking  in  the  service  of  the  females.  Thus  it  is  claimed  that  the  two 
sources  combine  to  endanger  the  permanency  of  the  seal  family, 
admitted  and  undue  destruction  at  sea  and  unwise  or  excessive  killing 
on  the  islands.  Conceding  for  the  sake  of  argument,  and  only  for  the 
argument,  that  this  is  true,  it  must  be  apparent  that  the  necessity  of 
preventing  pelagic  sealing  is  only  the  more  pressing,  in  the  interest  of 
the  industry  which  it  is  desired  to  conserve.  The  methods  of  the 
United  States  may  be  faulty,  but  it  should  not  be  forgotten  that  the 
Government     is     especially    interested     in     maintaining     an     industry 
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which  belongs  to  itself.  The  faults  imputed  are,  after  all  is  said, 
faults  of  detail  and  execution,  which  do  not  in  any  manner  affect  the 
principle  adopted.  They  are  susceptible  of  remedy,  and  it  is  idle  and 
absurd  to  suppose  that  a  valuable  commerce,  susceptible  of  expansion 
by  judicious  methods,  will  be  wantonly  suffered  to  go  to  ruin.  Self- 
interest,  if  no  higher  motive,  may  be  trusted  to  improve  the  means  now 
in  use,  in  so  far  as  they  may  require  improvement ;  experience  will 
constantly  throw  its  light  upon  the  best  means  of  performing  the  duty, 
while  the  apprehension  of  loss  will  stimulate  the  efforts  of  those  most 
nearly  concerned  in  the  financial  success  of  the  business  now  carried  on  at 
the  Islands. 

But  it  is  not,  in.  fact,  admitted  that  any  such  objections  exist.  The, 
number  of  males  killed  did  turn  out  to  be  excessive  and  was  therefore 
reduced.  This,  however,  only  became  manifest  after  the  ruthless  de- 
struction at  sea  had  begun  to  be  felt  on  the  Islands.  That  destruction 
is  only  limited  by  the  capacity  of  the  destroyers.  They  profess  no 
scruples  and  they  show  no  mercy.  Their  "  legitimate  business  "  requires 
courage  and  skill,  it  is  said,  but  it  is  incompatible  with  the  ordinary 
feelings  of  humanity.  Present  gain  is  the  only  object  in  view.  The 
poachers'  horizon  is  limited  by  the  season's  catch.  Is  it  not  an  insult 
to  common  sense  to  deny  that  the  pursuit  of  pregnant  females  and  the 
slaughter  of  nursing  mothers  on  their  feeding  grounds  are  wholly,  abso- 
lutely, brutally  inconsistent  with  any  system  that  requires  moderation, 
self-denial  and  humanity  ?  Leaving  out  all  other  questions  as  irrelevant, 
is  it  not  enough  for  the  United  States  to  say,  "  We  can  preserve 
for  the  benefit  of  the  world  the  animal  which  your  poachers  are  destroy- 
ing ;  you  can  only  do  it  by  a  prohibition  of  methods  which  you  would 
not  for  an  instant  tolerate  in  analogous  cases  within  your  jurisdiction. 
Of  what  avail  are  small  criticisms  upon  our  system  of  protection  when 
we  are  so  largely  concerned  in  carrying  them  to  the  point  of  the  highest 
perfection  ?  " 

When  suggestions  are  asked  as  to  any  other  way  of  repressing  or 
circumscribing  this  destructive  slaughter,  the  British  Commissioners 
propose  as  a  remedy  that  Bering  Sea  be  closed  when  sealing  is  un- 
profitable, and  opened  during  the  season  when  the  horrors  and  the 
profits  of  the  business  both  reach  their  climax.  The  language  of  the 
Counter  Case  of  the  United  States,  commenting  upon  this  extraordinary 
suggestion,  is  couched  in  singularly  moderate  terms  : 
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The  reeomniendation  by  the  Commissioners  of  a  series  of  regulations 
such  as  those  above  considered,  is  clearly  indicative  of  the  bias  and 
partisan  spirit  which  appear  in  nearly  every  section  of  their  Report 
(p.  128).  ^  J  I 

This  subject  is  treated  at  length  in  the  Coanter  Case  (p.  125)  and  also 
in  another  part  of  this  argument  (ante,  pp.  190-214)  ;  it  need  not  be  dwelt 
upon  here. 

In  conclusion  it  is  submitted,  as  the  facts  show  that  pelagic  sealing  by 
its  very  nature  leads  to  and  necessarily  depends  for  success  upon  indis- 
criminate slaughter,  that  the  females  killed  are  with  rare  exceptions,  either 
gravid  or  nursing  mothers  and  form  a  large  proportion  of  the  pelagic 
catch  ;  that  the  slaughter  of  a  breeding  female  of  necessity  involves  the 
destruction  of  the  nursing  pup  at  home  as  well  as  of  the  unborn  fetus,  thus 
destroying  three  animals  at  one  blow ;  that  the  only  practical  and  in- 
telligent method  of  preserving  the  race  is  to  stop  pelagic  sealing,  leaving 
the  United  States  to  continue  and  to  improve,  if  possible,  those  mea- 
sures best  calculated  to  secure  an  end  which  it  is  to  the  interest  of 
both  parties  to  reach.  In  other  words,  the  experience  of  men  has 
taught  that  the  preservation  of  the  breeding  female  was  and  is  the 
only  means  of  preserving  and  perpetuating  the  race.  Until  it  has  been 
shown  that  the  animal  does  not  share  the  conditions  of  other  animals 
born  and  suckled  on  land,  the  usual  means  of  preserving  them  must  be 
adopted. 

Unless  these  propositions  are  conceded,  the  hope  of  preserving  the  fur- 
seals  of  the  Pribilof  Islands  must  be  abandoned.  Present  greed  is  not 
controlled  by  possibilities  of  remote  loss.  The  South  Sea  seals  and  their 
fate  have  taught  the  world  a  lesson  which  the  United  States  are  seeking  to 
improve  in  the  common  interest  of  mankind.  They  will  succeed  if  this 
High  Tribunal  by  its  decision  shall  prevent  practices  repugnant  to  the 
growing  humanity  of  the  age. 


The  foregoing  statement  of  facts  has  been  prepared  in  part  with  the  aid 
of  a  collated  edition  of  the  testimony  presented  with  the  Case  of  the  United 
States,  and  which  is  herewith  submitted  to  the  Tribunal  of  Arbitration  as 
an  Appendix  to  the  printed  argument  of  counsel, 

F.    R.    COUDERT. 
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SEVENTH. 

POINTS  IN  REPLY  TO  THE  BRITISH  COUNTER  CASE. 

Since  the  preparation  of  the  Argument  on  the  part  of  the  United  States, 
on  the  facts  as  so  far  appearing,  the  British  Counter  Case  has  been 
delivered.  It  contains  a  large  quantity  of  matter  concerning  the  nature 
and  habits  of  the  fur-seals,  the  methods  and  characteristics  of  pelagic  seal- 
ing, and  the  methods  of  dealing  with  the  seals  at  the  breeding  places,  which 
matter,  so  far  as  it  is  relevant  at  all,  is  relevant  to  the  question  of  the 
alleged  property  interest  and  rights  of  defense  of  the  United  States,  and 
to  the  regulations  which  may  be  necessary  in  order  to  prevent  the  exter- 
mination of  the  animal. 

This  matter  is  accompanied  with  a  protest  (page  3),  that,  so  far  as 
matter  relevant  only  to  the  question  of  regulations  is  concerned,  its  intro- 
duction before  the  Arbitrators  is  at  present  improper,  and  that  it  has  been 
incorporated  into  the  Counter  Case  without  prejudice  to  the  contention  on 
the  part  of  Great  Britain,  that  the  Arbitrators  can  not  consider  the  ques- 
tion of  regulations  until  they  have  adjudicated  upon  the  five  questions 
enumerated  in  Article  VI  of  the  treaty. 

The  counsel  for  the  United  States  conceive  that  there  is  no  ground  upon 
which  such  an  interpretation  of  the  treaty  can  be  supported.  That  inter- 
pretation assumes  that  there  are  to  be  two  separate  and  distinct  hearings 
and  two  separate  and  distinct  submissions  of  proofs.  There  is  absolutely 
nothing  in  the  treaty  to  warrant  such  a  view,  and  the  distinct  provision 
respecting  the  Cases  and  Counter  Cases,  their  contents,  the  times  when 
they  are  to  be  submitted,  the  preparation  of  the  arguments,  the  times  when 
they  are  to  be  submitted,  when  the  hearing  is  to  begin,  and  when  the 
matter  is  finally  to  be  decided,  all  point  to  the  conclusion  that  there  is  to 
be  but  one  hearing,  one  submission  of  evidence,  one  argument,  and  one 
determination. 

It  is  indeed  contemplated  by  the  treaty  that  in  a  certain  contingency 
it  may  not  be  necessary  for  the  Tribunal  to  consider  the  question  of 
concurrent  regulations.  This,  however,  simply  involves  a  condition 
exceedingly   common    in    judicial    controversies,    that   several    questions 


POINTS    IX    REPLY   TO   THE    BRITISH    COUNTER   CASE.       315 

may  be  made  tlfe  subject  of  trial  at  the  same  time,  and  yet  the  nature  of 
the  decision  be  such  as  to  dispense  with  the  necessity  of  determining  all  of 
them. 

Assuming  that  the  interpretation  of  the  treaty  insisted  upon  by  the 
counsel  of  the  United  States  is  the  correct  one,  the  procedure  adopted  on 
the  part  of  the  British  Government  is  wholly  irregular  and  unauthorized, 
and  the  matter  thus  irregularly  sought  to  be  introduced  before  the  Tribunal 
should  be  excluded  from  its  view.  Otherwise  the  Government  of  the 
United  States  would  be  placed  under  a  disadvantage  to  which  it  should 
certainly  not  be  subjected. 

In  the  first  place,  all  the  testimony  and  proofs,  which  bear  alone  upon 
the  question  of  regulations,  would  come  before  the  Tribunal  without  any 
opportunity  on  the  part  of  the  United  States  for  making  an  answer  to 
it.  No  such  possibility  is  contemplated  by  the  treaty,  nor  should  it  be 
allowed.  No  proceeding  is  entitled  to  the  name  of  a  judicial  one  which 
allows  one  party  to  introduce  proofs  without  giving  to  the  other  an  op- 
portunity to  meet  and  contradict  them. 

There  is  another  disadvantage  scarcely  less  onerous :  The  govern- 
ment of  Great  Britain  in  thus  waiting  until  the  proofs  of  the  United 
States  had  been  offered  secured  to  itself  the  very  great  and  unjust  ad- 
vantage of  obtaining  a  knowledge  of  its  adversary's  Case  before  com.- 
mitting  itself  to  its  own  view.  It  was  thus  enabled  to  withhold  evi- 
dence which  it  would  otherwise  have  introduced,  and  to  give  evidence 
which  it  Avould  otherwise  have  withheld.  Such  advantages  at  once  de- 
stroy that  equality  between  contesting  parties  which  is  a  prime  requisite  of 
every  judicial  proceeding. 

But  matter  bearing  upon  the  question  of  property  was,  even  in  the 
view  of  the  Government  of  Great  Britain,  relevant  in  the  original  Case, 
and  an}^  evidence  or  proofs  which  the  Government  of  Great  Britain  de- 
sired to  submit  upon  that  point  ought  to  have  been  embraced  in  their 
original  Case.  Manifestly,  everything  relating  to  the  nature  and  habits 
of  the  seals  is  of  this  character.  It  is  upon  these  that  the  question  of 
property  depends.  All  matter  of  this  description,  except  such  as  plainly 
tends  to  impeach  and  was  designed  to  impeach  the  evidence  offered  by 
the  United  States,  should  have  been  exhibited  in  the  original  Case,  and 
should  not  be  allowed  to  be  introduced  under  cover  of  the  Counter  Case. 
Surely  it  cannot  be  the  privilege  of  Her  Majesty's  Government  to  so 
introduce  its  proofs  as  to  deprive  the  United  States  of  all  upporl  unity 
either  to  answer  or  impeach  thera. 
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And  the  same  circumstance  which  deprives  the  United  States  of  its 
just  right  of  answering  by  counteracting  proofs  the  new  matter  contained 
in  this  Counter  Case  also  deprives  them  of  the  ability  to  fully  treat  of 
such  matter  in  argument.  Entirely  occupied  as  they  are,  and  must 
necessarily  be,  in  the  final  work  of  translating  and  carrying  through  the 
press  the  argument  already  prepared  by  them  upon  the  original  Cases, 
they  have  no  time  at  their  disposal  in  the  short  period  between  the 
delivery  of  the  Counter  Case  and  the  time  appointed  for  the  submission 
of  the  arguments  within  which  to  carefully  review  and  comment  upon  this 
new  matter. 

Even  the  evidence  in  respect  of  the  claim  for  damages  made  by  Great 
Britain  is  chiefly  comprehended  in  the  Counter  Case,  so  that  the  United 
States  Government  has  no  opportunity  to  introduce  counter  proof,  nor 
even  to  analyze  in  written  argument  the  evidence  so  submitted. 

The  United  States  Government  therefore  protests  against  the  considera- 
tion by  the  Arbitrators  of  any  evidence  or  proofs  which  in  their  judgment 
should,  under  the  true  interpretation  of  the  treaty,  have  been  embraced  in 
the  original  Case  of  Her  Majesty's  Government. 

The  only  qualification  of  the  unusual  advantage  which  Her  Majesty's 
Government  would  gain  from  the  permission  to  lay  before  the  Arbitrators 
allegations  and  proofs  which  the  United  States  have  had  no  opportunity  to 
answer,  comes  from  the  circumstance  that  most  of  the  new  matter  referred 
to  is  of  so  little  materiality  or  of  such  small  probative  force,  that  the 
privilege  of  answering  is  of  less  importance  than  it  would  otherwise  be. 
There  is  a  failure  everywhere  in  this  last  document,  as  there  was  in  the 
principal  Case  of  Great  Britain  (including  as  part  of  it  the  separate  report 
of  the  British  Commissioners),  either  squarely  to  assert  any  proposition 
vital  to  the  merits  of  the  controversy,  or  to  attempt  directly  to  maintain  it 
by  evidence  or  argument. 

There  are,  aside  from  the  matters  relating  to  sovereignty  and  jurisdiction, 
several  material  questions  in  this  controversy,  substantially  stated  in  the 
Case  of  the  United  States. 

First.  Do  the  Alaskan  fur*sealg,  under  the  necessary  physical  conditions 
of  their  life,  habitually  so  return  to  the  Pribilof  Islands  and  so  submit 
themselves  there  to  the  control  of  the  proprietors  of  those  places  as  to 
enable  the  latter  to  make  them  the  subjects  of  an  important  economical 
husbandry  in  substantially  the  same  way  and  with  the  same  benefits  as  in 
the  case  of  domestic  animals  ? 

Second.     Has  .  the    Government   of    the    United    States,    the  occupant 
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and  proprietor  of  those  islands,  availed  itself  of  this  opportunity,  and  by 
wit,  industry  and  self  denial  made  these  animals  the  subjects  of  such 
husbandry,  and  thereby  furnished  to  commerce  and  the  world  the  benefits 
of  the  product,  at  the  same  time  preserving  the  stock  ? 

Third.  Do  not  these  facts,  under  the  circumstances  proved,  give  to  the 
United  States  Government,  upon  the  just  principles  applicable  to  the  case, 
and  in  accordance  with  the  general  usage  of  nations  in  similar  instances, 
such  a  right  of  property  in  the  seal  lierd  and  the  husbandry  thus  based 
upon  it  as  entitles  that  Government  to  protect  it  from  destruction,  at  the 
times  and  in  the  mannei'  complained  of  ? 

Fourth.  Even  if  it  were  possible  to  conceive  that  this  I'ight  of  pro- 
perty, unquestioned  so  long  as  the  seal  herd  remains  within  the  terri- 
torial waters  of  the  United  States,  is  suspended  as  to  each  and  any 
individual  seal  as  soon  and  so  long  as  it  can  be  found  outside  the  terri- 
torial line,  however  temporarily,  and  with  whatever  intention  of  return- 
ing, are  individuals  of  another  nation  then  entitled  to  destroy  such 
animals  for  the  sake  of  private  gain,  if  it  is  made  clearly  to  appear 
that  such  destruction  is  fatal  or  even  largely  injurious  to  the  important 
material  interest  of  the  United  States  Government  so  established  and 
maintained  upon  its  territory,  for  the  benefit  of  itself,  its  people,  and  man- 
kind ?  More  especially  if  the  manner  of  such  destruction  is  in  itself  so 
barbarous  and  inhuman  that  it  is  prohibited  in  all  places  where  civilized 
municipal  law  prevails  ?  Issncli  conduct  a  part  of  the  just  freedom  of  the 
sea  ? 

Fifth,  Is  any  practicable  husbandry  possible  in  pelagic  sealing,  or  is  not 
that  pursuit  essentially  and  neceMsarily  destructive  to  that  interest,  and 
certain,  if  engaged  in  to  any  considerable  extent,  to  result  in  the  loss, 
commercially  speaking,  of  the  animal  to  the  Avorld  ? 

Who  will  say  that  Her  Majesty's  Government,  in  its  principal  Case,  or  in 
its  Counter  Case,  takes  a  square  attitude  upon  either  of  these  questions  V 
Who  will  say  that  it  squarely  negatives  either  of  the  two  first  or  afhrms 
the  last  of  these  questions,  as  matters  of  fact,  or  meets  with  any  satis- 
factory answer,  either  wpon  principle  or  authority,  the  propositions  of  the 
other  two  ? 

What,  then,  is  the  character  of  this  Counter  Case,  so  far  as  respect.^  the 
matter  referred  to  ?  It  seems  to  consist  in  great  part  of  desultory  obser- 
vations, suggestions,  and  conjectures,  probable  or  improbable,  upon  imma- 
terial points  ;  or,  where  the  points  are  material,  the  matter  is  vague  and 
indefinite,  and  the  proofs  slight,  often  inconsistent,  and  everywhere  unsatis- 
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factory.  Observations  made  in  one  place  are  qualified  in  another,  con- 
tradicted in  another,  and  perhaps  reasserted  in  another.  To  follow  such 
a  line  of  discussion  with  minute  criticism  v/ould  be  an  endless  task, 
and  when  it  was  concluded  it  would  be  found  to  be  nearly  use- 
less. The  best  method  of  dealing  with  such  a  sort  of  contention  will  be 
to  briefly  state  the  'points  to  which  it  seems  to  be  directed,  and  to  offer 
such  observations  upon  these  and  the  matters  relating  to  them  as  seem 
most  pertinent. 

First.  Considerable  importance  seems  to  be  assigned  to  the  point 
whether  seals  are  more  aquatic  than  terrestrial  in  their  nature,  and  surprise 
is  expressed  that  they  should  be  viewed,  in  the  case  of  the  United  States, 
as  being  very  largely  land  animals. 

But  whether  they  are  principally  aquatic  or  terrestrial  is  of  little  import- 
ance. It  is  certain  that  they  are  amphibious,  and  that  they  live  sometimes 
upon  the  land  and  sometimes  in  the  sea.  The  only  important  question  is 
whether  they  have  those  qualities,  which,  under  the  principles  upon 
which  the  law  of  2)roperty  rests,  make  them  property,  or  render  it 
expedient  that  an  industry  established  by  the  United  States  in  respect  to 
them  should  be  protected  by  a  prohibition  of  slaughter  upon  the  high 
seas. 

Second.  Much  stress  is  also  laid  upon  the  question  whether  coition  may 
be  had  in  the  water.  Of  what  consequence  is  this  ?  We  know  it  is  a 
fact  that  it  is  had  principally,  if  not  exclusively,  on  the  land,  to  an  extent 
which  in  its  circumstances  forms  the  most  prominent  distinctive  and  con- 
trolling feature  in  the  habits  and  movements  of  the  fur-seal.  The  births 
certainly  take  place  upon  the  land,  and  it  is  there  that  the  young  are 
nourished  and  brought  up. 

Third.  A  good  deal  in  the  w^ay  of  conjecture  is  stated  and  sought  to  be 
supported,  to  the  effect  that  the  seals  may  have  had,  in  times  of  which  we 
know  nothing,  other  breeding  places,  of  which  we  know  nothing ;  and  may 
again  be  driven  to  other  haunts.  It  is  not  perceived  that  these  conjectures 
are  in  any  manner  relevant.  They  are  purely  conjectures,  and  were 
they  determined  one  way  or  another,  it  would  not  matter.  What  we  are 
dealing  with  is  an  animal  which  has  had  uniform  habits  ever  since  anything 
has  been  known  about  it;  and  the  only  reasonable  conjecture  which  we  can 
make  is,  if  it  were  of  importance  to  make  any,  that  it  will  continue  to  have, 
in  the  future,  the  same  habits,  as  under  the  same  circumstances  it  has  had 
in  the  past. 

Fourth.  In  the  report   of   the   British  Coiniiiipsioners,  submitted  with 
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the  original  Case,  it  was  in  substance  admitted  that  the  Alaskan  herd 
was  entirely  separate  and  distinct  from  the  herd  on  the  opposite  side  of 
the  Pacific  Ocean.  A  good  deal  of  matter  is  set  forth  in  the  Counter 
Case  tending  to  support  the  opposite  notion,  that  the  members  of  these 
different  herds  commingle. 

It  is  enough  to  say  in  answer  to  all  this,  that  the  utmost  which  is 
asserted  is  mere  conjecture,  and  as  such  should  be  dismissed  as  wholly 
unworthy  of  consideration.  Surely  this  Tribunal  will  find  other  grounds 
than  conjecture  upon  which  to  base  its  decision.  And  besides,  the  absence 
of  any  commingling  between  the  herds  worthy  of  consideration  is  fully 
proved  by  the  evidence. 

It  is  suggested  in  the  Counter  Case  that -the  distinctive  features  which 
the  Alaskan  herd  exhibits  are  probably  those  only  which  are  due  to  a 
long  residence  under  peculiar  geographical  conditiims.  Let  this  be  con- 
ceded. How  otherwise  could  they  be  denied  ?  Upon  the  speculative 
question  whether  these  different  herds  of  seal  are  of  different  species  or 
not,  or  whether  they  were  once  derived  from  a  common  stock,  we  are 
at  liberty  to  amuse  ourselves  with  such  conjectures  as  may  please  us. 
It  is  of  no  importance  how  the  Alaskan  herd  a.cquires  its  distinctive 
physical  peculiarities,  if  they  have  actually  been  acquired  so  that  they 
can  be  distinguished  from  others,  and  of  this  the  testimony  of  the  furriers, 
to  go  no  further,  is  conclusive. 

But  what  if  it  were  proved  even  that  the  herds  did  commingle  ?  It  is 
not  perceived  that  this  would  be  of  any  material  consequence.  Would 
it  be  for  this  reason  any  the  less  a  crime  against  the  law  of  nature 
to  destroy  them  ?  Would  it  be  any  the  less  important  that  the  seals 
should  be  regarded  generally  as  property  or  any  the  less  important 
that  such  regulations  should  be  adopted  as  would  prevent  their  exter- 
mination ? 

Eifth.  It  is  again  insisted,  as  it  was  in  the  report  of  the  British  Com- 
missioners, that  it  is  not  proved  that  the  females  go  long  distances 
from  the  breeding  places  into  the  sea  to  seek  for  food  while  they 
are  nourishing  their  young.  But  in  tlie  face  of  the  evidence  that 
the  females  actually  do  go  into  the  water  universally,  that  they  are 
destroyed  there  in  large  numbers,  and  that  they  have  in  numerous 
instances  been  found  and  killed  by  pelagic  scalers  at  long  distances 
from  the  shore  with  their  breasts  filled  with  milk,  how  con  it  be  sug- 
gested, with  any  expectation  of  belief,  that  the  fact  is  not  proved  ? 
For  what  purpose  flo  the    females    resort    to   the  water  ?     What    is    the 
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object  of  their  distant  excursions  into  Bering  Sea,  where  thej  have 
been  known  to  be  ?  Is  it  not  reasonable  to  suppose  that  nursing- 
mothers  require  nourishment  ?  And  how  else  are  the  young  sup- 
ported ? 

But  here,  again,  suppose  it  were  true  that  these  excursions  were  not 
made  for  the  purpose  of  food.  They  are  yet  made,  and  the  danger  of 
their  being  slaughtered  by  pela.gic  sealers  is  as  great  as  if  the  object  of 
their  excursions  were  food. 

Sixth.  Much  space  is  devoted  in  this  Counter  Cage  to  the  subject  of 
the  frequent  finding  of  numerous  dead  pups ;  and  here  also  conjecture 
is  abundantly  resorted  to.  It  i&  suggested  that  they  may  have  been 
killed  by  disease,  or  by  the  rush  of  other  seals  over  them,  or  by  the 
waves  of  the  sea,  or  by  their  mothers  having  been  killed  by  being 
driven  to  the  hauling  grounds  and  thus  injured  and  prevented  from 
finding  their  way  back  to  their  young.  But  to  what  purpose  is  it  to 
suggest  that  a  great  variety  of  things  may  have  happened,  of  no  one 
of  which  any  proof  is  given  Y  Doubtless  it  is  true  that  some  of  the 
young  die  from  a  variety  of  causes  of  which  we  know  nothing,  as  is  the 
case  with  all  animals.  The  question  is,  whether  the  slaughter  of  their 
mothers  by  pelagic  sealing  is  not  a  cause,  and  the  principal  cause  of 
this  mortality.  When  we  know  that  the  mothers  do  habitually  resort 
to  the  sea,  where  they  are  killed  in.  great  numbers,  when  we  know  that 
they  have  often  been  killed  at  long  distances  from  the  shore  with  their 
breasts  distended  with  milk,  when  we  know  that  suckling  is  the  natural 
and  only  mode  of  nourishment  to  the  young,  and  when  we  know  that  a 
number  of  the  pups  dead  upon  the  islands  are  extremely  emaciated,  and 
exhibit  all  the  appearances  of  having  died  in  consequence  of  the  loss  of 
nourishment,  the  conclusion  seems  plain  enough  that  their  mothers  have 
been  killed  at  sea  and  they  starved  in  consequence,  and  no  amount  of  con- 
jecture can  displace  it. 

Seventh.  It  is  said  by  way  of  argument  against  the  allegation  of  a 
property  interest  that  the  seals,  although  they  return  to  the  same 
general  breeding  place,  do  not  always  return  to  the  same  island,  or  to 
the  same  place  upon  the  same  island.  This  may  or  may  not  be  true ; 
but  of  what  importance  is  it,  when  it  appears  that  all  the  islands  ever 
have  been,  now  are,  and  are  likely  to  continue  to  be  the  property  of  one 
proprietor,  the  United  States  Government  ?  And  if  it  were  otherwise, 
if  there  were  many  different  proprietors  of  the  different  islands  and  of 
different  places  on  the    same  islands,  of  what    consequence  would    it  be 
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upon  the   general    questions   of    property  interest    or   what    regulations 
were  necessary  in  order  to  preserve  the  herd  ? 

All  the  points  above  enumerated,  made  |^by  the  British  Counter  Case, 
are,  it  is  conceived,  essentially  immaterial.  They  might  be  decided  the 
one  way  or  the  other  without  touching  the  mei'its  of  the  real  question 
of  the  controversy.  In  saying  this,  however,  we  by  no  means  intend  to 
intimate  that  anything  is  contained  in  this  Counter  Case,  by  way  of 
evidence,  which  in  any  way  modifies  or  weakens  the  proofs  which  the 
United  States  have  in  their  principal  Case  adduced  to  support  the  posi- 
tions taken  by  them. 

There  are,  however,  some  points  which  the  Counter  Case  deals  with 
which  are  of  greater  importance ;  but  in  respect  to  these,  although  the 
points  themselves  are  material,  the  new  evidence  which  is  brought  for- 
ward or  the  new  views  which  are  suggested  are  not  perceived  to  be 
material.     Some  brief  observations  should  be  bestowed  upon  them. 

First.  Pelagic  sealing  is  again  defended,  but  how  is  it  defended  ?  Is 
it  denied  that  it  is  in  its  nature  destructive  as  involving  the  killing  of 
females  to  a  much  greater  extent  than  males?  Is  it  denied  that  the 
greater  part  of  these  females  are  either  pregnant  or  nursing,  and 
sometimes  both  ?  Is  it  denied  that  a  great  many  victims  are  killed  and 
wounded  which  are  never  recovered  ?  Is  it  denied  that  many  young 
pei'ish  on  account  of  the  death  of  the  mothers  ?  There  is  no  denial  upon 
either  of  these  points.  What  then  is  asserted  or  suggested  in  the 
Counter  Case  ?  Simply  that  the  statements  upon  this  subject  are  exag- 
gerated. 

It  would  enable  counsel  for  the  United  States  to  better  answer  any 
position  taken  on  the  part  of  the  Government  of  Great  Britain  upon 
these  points  if  the  counsel  for  the  latter  would  commit  themselves  to 
some  definite  proposition  or  assertion,  but  this  is  carefully  avoided  by 
them.  They  say,  indeed,  that  the  statements  upon  this  head  are  ex- 
aggerated ;  but  tvhose  statements  are  exaggerated  ?  And  how  much  are 
they  exaggerated?  The  evidence  given  in  the  Case  of  the  United 
States  in  great  abundance  shows  that  from  75  to  90  per  cent,  of  the 
entire  pelagic  catch  is  composed  of  females.  If  it  be  this  which  it  is 
insisted  on  the  part  of  Great  Britain  is  an  exaggerated  statement,  then 
how  much  is  it  exaggerated  ?  Is  it  exaggerated  5,  or  10,  or  20,  or  40, 
or  50  per  cent.  ?  What,  according  to  the  best  information  obtainable 
by  the  counsel  for  Great  Britain,  is  the  most  reasonable  statement  of 
the  proportion  of  females  in  the  pelagic  catch  ?     They  give  us  no  infer- 
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mation  upon  these  points.  They  offer  no  estimate ;  and  if  we  recur  to 
the  proofs  contained  in  the  depositions  which  are  given,  we  are  still 
worse  off.  These  vary  from  5  to  80  per  cent.  Most  of  them,  those 
that  place  the  amount  at  less  than  half,  every  one  can  see  must  be 
false.  For  what  purposes  are  such  proofs  presented  ?  Is  it  expected 
that  they  will  be  believed  to  be  true  ?  It  will  perhaps  be  suggested 
that  the  truth  may  be  found  by  taking  an  average  of  these  inconsistent 
statements.  Such  a  course  has  been  pursued  on  the  part  of  the  Gov- 
ernment of  Great  Britain  upon  the  point  of  how  many  seals  are  killed 
or  wounded  that  are  never  recovered ;  but  the  method  of  endeavoring 
to  obtain  the  truth  by  taking  an  average  of  lies  seems  to  be  open  to 
question. 

Upcn  this  whole  matter  the  counsel  for  the  United  States  will  content 
themselves  by  offering  tlie  following  summary  of  considerations  : 

I.  The  assertion  in  the  Case  of  the  United  States  is,  that  the  propor- 
tion of  females  in  the  pelagic  catch  is  at  least  75  per  cent.  The  reason- 
ableness of  this  is  supported  in  multiform  ways. 

(1)  It  is  nowhere  denied  in  the  report  of  the  Commissioners  on 
the  part  of  Great  Britain,  nor  even  in  the  British  Counter  Case. 

(2)  Upon  any  fair  construction  of  the  answer  of  one  party  to  the 
allegation  of  another,  it  must  be  taken  as  admitted.  The  admis- 
sion is  reluctantly  made  in  the  British  Commissioners'  Report  and 
in  the  British  Counter  Case  also  that  a  "  considerable  proportion  " 
of  the  pelagic  catch  consists  of  females.  What  does  a  "  considera- 
ble proportion  "  mean  ?  Five  per  cent.,  or  10  per  cent.,  or  20,  or  50, 
or  75,  or  80  ?  The  language  is  sufficiently  broad  and  indefinite  to 
cover  either  of  the  proportions  named,  and,  as  the  assertion  made 
on  the  part  of  the  United  States  is  not  denied,  the  admission  in 
question  must  be  taken  to  be  an  admission  of  the  facts  substantially 
as  asserted  on  the  part  of  the  United  States. 

(3)  The  proofs  adduced  by  the  United  States  from  persons  en- 
gaged in  pelagic  sealing  or  with  definite  knowledge  of  it,  over- 
whelmingly support  the  assertion. 

(4)  The  proofs  contained  in  the  British  Counter  Case  also  support 
it.  They  are  the  statements  of  the  pelagic  sealers  themselves,  a 
class  of  witnesses  in  the  highest  degree  interested  and  not  very 
much  to  be  depended  upon.  They  must  be  taken  most  strongly 
against  the  parties  making  them.  And  excluding  those  that  are 
manifestly  false,  we  find  enough  remaining  to  fully  support  the  con- 
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tention  of  the  United  States.  Among  these  witnesses  there  are  a  large 
number  who  place  the  proportion  of  females  in  the  catches  made  by 
them,  respectively,  higher  than  60  per  cent. 

(5)  But  the  proof  furnished  by  the  furriers  is  absolutely  decisive, 
and  this  makes  the  proportion  fully  equal  to  the  assertion  by  the 
United  States. 

(6)  If  we  look  at  the  probabilities  of  the  case,  no  assertion  in 
opposition  to  the  contention  of  the  United  States  can  be  enter- 
tained for  a  moment.  When  we  consider  that  the  female  at  sea  is 
as  a  general  rule,  more  easily  approached,  and  therefore  more  easily 
secured,  than  the  male,  and  that  the  number  of  breeding  females 
is,  as  compared  with  the  breeding  males  probably  twenty  to 
one,  how  is  it  possible  that  the  slaughter  of  the  females  should  not 
embrace  anywhere  from  three-fourths  to  four-fifths  of  the  entire 
catch  ?  If  indeed,  we  could  credit  the  assertion  continually  put 
forward  in  the  report  of  the  British  Commissioners  and  in  the  Brit- 
ish Counter  Case,  that  there  has  been  for  years  on  the  Pribilof 
Islands  an  excessive  slaughter  of  young  males,  and  that  thus  the 
number  of  breeding  males  has  been  very  much  reduced,  so  as  to 
make  the  harems  three  and  four  times  as  large  as  they  formerly 
w^ere,  the  excess  of  females  over  males  would  be  vastly  multiplied, 
and  the  wonder  would  almost  be  how  any  breeding  male  should  ever 
be  killed. 

II.  Considerable  attention  is  given  to  an  attempt  to  controvert  the 
position  of  the  United  States,  that  a  large  number  of  seals  struck  by 
pelagic  sealers  are  lost  without  being  recovered.  Of  course  the  United 
States  have  had  no  opportunity  to  controvert  the  proofs  presented  upon 
this  point  in  the  British  Counter  Case.  They  contain  no  evidence  except 
that  of  pelagic  sealers,  and  this  must  be  taken  most  strongly  against 
them.  Upon  this  point  the  reasonable  and  probable  inferences  from 
inconteslible  facts  are  of  greater  weight  than  the  loose  and  suspicious 
statements  of  the  witnesses  referred  to.  We  know  that  when  a  seal  is 
killed  he  sinks  at  once,  because  his  specific  gravity  is  greater  than 
that  of  the  water,  although  he  may  sink  more  quickly  in  some  in- 
stances than  others.  We  also  know  that  when  a  seal  is  wounded,  but 
not  killed,  he  has  great  capacity  to  escape  the  pursuer.  We  know  that 
skill  in  shooting  and  skill  in  recovery  must  vary  very  much  among  dif- 
ferent men.  Under  these  circumstances,  it  is  not  reasonable  to  believe 
that  half  the  seals  fatallv  wounded  are  secured. 
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III.  Further  attention  is  given  to  alleged  mismanagement  of  the  seal 
herd  upon  the  Pribilof  Islands.  Little  or  nothing  new  in  the  way  of 
evidence  is  offered  upon  the  subject,  but  the  assertions  contained  in  the 
British  Commissioners'  report  are  repeated  and  enlarged.  The  points  on 
which  particulars  of  this  alleged  mismanagement  are  stated  are :  (1)  the 
excessive  killing  of  young  males  ;  (2)  injuries  committed  by  what  is  called 
*'  overdriving  "  ;   (3)  raids  upon  the  islands. 

(1)  Concerning  the  !  excessive  slaughter  of  the  young  males, 
there  is  no  trustworthy  evidence  than  an  annual  draft  of  100,000 
was,  before  any  injury  effected  by  pelagic  sealing,  excessive.  It 
is  undoubtedly  true  that  such  a  draft  upon  the  islands,  coupled  with 
any  considerable  amount  of  captures  at  sea,  would  be  excessive, 
and  consequently  we  find  that  after  pelagic  sealing  had  reached 
considerable  proportions  it  became  increasingly  difficult  to  make 
the  annual  draft  of  the  100,000  upon  the  islands,  which  difficulty 
increased  to  such  an  extent  that  in  1890  it  was  arrested  by  the 
action  of  the  agent  of  the  United  States  Government.  If  at  that 
time,  or  prior  to  that  time,  the  extent  of  pelagic  sealing  had  been 
known  and  its  effects  upon  the  herd  ascertainable,  action  would 
have  sooner  taken  place  to  restrict  the  killing  upon  the  islands. 
In  this  suggestion  the  damages  occasioned  by  pelagic  sealing  are 
insisted  on  as  its  defense. 

(2)  In  respect  to  over-driving,  no  proofs  are  submitted  which 
furnish  any  considerable  support  to  the  assertion.  It  is  un- 
doubtedly true  that  from  the  very  nature  of  the  case  there  may  be 
more  or  less  seals  included  in  the  drives  unfit,  by  reason  of  being 
females  or  otherwise,  for  slaughter.  These  are  allowed  to  drop 
out  to  regain  the  herd.  The  business  of  driving  may  be,  if  negli- 
gently conducted,  trying  and  injurious  to  the  subjects  of  it,  but  it 
is  not  necessarily  so  in  any  considerable  degree.  There  is  no 
proof  worthy  of  attention  that  it  is  so 'negligent.  The  interest  of 
those  engaged  in  it  is  largely  the  other  way.  And  the  evidence 
that  it  is  well  conducted  is  ample. 

(3)  Upon  the  Islands  it  is  to  be  said  that  undoubtedly  there 
have  been  in  the  past, .  and  may  be  in  the  future,  attempts,  some 
times  successful  on  the  part  of  marauders,  to  take  seals  by  night. 
But  of  what  consequence  is  this  to  the  argument  ?  Does  it  show 
anything  more  than  that  there  ought  to  be  kept  an  adequate  guard  ? 
And  certainly  we  know  that  it  is  in  the  interest  of  the  proprietors 
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to  keep  one.  What  self-interest  will  not  move  men  to  do,  they  will 
not  do  from  any  other  motive.  But  whence  do  these  raids  come  ? 
From  the  very  sealing  vessels  engaged  in  pelagic  sealing.  That  is  one 
of  the  mischiefs  of  that  pursuit. 

(4)  Touching  the  allegations  of  mismangement  upon  the  islands, 
embracing  the  three  forms  of  possible  injury  to  the  seals  which  have 
been  mentioned,  there  is  this  to  be  said :  they  may  possibly  occur  in 
consequence  of  carelessness  or  neglect;  but  every  motive  and  every 
interest  stimulates  the  United  States  as  well  as  their  lessees,  to  make 
the  evils  as  small  as  possible. 

And  concerning  the  extent  to  which  these  evils  exist,  the  conclusion 
must  be  formed  upon  the  statements  of  actual  witnesses,  and  not 
upon  lectures  or  articles  in  newspapers  based  by  the  writers  wo 
do  not  know  upon  what  evidence  or:  whether  upon  any  evidenco 
at  all. 

(5)  But  what  is  the  point  supposed  to  be  established  or  sup. 
ported  by  this  matter  concerning  mismanagement  upon  the  islands  ? 
What  is  the  object  for  which  it  was  introduced  ?  What  conclusion 
would  it  justify  if  the  assertions  were  proved  to  their  fullest  extent  ? 
Do  they  show  that  pelagic  sealing  is  any  less  mischievous  ?  Do 
they  show  that  in  that  form  of  sealing  males  are  taken  and  not 
females  ?  Do  they  show  that  in  that  form  of  sealing  a  great  many 
are  not  wounded  and  crippled  that  are  never  recovered  ?  Do  they 
show  that  in  administering  a  herd  of  such  animals  on  the  land 
females  should  be  slaughtered  and  not  males  ?  Do  they  show,  or 
are  they  intended  to  show,  that  the  United  States  has  not  adopted 
methods  grounded  upon  the  right  principles  ?  Do  they  show  or 
are  they  intended  to  show  that  a  different  set  of  proprietors  than 
the  United  States  would  attend  to  the  business  in  a  better  and  more 
economical  manner  and  with  better  methods  ?  If  so,  what  sort  of 
proprietors  should  they  be  ?  What  scheme  of  administration  should 
be  followed  Y  How  should  the  selections  for  slaughter  be  made  ? 
Answers  to  these  questions  would  be  extremely  pertinent,  but  none 
seem  to  have  been  suggested. 

(6)  The  report  of  the  British  Commissioners  more  than  intimated, 
although  quite  inconsistently  with  admissions  made  by  them,  that 
the  capture  of  seals  upon  the  land  was  an  error,  and  that  the  ideal 
mode  of  dealing  with  this  animal  was  to  confine  the  pursuit  to  the 
sea.     The  Counter  Case  on  the  part  of  JGrreat  Britain  does  not  avow 
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this  proposition.  Is  it  the  intention  on  the  part  of  the  Govern- 
ment of  Great  Britain  to  support  that  view  ?  If  so,  some  intima- 
tion to  that  effect  would  have  been  extremely  pertinent  in  this  Counter 
Case. 

And  when  that  view  comes  to  be  supported,  if  at  all,  it  is  to  be 
hoped  that  those  who  advocate  it  will  take  into  consideration  and  give 
satisfactory  explanations  upon  the  following  points  : 

(a)  What  man  of  science,  familiar  with  the  races  of  animals  and 
the  causes  Avhich  tend  to  their  destruction  or  their  preservation, 
entertains  a  like  view  ?  "What  man  acquainted  with  the  business 
of  practical  husbandry  and  dealing  for  profit  with  a  race  of  animals 
polygamous  in  its  nature,  thinks  it  wise  to  slaughter  males  and 
females  indiscriminately  for  the  market,  or  rather,  to  make  their 
selections  for  slaughter  consist  in  the  proportion  of  75  per  cent,  of 
females. 

(b)  Is  it  likely  that  aiiy  better  provision  for  the  preservation  of 
the  race  of  fur  seals  can  be  suggested  than  that  which  assigns  the 
rewards  of  preservation  to  those  who  alone  have  the  ability  and 
the  disposition  to  exercise  the  best  methods  of  preservation  ? 
Is  the  method  which  has  preserved  in  undiminished  numbers  for 
one  hundred  years  and  upwards  the  herd  of  seals  resorting  to  the 
Commander  Islands,  a  mistake,  and  is  the  same  method  which  has 
been  pursued  for  nearly  the  same  period  on  the  Pribilof  Islands, 
and  with  the  same  effect  until  the  ravages  made  by  pelagic  sealing 
were  committed,  also  a  mistake  ?  And  wherein  is  there  any 
essential  difference  between  the  methods  pursued  on  the  two  groups 
of  islands  ? 

And,  finally,  were  it  even  admitted  ihat  the  United  States  Gov- 
ernment mismanages  its  own  business  to  the  detriment  of  its  own 
interests,  would  that  destroy  its  right  of  property  in  the  business  ? 
Or  deprive  it  of  the  right  of  self-defense  ?  Or  justify  a  slaughter 
by  the  poachers  which  would  otherwise  be  unjustifiable  ?  Or  even 
render  it  probable  that  such  mismanagement  would  not  be  corrected 
by  experience  ? 
It  is  worthy  of  remark,  in  conclusion,  upon  the  subject  of  regulations, 
so  largely  dealt  with  in  the  British  Counter  Case  — 

1.  That  while  it  is  now  professed  on  the  part  of  Great  Britain  that  Her 
Majesty's  Government  is  willing  that  just  regulations  for  the  preserva- 
tion of  the  fur-seal  should  fee  adopted,  it  is  solely  owing  to  the  refusal 
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of  that  government  to  consent  to  any  such  regulations,  on  account  of 
the  objections  of  Cauada,  that  this  controversy  has  arisen  and  this 
arbitration  has  been  rendered  necessary.  The  attitude  of  Canada  on 
this  subject  plainly  shows  that  it  quite  well  understands  that  any  regu- 
lations adopted  for  the  preservation  of  the  seal  which  would  be  at  all 
adequate  for  that  purpose  most  substantially,  if  not  entirely,  put  an  end 
to  pelagic  sealing.  The  object  of  the  adventurers,  which  that  Province 
thinks  it  right  to  protect,  is  simply  to  make  what  profit  is  to  be  derived 
out  of  the  destruction  of  the  fur-seals  in  the  few  years  required  for  its 
completion. 

2.  In  the  British  Counter  Case,  every  objection  possible  to  be  brought 
forward  to  the  making  or  enforcing  of  any  regulations,  is  insisted  on. 
The  real  position  assumed  is  that  of  opposition  to  any  regulations  that 
would  be  of  sufficient  value  to  be  worth  adopting.  Those  proposed  by  the 
British  Commissioners  are  for  the  benefit  of  pelagic  sealing  and  an  en- 
hancement of  its  profits,  and  its  consequent  destruction  by  restricting  the 
unquestioned  right  of  the  United  States  to  take  the  seals  on  its  own  terri- 
tory. In  answer  to  the  proved  charge  that  pelagic  sealing  conduces  to 
the  inevitable  extermination  which  it  has  produced  everywhere  else,  and 
that  the  methods  employed  by  the  United  States  Grovernment  tend  to  the 
preservation  of  the  animal  while  making  its  product  available  to  the 
world,  it  is  gravely  proposed  by  the  British  Commissioners  to  adopt  regu- 
lations which  would  diminish  that  use  which  is  consistent  with  the  protec- 
tion of  the  seal,  and  which  is  not  called  in  question  by  the  treaty,  so  as  to 
increase  the  use  which  is  destructive ;  and  to  add  to  the  losses  already 
suffered  by  the  United  States  in  its  territorial  interest,  by  increasing  the 
profits  of  those  who  are  engaged  in  destroying  it.  It  is  diflScult  to  deal 
serious]}^  with  such  proposals. 

E.  J.  Phelps. 

James  C.  Carter. 

H.  W.  Blodgett. 

F.    R.    COUDERT. 
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